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STATE  OF  NEW  YORK. 


Harvet  Kennedy,   Appellant,  v.  Henbt  Cbandell, 

Eespondent. 

(General  Tbric,  Third  Department,  June,  1870.) 

Upon  a  question  whether  the  words,  "  with  interest  after  six  months,"  had 
been  added  to  certain  promissory  notes,  after  or  before  deliveij. — ffeldf 
that  entries  of  the  notes  in  a  bill  book,  made  at  the  time  of  the  delivery 
in  the  regnlar  ooorae  of  business  by  the  payee's  clerk,  who  was  unable, 
independently  of  the  entries,  to  state  the  contents  of  the  no^es,  were 
admissible  in  evidence. 

In  an  action  to  recover  a  sum  agreed  to  be  pidd  for  personal  property,  it 
seems  that  the  vendee  may  not  recoup  damages,  by  reason  of  &lse  repre- 
sentations as  to  value,  where  the  fidsity  of  the  representations  might 
have  been  discovered  by  the  exercise  of  reasonable  diligence. 

But  where,  under  allegations  of  misrepresentation  as  to  value,  the  defend- 
ant was  permitted  to  give  evidence  of  other  fidse  representations, 
against  objection  as  to  its  admissibility  under  the  pleadings,  but  without 
suggestion  of  surprise.— i2Me{,  that  the  evidence  was  properly  received, 
and  the  answer  properly  regarded  as  if  amended  to  conform  to  the  proof. 

And  it  seems  where  an  amendment  is  allowable  at  Special  Term,  the 
court  on  appeal  may  consider  the  pleading  amended  nunc  pro  tune. 

^  material  alteration  made  by  the  payee  in  the  tenor  and  effect  of  a  promis- 
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soiy  note,  vitiates  and  destroys  it  in  the  hands  of  his  transferee  after 
maturity.  And  the  latter  cannot  recover  upon  it,  or  upon  the  original 
consideration  thereof 
In  an  acdon  to  recover  for  property  sold,  the  defendant  may  recoup 
damages  on  account  of  the  plaintiff's  false  representations  in  making  the 
the  sale,  where  such  representations  constitute  actionable  fraud.  Per 
MiLLEB,  P.  J. 

This  was  an  appeal  from  a  judgment  for  the  defendant, 
entered  upon  the  report  of  a  referee.  The  compkint  first  set 
forth  causes  of  action  upon  two  promissory  notes,  given  by 
the  defendant  on  the  28th  of  September,  1861,  to  one  Hender- 
son, payable  to  his  order,  viz. :  one  of  $1,600,  payable  in  twelve 
months,  and  the  other  for  $2,000,  payable  in  fifteen  months, 
both  purporting  to  be  ^^  with  interest  after  six  months."  It 
also  set  forth  as  an  additional  cause  of  action,  the  sale  by 
Henderson  to  the  defendant  of  certain  stock  in  a  stove,  heater 
and  grate  establishment,  in  Albany,  on  the  2Sth  September, 
1861,  for  $8,000,  all  of  which  sum  it  averred  had  been  paid, 
except  two  installments  of  $1,500  and  $2,000  respectively. 
The  answer  denied  the  execution  of  the  notes,  and  as  to  the 
last  count  alleged  fraud,  in  the  sale,  to  the  defendant's 
damage  to  a  greater  amount  than  the  sum  unpaid,  which 
damage  the  defendant  claimed  to  recoup. 

The  plaintiff  objected  to  the  proof  of  fraud  because  it  was 
not  particularly  set  up  in  the  answer.  The  referee  disre- 
garded the  variance  and  considered  the  second  answer  as 
if  amended,  in  conformity  with  the  facts  proved. 

It  appeared  in  the  evidence  and  was  found  by  the  referee, 
that  at  the  time  of  the  purchase  of  Henderson's  stock  by  the 
defendant,  who  was  entirely  new  to  the  business,  and  relied 
wholly  upon  Henderson's  statements  as  to  the  value  of  tlie 
stock,  and  what  he  had  been  offered  for  it,  he  was  told  by 
Henderson,  to  induce  the  purchase  at  $8,000,  that  two  per- 
sons, White  and  Weller,  whom  the  defendant  knew  to  be  good 
judges,  had  been  making  an  inventory  with  a  view  of  pur- 
chasing, and  had  estimated  the  stock  at  $8,000,  and  had 
offered  him  (Henderson)  $8,000,  and  they  had  not  the  means 
to  pay,  and,  that  therefore,  he  offered  it  to  the  defendant  at 
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less  than  oo6t,  and  that  he  requested  him  (defendant)  not 
to  let  White  and  Weller  know  that  he  was  negotiating  with 
him  for  the  pnrchase ;  and  that  the  defendant^  aocordingly, 
omitted  to  make  inquiry  of  Smith  and  Weller  but  relying  on 
Henderson's  representations,  bought  the  stock  at  the  price  of 
$8,000  and  gave  his  notes,  dated  September  8th,.  1861 ;  one 
at  fonr  months  for  $1,000,  one  at  six  months  for  $1,000,  one 
at  nine  months  for  $1,500,  and  the  two  notes  in  suit.  All 
but  the  two  last  had  been  paid,  viz.,  $4,500.  These  repre- 
sentations of  Henderson,  the  referee  found  to  be  false  and, 
fraudulent.  White  and  Weller  had  not  estimated  the  value 
of  goods  at  $8,000 ;  had  never  offered  Henderson  $8,000  for 
the  stock  and  the  goods  were  not  worth  over  $4,820. 

The  notes  were  first  delivered  by  the  defendant  to  Isaac 
Beecher,  then  taken  back  and  delivered  to  James  C.  Kennedy, 
then  to  a  brother  of  his,  the  plaintiff,  by  whom  the  action  was 
brought  in  March,  1867. 

The  referee  also  found  that  after  the  execution  and  delivery 
of  said  notes  to  Henderson  by  the  defendant,  they  were  altered 
by  Henderson,  without  the  knowledge  or  consent  of  the 
defendant,  by  adding  to  each  of  them  the  words,  "  with  inter- 
est after  six  months."  That  after  said  notes  were  thus  altered, 
and  after  they  became  due,  they  were  indorsed  by  Henderson, 
and  were  transferred  to  the  plaintiff  before  the  commence- 
ment of  this  action,  and,  as  thus  altered,  were  the  notes  men- 
tioned in  the  complaint. 

That  Henderson  iassigned  and  transferred  to  one  James 
C.  Kennedy  all  his  claim  by  virtue  of  said  sale  against  the 
defendant ;  and  that  the  same  was  assigned  and  transferred 
to  plaintiff  before  the  commencement  of  this  action. 

And  as  conclusions  of  law : 

That  by  such  alteration  of  the  notes  they  became  and  were 
vitiated  and  destroyed ;  and  that  neither  Henderson  nor  any 
person  claiming  under  him,  could  recover  on  the  notes, 
or  the  original  consideration  for  which  they  were  given. 
And  that  the  defendant  was  entitled  to  judgment 
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The  plaintiif  excepted  to  the  finding  and  eonclasion  of  law, 
that  neither  Henderson  or  any  person  under  him  could 
recover  on  the  original  consideration  for  which  the  notes  were 
given,  and  that  the  defendant  was  entitled  to  judgment. 

The  questions  raised  sufficiently  appear  in  the  opinion. 

A  judgment  was  entered  on  the  referee's  report,  and  the 
plaintiff  appealed  to  the  General  Term. 

A.  J.  Parker^  for  the  appellant. 
S.  Handy  for  the  respondent. 

Present — ^Millbb,  P.  J.,  Pottbb  and  Pabxbb,  JJ. 

By  the  Court — ^Miller,  P.  J.  It  is  insisted  by  the  coun 
sel  for  the  plaintiff  that  the  finding  of  the  referee,  that  the 
notes  in  suit  were  altered  after  their  execution,  is  against  the 
evidence.  This  was  the  main  question  o^  fact  in  controversy 
upon  the  trial,  and  upon  this  subject  the  evidence  was  con- 
flicting. Henderson  swears  quite  positively  that  they  were 
drawn  with  interest,  and  the  words  '^  after  six  months  "  were 
added  before  they  were  finally  signed.  In  opposition  to  this 
testimony,  Crandell,  the  defendant,  swears  that  the  words 
^' with  interest  after  six  months"  were  not  in,  according  to 
his  recollection,  and  that  his  recollection  is  very  distinct 
ftbout  it.  Upon  his  cross-examination,  he  testifies  that  he 
will  swear  as  positively  as  he  can  to  anything,  that  the  addi- 
tions were  made  to  the  notes  since  their  execution,  and  from 
all  that  occurred  he  is  able  to  state  positively  that  the  notes 
were  without  interest.  White,  who  was  Henderson's  clerk, 
testifies  that  he  saw  the  notes  and  entered  them  in  the  bill 
book  at  Henderson's  request,  and  the  words  ^'  with  interest 
after  six  months"  were  not  there.  He  does  not  know  that 
he  can  swear  positively  that  these  words  were  not  in  the 
notes  outside  of  the  entries  made  by  him,  but  he  can  swear 
positively  that  interest  was  not  in  the  notes  when  he  entered 
them.  Perhaps  some  stress  may  be  properly  put  upon  other 
circumstances,  which  tend  to  establish  that  Crandell  and 
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White  are  both  mietaken,  especially  the  fact  that  the  words 
*^  after  six  months "  appear  to  be  crowded  or  contracted  in 
the  body  of  the  notes ;  but  suggestions  are  made  on  the  other 
side  which  look  in  the  opposite  direction,  particularly  die 
transfer  of  these  notes  to  different  persons  and  the  long  and 
unexplained  delay  in  bringing  this  suit  All  of  these  facts 
presented  considerations  which  were  "properly  addressed  to 
the  referee,  who  heard  the  testimony  and  saw  the  witnesses, 
and  it  is  by  no  means  dear  that  the  conclusion  at  which  he 
arriTcd  is  so  entirely  against  tlie  weight  of  the  evidence  and 
so  entirely  erroneous  as  to  justify  this  court  in  setting  aside 
his  decision. ' 

It  is  further  urged  that  the  referee  erred  in  admitting  in 
evidence  the  entries  made  by  White  in  the  bill  book.  These 
entries  were  made  at  the  time  when  the  note  was  given,  and 
tend  strongly  to  corroborate  the  testimony  of  White,  who 
relied  upon  the  entries,  and  who  would  not  swear  positively 
that  the  words  were  not  in  the  notes  independent  of  them. 
They  were  not  in  the  nature  of  naked  hearsay  evidence  or 
statements  in  writing  of  third  parties,  but  entries  of  transac- 
tions made  at  the  time  by  the  derk  of  the  party  in  the  regu- 
lar course  of  business.  In  M(urdy  v.  ShvlU  (29  N.  Y.,  346) 
it  was  held  to  be  competent  to  read  an  entry  made  by  a  wit- 
ness of  any  fkct  material  to  the  issues,  if  made  at  or  near  the 
time  when  the  fact  occurred,  and  he  can  swear  that  it  was 
made  correctly.  (See,  also,  Ouy  v.  Mead^  22  N.  Y.,  462 ; 
Halsey  v.  SvM^ba/agh^  15  N.  Y.,  485 ;  1  O.  and  H.'s  notes, 
756,  etc.)  Within  the  rule  laid  down  in  the  authorities  last 
dted,  the  bill  book  introduced  contained  an  original  memo- 
randum made  by  the  witness  when  the  facts  stated  trans- 
pired, and  was  clearly  admissible  evidence. 

It  is  insisted  that  the  referee  erred  in  admitting  evidence 
of  representations  in  respect  to  the  property.  No  false  repre- 
sentations are  alleged  in  the  answer,  except  as  to  the  value 
of  the  property,  and  the  defendant  upon  the  trial  proved 
under  objection  that  other  alleged  false  representations  were 
made,  to  the  effect  that  the  inventory  footed  up  over  $8,000 ; 
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that  certain  parties  offered  to  pay  that  snm  and  were  nnable 
to  raise  the  money,  and  make  the  payments  as  required ;  and 
thereupon  Henderson  offered  the  plaintiff  the  goods  at  that 
price,  which  he  stated  was  much  less  than  the  real  yalne  or 
real  cost  of  the  goods. 

Mere  representations  as  to  value  are  immaterial,  where 
their  accuracy  might,  by  the  exercise  of  reasonable  diligence 
be  discovered,  and  do  not,  if  felse,  vitiate  the  contract. 
{Smith  v.  Countryman^  30  N.  T.,  681.)  And  therefore,  evi- 
dence of  this  alone  could  be  of  no  avail.  In  this  respect,  the 
allegations  in  the  answer  were  defective.  They  were  not 
BufBciently  definite  as  to  the  particular  kind  of  false  repre- 
sentations made ;  but  as  there  was  no  allegation  of  surprise 
on  the  part  of  the  plaintiff,  I  think  the  referee  was  justified 
in  treating  the  answer  as  amended,  so  as  to  embrace  the  facts 
proved,  and  to  disr^ard  the  variance.  Even  upon  appeal, 
the  court  may  treat  the  pleadings  as  having  been  amended  in 
conformity  with  tlte  evidence  nuno  pro  tunOy  in  any  respect 
in  which  the  court  ought  clearly  to  allow  an  amendment  at 
Special  Term.  (  Wright  v.  WhUmg,  40  Barb.,  235,  242,  and 
authorities  cited.  See,  also.  Code,  §§  169, 170 ;  Coleman  v. 
Playstedj  36  Barb.,  27 ;  Louw^ury  v.  Purdy,  18  N.  Y., 
515;  T<xtes  v.  Alden^  41  Barb.,  176;  Voorhees'  Code  of 
1864,  352.) 

I  think  that  no  error  was  committed  by  the  referee,  in 
holding  that  by  the  alteration,  the  notes  were  vitiated  and 
destroyed,  and  that  the  plaintiff  could  not  recover  on  the 
original  consideration.  The  referee  found  that  after  the 
notes  were  altered,  and  after  they  became  due,  they  were 
indorsed  by  Henderson,  and  were  transferred  to  the  plaintiff 
before  the  commencement  of  this  action.  The  notes  having 
been  transferred  after  maturity,  the  plaintiff  stands  precisely 
in  the  same  position  in  which  Henderson  stood  after  the  altera- 
tion  was  n^ade.  The  foi^iy  creating  a  material  change  in 
the  tenor  and  effect  of  the  notes,  of  course  the  plaintiff  can- 
not recover,  nor  could  Henderson  or  his  assignee  fall  back 
upon  the  original  consideration.    It  is  not  a  case  of  accidental 
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or  of  casual  loss  or  destruction,  where  an  action  would  lie  on 
the  original  consideration  upon  accounting  for  the  loss  or 
destruction  in  such  a  manner  as  to  repel  all  inference  of 
fraudulent  design ;  but  an  unlawful  and  criminal  alteration 
of  the  note,  by  means  of  which  the  defendant  is  entirely  dis- 
charged  from  the  obligation.  (See  Blade  v.  Noland^  13 
Wend.,  173,  etc.)  Henderson  having  accepted  the  notes  in 
payment,  it  is  difficult  to  see  how  he  could  fall  back  upon  the 
original  consideration  if  he  had  altered  them  before  maturity, 
for  the  defendant  had  not  agreed  to  pay  the  consideration 
before  the  notes  became  due.  He  could  not  recover  after 
maturity,  without  returning  the  notes  originally  given,  which 
could  not  well  be  done  if  altered,  as  the  act  itself  of  altera- 
tion destroys  their  validity. 

The  plaintiffs  theory  upon  this  question  is  based  upon  the 
idea,  that  the  notes  were  transferred  to  J.  C.  Kennedy,  the 
plaintiff's  assignee,  before  they  were  payable.  This  is  in  con- 
flict with  the  referee's  finding,  as  I  understand ;  and  no  excep- 
tion being  taken  to  this  finding,  it  must  be  considered  as 
conclusive.  The  plaintiff,  therefore,  is  not  in  the  attitude  of 
a  horui  fide  holder  of  the  demand,  but  occupies  the  same 
position  as  tlie  original  holder. 

The  claim  to  recover  the  balance  of  the  original  considera- 
tion for  the  sale  of  the  property  is  defended  also  upon  the 
ground,  that  damages  were  sustained  by  reason  of  the  false 
representations  of  Henderson,  and  the  referee  has  found,  that 
the  defendant  has  sustained  damages  by  reason  thereof  to  a 
considerable  amount.  As  these  representations,  if  relied 
upon,  constituted  actionable  fraud,  there  is  no  reason  why 
the  damages  arising  by  means  thereof,  should  not  be  allowed 
by  way  of  recoupment  to  the  defendant.  ( Van  Epp%  v.  Har^ 
risan,  5  Hill,  63 ;  Sand/ard  v.  Handy,  23  Wend.,  260 ;  Haz- 
ard v.  Irwinj  18  Pick.,  95 ;  Bttaton  v.  Cooper,  8  Atk.,  883 ; 
Partridge  v.  Osborne,  5  Kuss.,  195 ;  Smart  v.  Atwood,  1 
Yon.  R.,  457 ;  Ihhell  v.  j^evene,  3  B.  &  C,  623 ;  1  Sug. 
on  Vendors,  4.)  This  would  reduce  the  plaintiff's  claim  to 
a  comparatively  trifling  amount  in  any  contingency.     As, 
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however,  for  the  reasons  given,  an  entire  defence  was  made 
out  to  the  action,  this  view  of  tlie  case  is  unimportant. 

It  follows  that  the  judgment  of  the  referee  must  be  affirmed 
with  costs. 

Judgment  affirmed. 


1    ^^     o, 

I    8ap225.  rpjjjj    Bq^j^jj    Qp    SuPEBVISOBS    OP    ScHOHARIE    CoUNTT.    ReS- 

pendents,  v.  John  Pindab,  Treat  D(jrand,  Smfth  B.  Couch 
and  Eluah  Lawyer,  Appellants. 

(General  Term,  Third  Department,  June,  1870.) 

It  is  provided  by  the  first  clauae  of  section  18, 1 R  8.,  809  (as  amended  by  chap 
ter  896,  Laws  of  1888),  that  **  every  person  appointed  or  elected  to  the  office 
of  county  treasurer,  before  he  enters  upon  the  duties  of  his  office,  shall 
give  a  bond  to  the  supervisors  of  the  oonuty,  with  three  or  more  suffi- 
cient sureties,  to  be  approved  by  the  board  of  supenrisors,  and  in  such 
sum  as  they  shall  direct,  conditioned  that  such  person  shall  fiuthfuUy 
execute  the  duties  of  his  office,  and  shall  pay  over  according  to  law  all 
money  which  shall  come  to  his  hands  as  treasurer,  and  render  a  just  and 
true  account  thereof  to  the  board  of  supervisors  when  thereunto  required.*' 
A  county  treasurer's  bond  under  this  provision  was  conditioned  for  iaithftil 
execution,  etc.,  and  **  to  render  a  Just  and  true  account  to  the  board  of 
supervisors,  or  to  the  comptroller  of  the  State  when  thereunto  required.*' 
— HMy  that  the  words,  **or  to  the  comptroller  of  the  State,**  did 
not  increase  the  obligations  of  the  obligor,  or  oblige  or  permit  him  to 
render  an  account  other  than  to  the  supervisors,  and  should  be  rejected  . 
as  surplusage ;  and  that  the  bond  was  enforceable  by  the  supervisors 
against  the  principal  and  sureties  therein. 

A  bond  taken  under  this  provision  is  not  within  the  statute  (3  R  S.,  288, 
§  59),  which  renders  void  bonds  etc.,  taken  by  a  sheriff  or  other  officer 
colore  offidiL 

Nor  is  a  board  of  supervisors  an  **  officer,'*  nor  was  the  bond  in  question 
taken  colore  officii^  within  the  intent  of  the  statute. 

Where  the  complaint  in  an  action  by  the  supervisors  upon  such  a  bond 
states  that  the  treasurer  entered  upon  and  continued  in  the  discharge  of 
his  duties  as  treasurer,  an  allegation  that  he  took  the  oath  of  office  Ir 
unnecessary. 
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Nor  is  it  necessary  to  allege  that  the  bond  has  been  forfeited  to  the  kno^v- 
ledge  of  the  board  of  supenrisors,  or  that  such  board  has  been  required 
by  the  comptroller  to  put  the  same  in  suit    (1  R.  S.,  870,  §  27.) 

And  it  seems  that  a  demuirer,  on  the  ground  that  the  complaint  states  no 
cause  of  action,  would  not  lie  for  an  omission  to  make  the  latter  allega- 
tion, if  material. 


This  was  an  appeal  by  the  defendants  from  an  order  dis- 
allowing  a  demurrer  to  the  plaintiffs'  complaint. 

The  complaint  alleged  that  in  the  fall  of  1866,  the  defend- 
ant, John  Pindar,  was  duly  elected  county  treasurer  of  the 
county  of  Schoharie,  and  entered  upon  the  duties  of  his  office 
on  the  1st  day  of  January,  1867.  That  after  such  election, 
and  before  enteriDg  upon  the  discharge  of  the  duties  of  his 
office,  and  on  the  14th  day  of  November,  1866,  he  and  the 
other  defendants  executed  and  delivered  to  the  board  of 
supervisors  the  bondsetout  in  the  complaint,  which  was  upon 
tlie  condition  that  the  said  Pindar  should  faithfully  execute 
the  duties  of  his  office,  and  should  pay  according  to  law  all 
moneys  which  should  come  to  his  hands  as  treasurer,  and 
render  a  true  and  just  account  thereof  to  the  board  of  supervi- 
sors or  to  the  comptroller  of  the  State  when  thereunto  required. 
That  such  bond  was  approved  by  the  board  and  duly  filed  in 
the  clerk's  office.  That  said  bond  thereupon  became  and  is  the 
official  bond  of  the  said  John  Pindar,  as  county  treaAurer,  as 
provided  bylaw.  That  on  the  1st  day  of  January,  1867,  and 
after  the  approval  and  filing  of  said  bond,  said  Pindar  entered 
upon  the  discharge  of  the  duties  of  said  office,  and  so  con- 
tinued until  the  12th  day  of  April,  1869,  during  which  time  he 
received  into  his  hands  money  of  the  county  to  the  amount 
of  $90,000.  That  said  Pindar  did  not  faithfully  "execute  the 
duties  of  his  office,  and  it  then  alleged  a  breach  of  the  condition 
of  the  bond  by  negativing  its  exact  language.  It  also  alleged  a 
breach  of  the  bond,  and  non-performance  of  the  duties  of  his 
office  by  said  Pindar,  in  misapplication  and  squandering  of  the 
money,  etc.,  etc.,  in  detail ;  and,  among  other  things,  that  the 
said  Pindar  had  absconded  from  the  county,  a  defaulter  to 
the  amount  of  $46,000 ;  that  by  such  absconding,  etc.,  his 

Lansing — ^Vol,  IIL         2 
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office  became  vacant  and  his  successor  liad  been  appointed, 
to  whom  he  had  not  accomited  or  paid  over  the  amount  due, 
but  was  in  default  to  the  county  in  the  sum  aforesaid ;  and  that 
the  defendants,  in  and  by  said  bond,  covenanted  and  agreed 
to  pay  the  plaintiff  (iu  case  of  default,  etc.,  of  said  Pindar,  or 
of  his  neglect  to  account,  pay  over,  etc.),  the  amount  of  $20,000, 
and  although  said  default  had  been  made,  and  the  defendants 
had  often  been  requested,  yet  they  refused  to  pay,  etc.,  and 
were  justly  indebted  to  the  plaintiff,  for  the  use  of  the 
county,  said  amount,  etc.,  and  it  demanded  judgment  for 
$20,000  and  interest 

The  defendants,  Durand,  Couch  and  Lawyer,  who  were 
sureties  of  Pindar,  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  specified : 

Ist.  That  the  condition  of  the  alleged  bond  set  forth  in  the 
complaint  was  not  in  the  form  required  by  the  statute,  chapter 
696  of  the  Session  Laws  of  1866,  but  was  in  the  form  prescribed 
by  an  earlier  statute,  which  had  been  repealed  by  the  said  act 
of  1866,  and  that  said  alleged  bond  was  therefore  void  by 
Statute.     (2  E.  S.,  286,  first  ed.,  §  69.) 

2d.  That  the  condition  of  the  alleged  bond  set  forth  in  the 
complaint  was  not  in  the  form  required  by  law,  and  there- 
fore void. 

8d.  That  no  sufficient  breach  of  said  alleged  bond  was  set 
forth  in  the  complaint 

4th.  That  the  breaches  alleged  were  not  applicable  to  and 
did  not  establish  any  liability  on  said  alleged  bond. 

5th.  That  it  was  not  alleged  in  said  complaint  that  the  condi- 
tion of  the  said  alleged  bond  had  been  forfeited,  to  the  know- 
ledge of  the  board  of  supervisors  of  said  county  of  Schoharie, 
and  that  said  board  had  been  required  by  the  comptroller  to 
put  said  bond  in  suit. 

6th.  That  it  was  not  alleged  in  said  complaint  that  the  said 
coimty  treasurer  took  the  oath  of  office 'required  by  law. 

The  case  was  heard  on  the  demurrer  at  a  Special  Term 
held  in  the  county  of  Schoharie  on  the  third  Monday  of 
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October,  1869,  before  Mr.  Justice  HoaBBooM,  and  it  was 
ordered  that  the  plaintiffs  have  judgment  on  the  demnrrer 
with  costs,  with  leave  to  the  drfendants  to  answer  within 
fifteen  days  on  payment  of  costs.  The  defendants  appealed 
to  the  General  Term. 

A.  J.  Pariery  for  the  appellants. 

ff.  Krwm,y  for  the  respondents. 

Present — ^Millbb,  P.  J.,  PonsB  and  Pabksb,  JJ. 

By  the  Conrt — Mnj.TCB,  P.  J.  The  bond,  recited  in  tlio 
plaintiff's  complaint,  was  intended  to  conform  to  the  provi- 
sions of  the  statute  (S.  L.  of  1866,  chap.  696,  p.  1490),  and  if 
in  substance  as  the  statute  requires  is  sufficient.  I  am  inclined 
to  think  that  it  is  a  valid  undertaking,  and  the  action  brought 
by  the  plaintiffs  can  be  maintained.  A  strict  and  technical 
conformity  to  the  statute  is  not  essential  to  its  validity ;  and'' 
to  obviate  objections  of  this  character,  the  Eevised  Statutes 
(voL  2,  556,  §  33)  provide  that  whenever  a  bond  is  required 
by  law  in  the  cases  stated  it  shall  not  be  necessary  ^^  for  such 
bond  to  conform  in  all  rey^eets  to  the  form  thereof  prescribed 
by  any  statute,  but  the  same  shall  be  deemed  sufficient  if  it 
conform  thereto^  whstcun^AaU/y^  and  do  not  vary,  in  any  matter, 
to  the  prejudice  of  the  rights  of  the  party  to  whom  or  for 
whose  benefit  such  bond  shall  have  been  given." 

I  think  it  cannot  well  be  denied  that  the  bond  is  substan- 
tially in  accordance  with  the  statute  which  provided  for  its 
execution ;  and  it  is  difficult  to  see  how  it  varies  from  the 
statute  to  the  prejudice  of  the  plaintiffs'  rights  to  secure  which 
it  was  executed* 

The  addition  of  a  clause,  by  which  the  obligees  are 
intended  to  be  made  liable  to  the  comptroller,  who  has  no 
Tight  to  the  moneys,  does  not,  in  my  opinion,  constitute  such 
a  departure  from  the  statute  or  increase  the  obligation 
•0  as  to  render  it  invalid.    It  is  not  material,  and  makes 
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the  bond  no  more  onerous  than  it  would  have  been  if 
this  additional  clause  had  not  been  inserted.  It  is  enough, 
if  sufiScient  in  substance,  to  secure  to  the  party  for  whose 
benefit  it  was  given,  all  his  righto.  {Foster  v.  Tyler y  7  Paige, 
48.)  It  is  no  objection  to  the  bond,  that  it  was  broader  in  ito 
terms  than  was  required,  so  long  as  no  additional  obliga- 
tion is  incurred ;  and  it  does  not,  in  my  opinion,  rest  with  the 
treasurer,  who  has  had  the  benefits  of  the  office,  and  received 
the  money,  or  his  sureties,  now  to  object  to  it  because  of  the 
additional  clause.  (See  Eirig  v.  Oitibs^  26  Wend.,  501; 
FrmMm  v.  Pendleton^  3  Sandf.,  572 ;  Decker  v.  Jvdeon^  16 
K..  Y.,  443.)  The  fact  that  the  condition  is  in  the  alterna- 
tive, and  provides  that  the  treasurer  shall  account  to  the 
board  of  supervisors,  or  the  comptroller,  when  required,  does 
not  leave  it  to  the  treasurer  to  take  his  choice,  nor  oblige  him 
to  account  to  anybody  besides  the  plaintiffs.  It  is  of  no 
account  whatever,  and  I  think  may  be  rejected  as  surplusage. 
There  is  no  force  in  the  objection  that  the  bond  is  void, 
"because  it  is  taken  oolore  officii.  It  is  not  a  bond  which  comes 
within  the  provision  of  the  statute  on  that  subject,  and  the 
board  of  supervisors  are  not  "  officers  "  within  ite  require- 
m*nte.  (2  R.  S.,  286,  §  59).  The  board  of  supervisors  is  a 
body  of  men  organized  for  certain  purposes  provided  by  law. 
Tlie  bond  of  the  county  treasurer  is  to  be  given  to  and 
approved  by  them,  and  the  statute  last  cited  has  no  applica- 
tion to  tliem  as  a  body.  The  section  cited  is  found  under 
that  division  of  the  Revised  Statutes  which  treate  "of  the 
powers  and  duties  of  certain  judicial  officers."  (2  R.  S., 
§  279.)  Its  object  was  to  impose  restrainto  upon  a  certain 
class  of  officers  whose  duties,  in  many  respects,  were  simi- 
lar to  those  of  sheriffs,  who  were  exposed  to  temptation ;  and 
it  is  not  of  universal  application  to  all  officers,  and  to  all 
bonds.  (  Webh  v.  Albertson^  4  Barb.,  62 ;  Shaw  v.  TdbiaSy  3 
Coms.,  192 ;  Eing  v.  Oibba,  26  Wend.,  509 ;  Winter  v.  Kinr 
ney^  1  Comst.,  365.)  In  no  sense  was  the  bond  taken  colore 
qfilcii  within  the  meaning  of  that  term.  {Decker  v.  Judeotij 
16  N.  T.,  442 ;  Chamberlain  v.  Better,  18  N.  T.,  115 ;  Bur- 
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rill  V.  Acker  J  23  Wend.,  607.)  In  fact  this  bond  waa  not 
taken  by  the  board  of  supervisors  at  all.  It  was  given  or 
executed  to  them,  and  they  approved  of  it.  It  was  the  vol- 
untary act  of  the  treasurer  and  his  sureties  to  enable  the 
former  to  hold  his  office.  In  the  cases  to  which  we  have 
been  referred,  to  uphold  the  position  that  this  bond  was 
taken  colore  officn^  the  bonds  in  question  were  taken  under 
entirely  different  circumstances  from  those  now  presented,  and 
those  cases  therefore  have  no  application.  {People  v.  Meighan^ 
1  Hill,  298 ;  People  v.  Locke,  8  Sandf.  S.  C.  E.,  448 ;  FraiJcr 
lin  V.  Pendleton^  3  Sandf.,  572,  578 ;  Morange  v.  Edwarde, 
3  E.  D.  Smith,  414.) 

The  bond  being  valid,  and  taken  substantially  as  required 
by  law,  the  breaches  alleged  which  negative  its  condi- 
tion, and  in  addition  state  the  details  of  the  treasurers 
default  in  its  performance  are  sufficient.  Were  it  neces- 
sary to  allege  or  prove,  that  the  treasurer  took  the  oath 
of  office,  the  presumption  of  law  is,  as  he  entered  upon 
the  duties  of  his  office,  and  continued  to  act  as  treasurer,  that 
he  performed  his  official  duty  and  took  the  oath  of  office. 
It  is  of  no  consequence  whether  the  treasurer  took  the 
oath  of  office  or  not,  so  long  as  he  acted  in  that  capacity,  as 
the  acts  of  officers  de  facto,  are  as  valid  so  far  as  the  pub- 
lic are  concerned,  as  if  they  were  officers  dejure.  {People  v. 
Ciyoeri,  1  Hill;  674 ;  Weeks  v.  EUi9,  2  Barb.,  320 ;  People 
V.  Cook,  8  K  T.,  89.) 

I  think  it  was  not  essential  to  allege  that  the  bond  was  for- 
feited, to  the  knowledge  of  the  board  of  supervisors,  or  that 
the  board  had  been  required  by  the  comptroller  to  put  the 
bond  in  suit.  The  fact  of  the  suit  being  brought,  shows  they 
had  knowledge  that  the  bond  was  forfeited ;  and  in  such  a  case 
it  cannot,  I  think,  properly  be  claimed,  that  the  requirement 
of  the  comptroller  under  the  statute  was  necessary.  (1 B.  S., 
870,  §27.) 

I  am  also  inclined  to  think,  that  as  the  complaint  is  not 
demurred  to  upon  the  ground  '^  that  the  plaintiff  has  no  legal 
capacity  to  sue,''  that  the  question  last  discussed  cannot  be 
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raised.     The  question  which  arises  by  the  demurrer  is, 
whether  the  plaintiff  have  legal  awthorUy^  not  ca^padty^  to 
sue,  and  this  can  only  be  presented  on  motion.    The  order 
appealed  from  must  be  affirmed  with  costs. 
Order  affirmed* 


Daniel  Fatill,  Respondent,  v,  Gilbebt  L.  Robebtb  and 
Otbus  Roberts,  Appellants,  impleaded  with  Lewis  Roberts 
and  others. 

(General  Term,  Third  Department,  Juke,  1870.) 

An  executor  obtained  an  order  of  Special  Term  for  the  sale  of  his  testator's 
real  estate,  to  satisfy  liens  thereon,  and  to  pay  legacies  bequeathed  by  the 
will,  and  made  a  contract  of  sale  nnder  the  order  with  the  plaintiff's  aas^- 
ors.  The  hdrs-at-law,  who  as  such  were  entitled  to  the  reversion  after  expi- 
ration of  a  life  estate  devised  to  thd  widow,  believed  the  order  valid,  ver- 
bally sanctioned  the  contract,  and  by  theb*  actions  and  conduct  induced 
the  plaintiff  to  purchase  under  it ;  but  after  conveyance  by  the  execu- 
tor, they,  as  also  the  plaintiff,  (who  had  improved  the  premises),  ascer- 
tained  that  the  order  was  invalid  and,  reftising  to  execute  a  deed  of 
their  interests,  the  plaintiff  sued  them  to  compel  a  conveyance,  and  had 
judgment  with  costs. — Hdd^  that  the  defendants  were  estopped  flrom  dis- 
puting the  agency  of  the  executors  in  contracthig  for  conveyance  of  their 
interests,  and  the  Judgment  was  afiirmed. 

Nor  was  the  plaintiff  precluded  from  the  relief  demanded  by  all<^ing  in  his 
complaint,  that  the  defendants  were  estopped  from  denying  the  execu- 
tors authority  to  convey. 

Appeal  from  a  jndgm<^t  in  favor  of  the  plaintiff,  upon 
a  trial  at  Special  Term. 

The  action  was  brought  against  the  appellants  and  others, 
the  widow,  heirs-at-law  and  legatees  of  John  Roberts,  deceased, 
to  compel  them  to  execute  a  conveyance  of  a  farm  of  land  in 
Schnyler  coimty,  which  Lewis  Roberts,  one  of  the  executors 
of  the  last  will  and  testament  of  said  John  Roberts,  had  con- 
tracted to  convey,  and  did,  nnder  an  order  of  the  Supreme 
Court,  attempt  to  convey  to  the  plaintiff. 
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The  complaint  averred  the  decease  of  John  Koberts,  in 
Jnne,  1857,  seized  of  the  premises  in  question,  and  set  forth 
his  will,  appointing  the  defendant,  Lewis  Koberts  and  others, 
executors,  of  whom  Lewis,  with  William  Boberts,  2d,  had 
qualified.  The  will  devised  and  bequeathed  the  testator's 
real  and  personal  estate  to  his  widow  for  life,  and  made  seve- 
ral pecuniary  and  other  bequests ;  but  did  not  dispose  of  the 
residue  and  remainder  of  the  estate.  The  testator  left  a 
widow,  Margaret  Koberts,  and  his  children,  Lewis,  Cyrus, 
George,  Gilbert  L,  Henry,  and  William  Koberts,  2d,  and 
Martha  Jamison,  survivii^  him.  William  Koberts,  2d,  one 
of  the  executors,  died  in  July,  1863,  intestate,  and  Henry  died 
intestate  in  October,  1865 ;  each  left  a  widow  and  children 
surviving  him. 

The  complaint  also  averred  that  the  surviving  executor, 
Lewis  Koberts,  had,  in  November,  1865,  entered  into  a  contract 
with  one  Farrington,  whereby  the  former  had  agreed  to  sell 
and  convey  to  the  latter  the  said  premises  for  the  sum  of  ten 
thousand  dollars,  one-half  of  which  sum  was  to  be  paid  on 
delivery  of  the  deed,  at  a  time  specified,  and  the  balance 
secured.  That  the  contract  had  been  assigned  to  the  plaintiff, 
by  Farrington ;  and  that  after  the  assignment,  the  plaintiff, 
having  been  assured  by  the  executor  (Lewis)  that  he  had  full 
power  to  sell  and  convey,  and  had  obtained  an  order  of  the 
Supreme  Court,  giving  him  authority  in  that  respect,  on 
the  11th  January,  1866,  made  the  cash  payments  required  by 
the  contract,  and  took  a  deed  from  the  executor  purporting 
to  grant  the  premises,  and  executed  his  bond  with  a  mort- 
gage thereon  as  security  for  the  balance,  and  that  with  a  por- 
tion of  the  moneys  paid  to  the  executor,  the  latter  had  satisfied 
mortgages  existing  upon  the  property,  and  which  had  been 
given  by  the  testator,  to  the  extent  of  two  thousand  two  hun- 
dred dollars. 

That  after  the  conveyance,  the  plaintiff  had  purchased  the 
interest  of  Martha  Jamison  in  the  property,  upon  learning 
that  the  executor  was  not  authorized  by  the  order  of  the  court 
to  convey.    That  a  mortgage  had  been  executed  by  Cyrus 
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Roberts  to  Henry  Roberts  in  May,  1865,  of  the  former^s 
interest  in  the  premises.  That  it  was  unrecorded  at  the  time 
the  plaintiff  received  the  executor's  deed,  and  that  he  (plain- 
tiff) had  then  no  knowledge  of  its  existence. 

That  the  plaintiff  had  presented  a  deed,  conreying  to  him- 
self the  said  premises,  to  the  defendants  for  execution.  That 
some  of  the  defendants  declined  to  execute  it  at  all,  and 
others  refused  to  do  so  unless  all  should  join.  Yarious  mat- 
ters and  acts  of  the  defendants  were  averred,  showing  their 
acquiescence  and  co-operation  in  bringing  about  the  sale  of 
the  •  premises  to  the  plaintiff,  which  are  referred  to  in  the 
opinion  of  the  court. 

Answers  were  made  by  the  defendants,  Cyrus  and  Gilbert 
L.  Roberts,  who  admitted  the  contract  of  sale  by  the  executor, 
but  respectively  denied  any  co-operation  in  making  the  con- 
tract, and  any  assent  to  the  sale  and  conveyance,  and  they 
further  claimed  in  defence,  substantially,  that  they  had  them- 
selves been  mistaken  as  to  the  power  of  the  executor  to  con- 
vey under  the  order  obtained,  supposing  that  the  order  gave 
him  that  power,  and  that  all  that  had  been  done  by  them 
respecting  said  contract  or  sale  had  been,  under  the  impression, 
that  the  order  and  contract  and  conveyance  made  in  respect 
thereof,  were  valid  and  binding  upon  them. 

The  cause  was  tried  at  a  Special  Term  held  in  Schuyler 
county,  in  June,  1869,  before  Mr.  Justice  Balcom.  It  appeared 
upon  the  trial  that  since  the  commencement  of  the  action  the 
plaintiff  had  acquired  the  title  of  the  widow  and  of  all  the 
heirs-at-law  of  the  testator,  except  the  three  defendants,  Gil- 
bert, Cyrus  and  George  Roberts. 

It  also  appeared  that  Lewis  Roberts,  the  executor,  had  pre- 
sented a  petition  at  a  Special  Term  of  the  Supreme  Court, 
setting  forth  that  there  were  liens  by  way  of  mortgage  upon 
the  said  premises,  egcecuted  by  the  testator,  and  other  matters 
not  important  to  be  stated,  and  on  the  15th  August,  1865, 
had  obtained  an  order  thereupon,  for  a  sale  of  the  said  pre- 
mises, the  discharge  of  the  mortgages,  the  investment  of  the 
surplus  during  the  life  of  the  testator's  widow  for  her  benefit 
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in  case  she  shonld  refnse  a  gross  sum,  and  the  apportionment 
of  the  remainder  among  the  several  legatees. 

The  court,  after  hearing  the  proofs  and  allegations  of  the 
respective  parties,  found  the  following  facts  in  addition  to  the 
admissions  in  the  pleadings : 

"  Ist.  That  the  order  of  the  Supreme  Court  mentioned  in 
the  complaint  was  obtained  by  the  defendant,  Lewis  Eoberts, 
and  that  after  said  order  was  obtained,  the  defendants  above 
named  consented  to,  and  requested  the  said  Lewis  Eoberts  to 
act  under  said  order  in  selling  the  premises  mentioned  and 
described  in  the  complaint. 

^^  2d.  That  the  agreement  mentioned  in  the  complaint  as 
having  been  entered  into  between  the  said  Lewis  Eoberts  and 
Sidney  A.  Famngton,  for  the  sale  and  purchase  of  the  pre- 
mises mentioned  in  the  complaint,  was  made  and  entered  into 
between  said  parties  on  the  27th  day  of  November,  1865. 
That  said  agreement  was  made  and  entered  into  by  the  said 
Lewis  Eoberts,  for  the  sale  of  the  said  lands  and  premises  of 
which  the  said  John  Eoberts  died  seized,  to  said  Farrington, 
at  the  request  of  the  defendants  above  named,  for  their  use 
and  benefit,  in  common  with  the  other  heirs-at^law  of  said 
John  Eoberts,  deceased. 

^^  3d.  That  said  Farrington  and  the  plaintiff  in  this  action, 
before  the  making  and  entering  into  said  agreement,  were 
informed  by  the  defendant  that  the  said  Lewis  Eoberts  was 
the  one  to  do  the  business.  That  he  was  authorized  to  sell 
said  lands  and  premises,  and  that  the  business  must  be  trans- 
acted with  him. 

^^  4th.  That  the  conveyance  was  made  by  the  said  Lewis 
Eoberts  on  the  11th  day  of  January,  1866,  to  the  plaintiff, 
with  the  knowledge  of  the  defendants,  and  without  any  objec- 
tion by  them,  and  that  the  plaintiff  paid  the  sum  of  $4,848.48, 
and  executed  his  bond  and  mortgage  to  the  said  Lewis 
Eoberts  on  the  said  11th  day  of  January,  1866,  in  fulfillment 
of  the  agreement  entered  into  between  the  said  Lewid 
Roberts  and  said  Farrington,  on  the  27th  day  of  Norember, 
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1865,  with  the  knowledge  of  the  defendants,  and  without  any 
objection  on  their  part. 

^^  5th.  That  the  money  was  paid,  and  the  bond  and  mort- 
gage was  ezecated  by  the  plaintiff  in  good  faith,  without  any 
notice  that  there  wajs  any  defect  of  authority  in  said  Lewis 
Roberts  to  convey  said  lands  and  premises. 

"  6th.  That  after  the  payment  of  the  money  by  the  plain- 
tiff to  said  Lewis  Roberts,  the  said  Lewis,  on  the  25th  day  of 
February,  1866,  out  of  said  moneys  paid  two  mortgages  whicli 
were  liens  upon  said  lands  and  premises,  at  the  time  of  the 
death  of  said  John  Roberts,  amounting  to  the  sum  of 
$2,224.81,  and  caused  said  mortgages  to  be  satisfied  of  record. 

"  7th.  That  on  this  16th  day  of  June,  1869,  there  was  due 
and  unpaid  upon  the  mortgage  executed  by  the  defendant, 
Cyrus  Roberts,  to  Henry  Roberts,  deceased,  mentioned  in  the 
complaint,  the  sum  of  $1,185.23. 

"  8th.  That  on  the  Ist  day  of  April,  1866,  the  plaintiff 
entered  into  the  possession  of  said  lands  and  premises  under 
his  deed  from  Lewis  Roberts,  fully  believing  that  he  had  a 
perfect  title  to  said  premises,  and  was  the  owner  thereof  in 
fee  with  the  full  knowledge,  and  without  any  objection  by  the 
defendants,  and  commenced  making  valuable  improvements 
upon  said  premises  with  the  knowledge  of  the  defendants, 
and  without  any  objections  by  them  or  either  of  them.  That 
prior  to'  the  1st  day  of  June,  1867,  the  permanent  improve- 
ments made  by  the  said  plaintiff  upon  said  lands  and  premises 
amounted  to  the  value  of  $350."  i 

9th.  That  the  plaintiff  was  the  holder  and  owner  of  the 
bond  and  mortgage  given  by  Cyrus  Roberts  to  Henry  Roberts 
herein  before  mentioned.  That  the  mortgage  given  by  the 
plaintiff  to  Lewis  Robertson  the  11th  day  of  January,  1866,  liad 
been  satisfied  by  said  Lewis  Roberts,  and  the  money  paid  to  said 
Lewis  by  the  plaintiff,  repaid  to  plaintiff  by  Lewis  Roberts, 
except  BO  much  thereof  as  was  used  by  him  in  discharging 
the  liens  herein  before  mentioned,  and  the  share  or  part  of 
said  Lewis  as  heir-at-law  of  said  John  Roberts,  in  and  to  said 
moneys. 
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And  among  other  things,  as  conclusions  of  law  upon  the 
foregoing  facts  and  admissions  in  the  pleadings  as  follows,  viz. : 

"  That  John  Roberts  died  seized  of  the  premises  mentioned 
and  described  in  the  complaint. 

''  That  said  John  Bobei*t8  doly  made  and  published  his  last 
will  and  testament  as  mentioned  in  the  complaint. 

^^That  under  the  last  will  and  testament  of  said  John 
Roberts,  deceased,  the  defendant,  Margaret  Boberts,  his 
widow,  took  a  life  estate  in  and  to  all  the  real  and  personal 
property  of  which  he  died  seized. 

^^  That  said  John  Roberts  died  intestate  as  to  the  remainder 
in  fee  of  the  said  real  estate  after  the  termination  of  the  life 
estate  of  his  widow  therein.  That  the  legacies  given  in  and 
by  the  last  will  and  testament  of  said  John  Roberts,  are  not 
a  charge  upon  the  real  estate  of  which  he  died  seized. 

^'  That  the  remainder  in  fee,  after  the  termination  of  the  life 
estate  of  the  said  widow,  descended  to  the  heirs-at-law  of  said 
John  Robei-ts  deceased,  as  tenants  in  common. 

^^  That  the  plaintiff  is  seized  of,  and  entitled  to  the  life  estate 
of  said  Margaret  Roberts,  widow,  as  aforesaid,  and  four- 
sevenths  of  the  remainder  in  fee  after  the  termination  of  the 
life  estate  of  the  widow  of  John  Roberts  deceased,  therein. 

"  That  the  defendants,  Gilbert  L.  Roberts,  Cyrus  Roberts 
and  George  Roberts,  were,  on  the  27th  day  of  November,  1865, 
seized  of  and  entitled  each,  to  one  equal  undivided  seventh 
of  the  remainder  in  fee  of  the  premises  in  question  aft;er  the 
termination  of  the  life  estate  of  the  widow,  subject  to  the 
liens  and  encumbrances  thereon. 

"  That  the  mortgage  executed  by  Gyrus  Roberts  to  Henry 
Roberts,  bearing  date  the  20th  day  of  May,  1865,  to  secure 
the  payment  of  the  sum  of  $922.37  and  interest,  was  and  is  a 
valid  lien  upon  the  share  or  interest  of  the  defendant,  Cyrus 
Roberts,  and,  as  against  him,  is  entitled  to  preference  and 
priority  in  payment. 

'^  That  the  defendants,  Margaret  Roberts,  Cyrus  Roberts, 
Gilbert  L.  Roberts  and  George  Roberts  are  in  equity  bound 
by  the  agreement  entered  into  by  Lewis  Roberts  with  Sidney 
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A.  Farrington,  bearing  date  the  27th  day  of  November,  1865, 
for  the  sale  and  conveyance  of  the  lands  and  premises  men- 
tioned in  the  complaint  of  which  the  said  John  Roberts  died 
seized,  and  are  estopped  from  questioning  the  authority  of  the 
said  Lewis  Roberts  to  make  and  enter  into  said  agreement. 

'^  That  the  plaintiff  should  have  judgment  accordingly 
against  the  defendants,  Margaret  Roberts,  widow,  Cyrus 
Roberts,  Gilbert  L.  Roberts  and  George  Roberts,  adjudging 
that  the  plaintiff  is  seized  of  and  entitled  to  the  life  estate  of 
the  said  Margaret  Roberts  in  and  to  said  premises  of  which 
the  said  John  Roberts  died  seized,  mentioned  and  described 
in  the  complaint  in  this  action,  and  directing  and  requiring 
the  defendants,  Cyrus  Roberts,  Gilbert  L.  Roberts  and  George 
Roberts,  and  each  of  them,  upon  the  plaintiff's  indorsing 
upon  the  bond  and  mortgage  held  by  him,  and  given  by  the 
defendant,  Cyrus  Roberts  to  Henry  Roberts,  deceased,  bear- 
ing date  the  20th  day  of  May,  1865,  to  secure  the  paymeut 
of  the  sum  of  $922.37,  and  interest,  the  sum  of  $874.61  as 
of  the  11th  day  of  January,  1866,  and  paying  and  tendering 
to  each  of  the  defendants,  Gilbert  L.  Roberts  and  George 
Roberts,  respectively,  the  sum  of  $874.61,  with  the  interest 
thereon  from  the  said  11th  day  of  January,  1866,  at  the  time 
of  said  payment,  to  make  and  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  deed  or  deeds,  conveying  to  the 
plaintiff  all  their  right,  title  and  interest  in  the  lands  and 
premises  mentioned '  and  described  in  said  complaint,  of 
which  the  said  John  Roberts  died  seized,  in  which  said  deed 
or  deeds  the  said  defendants  must  covenant  that  they  are  each 
seized  of  one  equal  undivided  one-seventh  of  said  lands  and 
premises  in  remainder  in  fee,  after  the  termination  of  the  life 
estate  of  the  widow  therein,  together  with  the  usual  covenants 
of  warranty,  and  that  the  plaintiff  have  judgment  against  the 
said  defendants,  Cyrus  Roberta,  Gilbert  L.  Roberts  and 
George  Roberts,  for  his  costs  and  disbursements  in  this  action, 
since  the  order  of  the  General  Term  granting  a  new  trial  in 
this  action. 
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The  defendants  duly  excepted  to  certain  findings  of  the 
court,  which  exceptions  with  the  other  qnestiona  raised  are 
sufficiently  stated  and  discussed  in  the  opinion. 

A  judgment  was  entered  upon  the  findings  of  the  court, 
and  the  defendants,  Gilbert  L.  Iloberts  and  Gyrus  Roberts 
appealed  to  the  General  Term. 

F.  H.  Befin^  for  the  appellants. 
D,  jB.  ProMeVy  for  the  respondent. 

Present — ^Miller,  P.  J.,  Potter  and  Pabxeb,  JJ. 

By  the  Court — ^Millbb,  P.  J.  This  action  was  brought  for 
the  purpose  of  procuring  title  to  a  farm  of  land  described  in 
the  plaintifi^'s  complaint,  which  the  plaintiff  had  purchased 
of  the  executor  of  John  Roberts,  deceased,  and  which  said 
executor  had  conveyed  to  the  plaintiff  under,  and  by  vircue 
of  an  order  of  the  Supreme  Court,  made  upon  the  applica- 
tion of  the  executor  for  that  purpose.  The  consideration 
money  was  paid  and  secured,  by  the  plaintiff,  according  to  the 
contract,  and  improvements  had  been  made  by  him,  when  it  was 
discovered  that  the  Supreme  Court  had  no  authority  to  grant 
the  order  made  for  the  conveyance  of  the  property,  and  that 
the  plaintiff's  title  was  invalid.  The  plaintiff  seeks  in  this 
action,  to  enforce  a  remedy  against  the  heirs-at-law,  and  to 
compel  a  conveyance,  upon  the  ground,  that  the  executor 
acted  by  and  with  their  consent  and  approbation,  and  that 
they  encouraged  the  sale,  and  gave  their  assent  to  the  con- 
tract entered  into,  and  insists  that  they  are  thereby  estopped 
from  denying  the  authority  of  the  executor  to  make  the  sale 
and  coBveyance  to  the  plaintiff.  Only  two  of  the  defendants, 
Gilbert  L.  Roberts  and  Cyrus  Roberts,  contest  the  plaintiff's 
right  to  a  conveyance,  and  to  maintain  the  action. 

I  entertain  no  doubt  that  the  plaintiff's  complaint  sets  forth 
a  good  cause  of  action  ;  and  if  it  appears  satisfactorily,  that 
tlie  defendants  sanctioned  the  sale  of  the  premises,  and  by 
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their  actions  and  conduct  induced  the  plaintiff  to  make  the 
purchase,  that  the  plaintiff  has  a  remedy  to  compel  tliem  to 
convey  their  interest  in  the  premises  to  him.  They  had  a 
reversionary  interest  in  the  property,  and  having  sanctioned  a 
disposition  of  it,  by  whic^  they  are  to  be  benefited,  it  is 
eminently  just,  that  the  equitable  power  of  the  court  should 
be  invoked,  to  compel  them  to  stand  by,  and  enforce,  what  they 
have  assented  to.  A  judgment  of  tliis  character  is  not  mak- 
ing a  contract  for  the  parties,  which  they  never  entered  into, 
but  simply  compelling  them  to  carry  into  effect,  what  they 
have  virtually  agreed  should  be  done.  Nor  does  it,  in  my 
opinion,  in  any  way  prevent  the  enforcement  of  the  plaintiff's 
right,  because  the  complaint  alleges  that  the  defendants  ^'  are 
estopped  from  denying  the  authority "  of  the  executor  to 
make  the  sale  and  conveyance  to  the  plaintiff.  The  defend- 
ants having  refused  to  unite  in  a  conveyance  to  the  plaintiff, 
and  claiming  that  the  plaintiff  has  no  title  to  the  premises, 
under  the  conveyance  made  to  him,  he  has  a  right  to  bring 
an  action  to  compel  a  conveyance  of  any  interest  which  the 
defendants  may  claim  in  the  premises.  The  cause  of  action 
of  the  plaintiff  is  complete,  provided  the  findings  of  the 
court  are  sufficient  to  establish  a  case  in  accordance  with  the 
views  expressed. 

It  is  insisted  by  the  defendant's  counsel,  that  the  several 
findings  of  fact  by  the  court,  upon  which  the  conclusion  is 
based,  that  the  defendants  are  bound  by  the  agreement  entered 
into  by  the  executor  of  the  testator,  for  the  sale  of  the  land, 
are  unsupported  by  the  evidence. 

After  a  careful  examination  of  the  evidence,  I  think  that 
there  is  sufficient  testimony  to  uphold  the  findings,  to  which 
exceptions  are  taken.  There  is  strong  evidence  to  sustain 
the  conclusion,  that  after  the  order  of  sale  was  obtained,  the 
defendant  consented  to,  and  requested  Lewis  Roberts  to  act 
under  the  order  in  selling  the  premises.  Each  of  the  defend- 
ants was  present  at  different  times  after  the  order  of  sale  was 
granted,  while  the  negotiations  were  in  progress;  advised 
and  consulted  with  the  executor  as  to  the  price,  the  terms  of 
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Bale,  and  all  the  matters  connected  with  it.  They  both  knew 
all  about  the  sale;  referred  to  Lewis  as  the  only  person 
authorized  to  transact  the  business,  and  interposed  no  objec- 
tion to  the  conveyance  being  executed.  In  fact,  they  par- 
ticipated with  Lewis  in  making  the  bargain,  and  in  consumma- 
ting  the  contract.  The  price  was  discussed,  and  named  by 
both  the  defendants,  and  other  matters  connected  with  the 
sale  talked  over.  It  was  understood  that  the  price  could  not, 
or  would  not  be  fixed  without  the  assent  and  approbation  of 
the  defendants. 

The  evidence  also  establishes  that  after  the  sale  on  one 
occasion,  Cyrus  said  it  was  right.  At  another  time  he 
stated  that  he  had  advised  the  sale ;  that  Favill  had  bought 
it,  and  they  would  make  a  deed.  He  also  told  Lewis  Sproul 
that  he  thought  the  sale  well  enough.  He  stated  to  Sunder- 
lin,  who  held  a  note  against  him,  on  which  he  made  a  pay- 
ment, that  they  had  sold  the  place  and  he  would  pay  the 
balance  next  spring.  He  also  made  declarations  to  other  per- 
sons, to  the  effect  that  the  place  had  been  sold  with  his  appro- 
bation and  consent. 

There  is  abundant  testimony  of  Gilbert^s  declarations  after 
the  sale,  signifying  his  assent  to  what  had  been  done.  Two 
witnesses  swear  that  when  Favill  presented  the  deed  to  Gil- 
bert, he  said  he  supposed  that  the  title  was  good,  and  if  not, 
it  might  be  made  good.  To  another  witness  he  admitted 
that  he  had  told  Lewis  if  he  could  get  $10,000  to  let  the 
farm  go. 

These  acts  and  declarations  of  the  parties  prior  to  the  sale, 
during  the  negotiations  and  after  the  sale  had  been  consum- 
mated, tend  to  establish  that  the  defendants  consented  to  and 
requested  Lewis  to  act  under  the  order  in  selling  the  premises. 
They  also  show  that  the  court  properly  found  that  the  agree- 
ment for  the  sale  was  made  at  the  request  of  the  defendants. 
It  is  true  that  the  testimony  of  the  plaintiff  is  contradicted  in 
some  material  parts  by  the  evidence  of  the  defendants ;  but  it 
is  not  enough  that  there  was  a  conflict,  to  hold  that  the  find* 
ings  are  unsupported  by  evidence.    The  circumstances  sur* 
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rounding  the  case  and  the  testimony  to  which  I  have  referred, 
all  uphold  the  conclusions  of  the  court  in  the  particul&rb 
stated.  The  other  findings  to  which  exceptions  were  taken 
are  also  sufficiently  sustained  by  the  testimony,  and  do  not 
require  any  extended  discussion.  It  is  apparent,  I  think^ 
that  these  defendants  not  only  consented  to  the  sale,  but 
aided  in  bringing  it  about ;  and  unless  a  rigid  rule  of  law 
interposes,  it  would  be  unjust  to  deprive  the  plaintiff  of  the 
benefit  to  be  derived  from  the  sale. 

The  facts  found  by  the  court  being  abundantly  supported 
by  testimony,  it  follows  that  the  conclusion  that  the  defend- 
ants were  in  equity  bound  by  the  agreement  for  the  sale  of 
the  land  and  are  estopped  from  questioning  the  authority  of 
Lewis  to  make  and  enter  into  said  agreement,  was  correct 
and  proper.    . 

It  is  contended  that  the  principle  of  estoppel  does  not  apply 
to  a  case  like  the  one  now  presented  for  our  consideration,  and 
that  the  decision  of  the  court  was  therefore  erroneous.  We 
have  been  referred  to  some  cases  to  support  the  position  that 
an  estoppel  in  pais  is  only  a  rule  of  evidence,  and  not  a  mode 
of  enforcing  contracts,  and  that  it  must  relate  to  some  matter 
of  fact,  and  an  admission  as  to  the  law,  or  as  to  the  legal  efiect 
of  a  contract,  never  estops  a  party.  {Cra/ujford  v.  Lockwoodj 
9  How.,  550,  551 ;  Brewster  v.  StrikeVy  2  Corns.,  19.)  It  is 
not  necessary  in  this  case  to  apply  the  doctrine  of  estoppel 
otherwise  than  as  a  rule  of  evidence  afiecting  the  question 
which  arises  as  to  the  authority  of  Lewis  Roberts  to  act  as 
the  agent  of  the  defendants  in  making  and  executing  the 
agreement  in  question.  If  they  assented  to  the  action  of  the 
executor  in  making  the  contract,  then  npon  the  application 
of  the  rule  of  evidence,  which  is  well  established,  they  are 
now  estopped  from  denying  the  authority  thus  conferred. 

It  is  manifest  that  these  defendants  desired  a  sale  of  the 
farm  in  question  for  the  price  agreed  npon  and  paid  and 
secured  by  the  plaintiff.  They  believed  that  a  valid  sale 
could  be  made  by  the  order  of  the  court;,  and  consented  to  the 
>rder  being  obtained  or  after  it  was  obtained  to  the  convey- 
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anoe  made  in  pursuance  thereof.  The  sale  was  for  the  benefit 
of  all  the  defendants  by  their  consent,  and  the  conveyance 
was  made  with  their  knowledge  and  acquiescence.  They  had 
a  right  to  confer  authority  upon  Lewis  Roberts  by  parol,  and 
such  an  agency  was  sufficient  to  authorize  a  contract  to  sell. 
{McWhorter  v.  McMahaUy  10  Paige,  386;  Champlin  v. 
Parish,  11  Paige,  405 ;  Newton  v.  Branson,  3  Kern.,  587.) 
In  this  case  the  agency  was  sanctioned  by  the  defendants,  by 
standing  by  and  allowing  the  plaintiff  to  pay  the  money  to  the 
executor  upon  the  sale  and  receive  a  deed  for  the  premises 
without  objection  or  any  pretence  that  it  was  wrong  or  claim- 
ing any  interest  in  the  premises;  in  fact,  by  allowing  the 
plaintiff  to  make  improvements  upon  the  premises  without 
protest  or  setting  up  any  claim  of  title  to  the  property.. 

It  matters  not,  in  mj  opinion,  th«it  the  executor  acted 
without  authority  in  making  the  sale,  and  it  does  not  modify 
or  destroy  the  effect  of  the  consent  conferred  or  invest  the 
defendants  with  the  authority  to  repudiate  the  act  because 
the  order  was  invalid  and  the  sale  conferred  no  title.  It  may 
be  also  remarked  that  in  a  case  of  this  character,  it  is  pecu- 
liarly appropriate  to  invoke  that  principle  of  equity  which  is 
well  settled  in  the  courts,  that  a  person  looking  on  and  suffer- 
ing another  to  purchase  and  expend  money  on  land,  without 
disclosing  or  making  known  his  claim  to  the  land,  will  not  be 
permitted  afterward  to  assert  his  legal  title  against  such  inno- 
cent purchaser.  ( WendeU  v.  Van  jRensselaer,  1  John.  Ch. 
R.,  354.)  Under  tlie  facts  presented,  the  defendants  should 
not  be  allowed  to  repudiate  the  act  of  their  agent,  and  are 
estopped  from  questioning  his  authority. 

I  have  examined  the  objections  taken  as  to  the  evidence, 
and  am  of  the  opinion  that  the  court  committed  no  error  in 
the  admission  of  testimony  or  in  refusing  to  strike  out  evi- 
dence taken  without  objection. 

As  there  was  no  error  upon  the  trial,  the  judgment  must 
be  affirmed  with  costs. 

Judgment  affirmed. 

Lakshto — ^VoL.  ILL        4 
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8L        26; 

67  AD^437|     Bh^qbit  B.  Beodbeick,  Appellant,  v.  William  P.  Smitii, 

Adm'r^  etc.,  of  Betsbf  Smith,  deceased,  Respondent. 

(General  Teem,  Thied  Depaetment,  June,  1870.) 

Where  an  executor  or  administrator  relies  upon  tlie  six  monttis'  limitation 
(2  R  S.,  89,  g  88)  as  a  defence  to  an  action  upon  a  claim  against  his  dece* 
dent's  estate,  he  must  make  it  appear  that  all  the  requirements  of  the  sta- 
tute have  been  complied  with,  and  its  terms  implicitly  obeyed ;  and  he 
must  also  establish  a  AiU  compliance  with  the  statute  (2  R.  S.,  88,  §  34) 
respecting  publication  of  notice  to  creditors. 

Accordingly  Add^  that  where  the  defendant  &iled  to  establish  publication 
of  notice  to  creditors,  for  the  time  and  in  the  manner  required  by  law, 
the  referee's  decision  sustaining  the  defence,  should  be  reversed. 

And  it  seems  that  a  surrogates  order  directiug  publication  should  have 
been  proved. 

This  action  was  for  board,  lodging,  etc,  famished  by  tlie 
plaintiff  to  the  defendant's  intestate,  in  the  years  1861,  1862 
and  1863. 

Among  other  defences,  the  defendant  alleged  that  the  six 
months  short  statute  of  limitations  applied  to  the  claim. 

The  referee  found  that  the  plaintiff  furnished  the  board 
and  lodging  under  an  agreement  that  he  should  receive,  and 
that  defendant's  testator  would  pay  therefore  two  dollars  per 
week ;  and  that  at  the  date  of  his  report,  there  was  due,  and 
owing  the  plaintiff  therefor,  the  sum  of  $215.06. 

The  referee  also  found,  that  the  plaintiff's  claim  was  barred 
by  the  statute  of  limitations,  and  directed  judgment  for 
defendant,  with  coBts. 

The  referee  made  certain  other  findings,  which  so  far  as 
material,  are  stated  in  the  opinion.  The  plaintiff  excepted 
to  the  findings  of  the  referee  in  due  form. 

Upon  the  referee's  report,  judgment  was  entered  against 
the  plaintiff,  June  19th,  1867,  for  costs,  $159,  and  the  plain- 
tiff appealed  to  the  General  Term. 
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S.  C.  KedeTy  for  the  appellant. 

John  W.  O&bame.  for  the  respondent. 

Present — ^Millbb,  P.  J.,  Potteb  and  Pabkeb,  JJ. 

By  the  Court — ^Millbb,  P.  J.  The  only  defence  established 
upon  the  trial  to  the  plaintiff's  demand,  as  appears  by  the 
referee's  report,  was  the  short  statute  of  limitations,  as  it  is 
called,  which  provides,  that  if  a  claim  a^inst  the  estate  of 
any  deceased  person  be  exhibited  to  the  executor  or  admin- 
istrator, and  be  disputed  or  rejected  by  him,  and  the  same 
shall  not  have  been  referred,  the  claimant  shall,  within  six 
months  after  such  dispute,  or  rejection,  commence  a  suit  for 
the  recovery  thereof,  or  be  forever  barred  from  maintaining^ 
any  action  thereon.  (2  R.  S.,  89,  §  38).  It  is  held  that  this 
statute,  unlike  the  other  statute  of  limitations,  is  not  a  statute 
of  repose,  but  is  highly  penal  in  its  character,  and  should  be 
construed  strictly.  {ElUot  v.  Oronh^  adm'r,  13  Wend.,  39 ; 
Kidd  v.  Chapmcm^  2  Barb.,  Ch.,  422 ;  Meynolde  v.  Collins, 
3  Hill.,  36 ;  Calanan  v.  McChire,  47  Barb.,  206,  211.)  In 
order,  therefore,  to  bring  a  case  within  this  statute,  and  to 
enable  the  party  to  avail  himself  of  the  benefit  of  its  pro- 
visions, it  must  be  made  to  appear  that  all  its  requisitions 
have  been  strictly  complied  with,  and  its  terms  implicitly 
obeyed.  The  defendant  was  also  bound,  for  the  purpose  of 
availing  himself  of  the  statute  above  cited,  to  establish 
that  he  had  fully  complied  with  the  provision  of  2  R. 
S.,  88,  section  thirty-four,  which  requires  that  six  months 
notice  to  creditors  to  present  claims,  shall  be  published  once 
a  week  in  a  newspaper  printed  in  the  county,  and  in  so  many 
other  newspapers  as  the  surrogate  may  deem  most  likely  to 
give  notice  to  the  creditors. 

The  referee  has  found  in  this  case,  that  after  the  appoint- 
ment of  the  defendant  as  administrator,  he  caused  the  requi- 
site notice  to  creditors  to  produce  their  accounts,  to  be 
published  for  six  months  in  the  Schuyler  County  Democrat,  a 
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paper  published  weekly  in  said  county,  and  that  said  publica- 
tion commenced  in  December,  1864,  and  ended  June  24th, 
1865.  The  plaintiff  insists,  that  this  finding  of  the  referee 
is  wholly  without  evidence  to  support  it,  and  is  insufficient 
to  sustain  the  judgment.  I  think  that  the  objection  is  well 
taken.  The  evidence  of  the  defendant  upon  the  trial  shows, 
that  he  told  the  plaintiff  that  he  had  advertised  for  claims, 
that  the  time  expired  about  the  24th  of  June,  1865,  that  he 
published  it  in  the  Schuyler  County  Democrat,  and  a  copy  of 
the  printed  notice  was  handed  to  the  referee,  which  bore  date 
December  16th,  1864.  The  foregoing  is  all  the  testimony  in 
regard  to  the  publication  of  the  notice,  and  it  does  not,  in  my 
opinion,  lawfully  establish,  by  competent  evidaice,  that  the 
notice  delivered  to  the  referee,  was  published  in  the  Schuyler 
County  Democrat,  or  in  any  other  newspaper  as  required  by 
law.  It  does  not  show  when  the  publication  was  com- 
menced, or  when  it  was  ended,  or  that  it  commenced  on  the 
day  it  was  dated.  Nor  does  it  appear  in  the  case,  whether 
the  Schuyler  County  Democrat  was  a  daily,  monthly,  or 
weekly  newspaper,  or  that  it  was  published  in  the  county 
named,  or  at  any  place  within  this  State. 

It  may  also  be  added  that  it  nowhere  appears  that  the  pub- 
lication of  the  notice  to  creditors  was  made  in  accordance 
M'ith  any  order  of  the  surrogate,  as  required  by  law,  or  that 
any  newspaper  was  designated  by  him.  These  defects  in  the 
evidence  are  fatal  to  upholding  the  finding  of  the  referee,  and 
in  sustaining  the  judgment  entered  upon  it. 

The  objection  made  to  the  referee's  finding,  that  on  the 
Idtli  day  of  May,  1865,  the  defendant,  as  administrator, 
caused  to  be  served  upon  the  plaintiff  a  notice  in  writing,  in 
due  form,  disputing  and  rejecting  the  plaintiff's  account, 
arises  upon  the  testimony  as  to  this  branch  of  the  case,  and 
presents  a  question  of  fact,  in  regard  to  which  the  evidence 
is  conflicting.  I  am  not  prepared  to  say  that  the  referee 
erred  in  the  condusion  at  which  he  arrived  in  this  respect. 
As,  however,  a  new  trial  must  be  granted  for  the  error  before 
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referred  to,  it  is  needless  to  enter  upon  a  discussion  of  this 
question. 

The  judgment  entered  on  the  referee's  report  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

New  trial  granted. 


The  Sybacubk,  BiNGHAMTOir  and  New  Yobk   Bailboad 
Company,  Appellant,  v,  Chaeles  W.  Collins,  Respondent. 

(General  Tebm,  Third  Dbpartxbnt,  June,  1870.) 

Where  the  defendant  offered  to  pay  an  account  to  his  creditof  s  agent  in 
money,  but  at  the  latter^s  request  gave  him  a  check  and  the  check  waa 
drawn  on  an  individual  bank,  but  a  short  distance  away,  in  which  the 
defendant  had  a  sufficient  deposit,  and  the  bank  paid  drafts,  as  pre- 
sented, subsequently  on  the  same  day,  and  during  an  hour  on  the 
morning  of  the  day  after,  when  being  insolvent,  it  suspended,  and  the 
banker  immediately  made  a  general  assignment,  and  fifteen  days  after 
was  declared  a  bankrupt,  and  no  presentation  of  the  check  was  made  at 
the  bank  or  demand  of  payment  upon  the  banker,  and  the  defendant  had 
no  notice  of  non-payment  until  two  weeks  after  delivery  of  the  check ; 
in  an  action  by  the  principal,  counting  on  the  check  and  also  on  the 
original  indebtedness. — Held,  that  the  plaintiff  could  recover. 

The  omission  to  present  the  check  at  the  bank  before  its  &ilure,  was  not 
laches. 

Nor  it  seems,  per  Miller,  P.  J.,  was  the  omission  to  demand  payment 
afterward,  unless  loss  or  injury  resulted  therefrom  to  the  defendant 

And  that  any  presumption  of  loss  or  injury  was  rebutted  by  proof  of  the 
defendant's  knowledge  of  the  insolvency,  and  of  the  notice  to  him  of  non- 
payment of  the  check. 

But  held,  ftirther,  that  the  delivery  of  the  check  was  not  necessarily  pay- 
ment of  the  account,  and  the  plaintiff  was  entitled  to  recover  upon  the 
original  indebtedness ;  and  that  if  the  defendant  relied  upon  the  check  to 
defeat  a  recovery,  the  onus  was  on  him  to  show,  that  through  kuhes  of 
the  plamUff  in  respect  thereof;  ix^uiy  or  loss  had  resulted. 

SenMe,  that  where  an  action  against  the  drawer  is  upon  the  check,  the 
plabitiff  must  excuse  a  non-presentment  or  demand  of  payment  by  show- 
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ing  that  no  loss  or  injury  has  resulted  therefrom ;  but  where  the  action  is 
on  the  pre-existing  debt,  the  defendant,  to  prove  payment  by  check,  must 
not  only  show  its  delivety  and  acceptance,  but  also  Uiat  through  the  omis- 
sion of  the  plaintiff  to  make  presentment  or  other  laches^  oss  or  injury 
has  accrued. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  against 
him  for  costs. 

It  appeared  that  on  the  4th  day  of  May,  1868,  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of  $50.19  for 
freight ;  and  to  the  United  States  Express  Company,  $7.85 
for  transportation  of  express  matter.  On  that  day  one  Rogers, 
the  agent  of  the  two  companies,  presented  both  claims  to 
defendant  and  requested  payment  thereof. 

The  defendant,  in  payment  of  the  demands,  gave  the  agent 
a  check  on  the  H.  J.  Messenger's  bank  in  Cortland  for  tlie 
two  amounts.  On  receiving  the  check,  the  agent  receipted 
the  accounts  in  full.  liogers  had  been  accustomed  to  take 
similar  checks  in  payment  of  similar  bills,  for  some  time. 
The  defendant  proposed  to  pay  the  claim  in  currency  ;  but  the 
agent  preferred  the  payment  should  be  by  check.  Tlie  check 
was  given  about  half  past  two  o'clock  p.  m.,  and  twenty-five 
rods  from  the  bank,  on  the  same  side  of  the  street  therewith  in 
Cortland  village.  The  bank  remained  open  and  paying 
obligations  until  four  p.  m.  that  day,  and  opened  at  nine  and 
remained  open  one  hour  the  next  day,  when  it  was  finally 
closed  and  suspended  payment. 

Eogers  went  past  the  bank  on  the  afternoon  he  took  the 
check.  The  H.  J.  Messenger  Bank  was  an  individual  bank 
and  owned  by  H.  J.  Messenger  alone.  Messenger,  at  the  time 
of  closing  his  bank  on  May  5th,  was  in  Cortland  village,  and 
resided  on  the  same  street  on  which  his  bank  was  located,  and 
he  remained  in  Cortland  for  twenty  days  after  said  check  was 
made,  and  was  a  portion  of  the  time  in  the  bank,  all  of  which 
facts  were  known  to  Rogers  at  the  time.  On  the  evening  of 
the  5th  of  May,  Messenger  made  a  general  assignment  for 
the  benefit  of  creditors,  and  on  the  20th  of  the  same  month 
was  declared  a  bankrupt. 
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At  the  time  of  dosin/B;  his  bank,  Messenger  had  assets  to 
the  amount  of  $200,000,  and  his  liabilities  amounted  to 
$500,000.  At  the  time  of  giving  the  check,  the  defendant 
had  sufficient  funds  in  said  bank  to  pay  that,  and  all  hid 
checks,  which  were  never  withdrawn  by  him.  The  check 
was  not  presented  for  payment  prior  to  the  time  when  the 
bank  closed,  and  it  would  have  been  paid  if  so  presented. 
Nor  had  it  since  been  presented  and  payment  demanded 
either  at  the  bank  or  of  Messenger  himself,  or  of  any 
other  person,  and  remained  unpaid.  Before  the  commence- 
ment of  this  action,  Kogers  paid  the  express  company  the 
amount  of  the  bill  and  assigned  to  the  plaintiff  all  his  interest 
in  the  check.  The  defendant  had  no  notice  that  the  check 
had  not  been  paid  until  two  weeks  after  it  was  given.  The 
complaint  contained  one  count  upon  the  check,  and  a  count 
upon  the  original  agreement.  The  check  was  tendered  on  the 
trial  and  refused. 

The  cause  was  tried  before  a  referee  who  found  in  favor  of 
the  defendant,  and  as  a  conclusion  of  law,  that  the  plaintiff 
was  not  entitled  to  recover.  Judgment  was  entered  in  favor 
of  the  defendant  for  costs,  and  the  plaintiff  appealed. 

A.  J.  Northrup^  for  the  appellant. 

A.  P.  Smithy  for  the  respondent. 

Present — ^Millek  P.  J.,  Pakkbr  and  Potteb,  JJ. 

By  the  Court — ^Milleb,  P.  J.  I  think  that  the  plaintiff 
was  not  guilty  of  lachesy  in  not  presenting  the  check  of  the 
defendant  to  the  bank  before  it  was  closed,  on  the  morning 
of  the  day  following  its  delivery.  The  authorities  are  abun- 
dant that  the  holder  of  a  check  has  the  day  after  it  is  deliv- 
ered in  which  to  make  a  presentment  for  payment.  {Kdty 
v.  The  Second  National  Bcmk  of  Erie^  52  Barb.,  328 ;  John- 
eon  V.  Bank  of  North  America^  5  Bobt.,  592 ;  Hadeton  v. 
CdOnim,  1  Robt.,  345 ;  2  Abb.  Pr.  R.,  N.  S.,  199 ;  Mcr- 
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chants^  Bank  v.  Spicer,  6  Wend.,  448 ;  Mohawk  BanJc  v. 
Brodericky  10  Wend.,  304,  308 ;  13  Wend.,  133 ;  Ed.  on 
Bills,  396,  399 ;  3  Kent,  165 ;  Story  on  Promifisory  Notes,  § 
493,  note  1.)  But  whetfater  the  failure  to  make  a  presentment 
and  demand,  and  to  give  notice  of  non-payment,  exonerates 
the  drawer  when  the  bank  is  insolvent,  is  a  question  of  some 
difficulty.  The  riile  is  settled  that  in  case  of  a  check,  the 
drawer  is  to  be  treated  the  same  as  a  principal  debtor,  and 
he  is  not  discharged  by  any  laches  of  the  holder  in  not  mak* 
ing  due  presentment  thereof,  or  in  not  giving  him  notice  of 
dishonor,  unless  he  has  suffered  some  loss  or  injury  thereby, 
and  then  only  pro  tanto.  (Story  on  Promissory  Notes,  § 
492 ;  Ed.  on  Prom.  Notes,  398 ;  Ch.  on  Bills,  423 ;  Harbeoh 
V.  Crafty  4  Duer,  129.)  It  must,  however,  be  made  to 
appear  that  no  damage  or  injury  was  caused  in  consequence 
of  tlie  omission.  (Cofmnerctal  Bank  of  Albany  v.  HugheSy 
17  Wend.,  94;  LitOe  v.  The  Phcenix  Bank,  2  Hill,  425; 
Murray  v.  Judah^  6  Cow.,  490.) 

As  the  defendant  was  not  discharged  by  the  &ilure  to  pre- 
sent the  check  to  the  bank  before  it  stopped  payment,  it  is 
difficult  to  see  how  a  neglect  afterward  to  make  a  present- 
ment to  and  demand  of  a  confessedly  insolvent  party  could 
occasion  any  loss  or  injury  to  the  drawer.  It  would  not  pre- 
vent a  recovery  of  the  bank,  by  the  defendants,  of  the  amount 
in  their  possession,  which  they  had  neglected  to  pay,  and  for 
which  no  demand  had  been  made,  and  hence  how  could  the 
defendant  be  damnified?  In  Commercial  Bank  of  AJJbavy 
V.  Hicglies  before  cited,  which  was  an  action  against  the 
indorser  of  a  bill  of  exchange,  it  was  held  that  damages  will 
be  presumed  from  the  omission  to  present  the  bill  for  pay- 
ment and  to  give  notice  of  non-payment  until  all  possibility 
of  injury  from  the  laches  of  the  holder  is  removed  by  proof. 
In  Mechanics^  Ba/nk  of  New  York  v.  Oriswold  (7  Wend., 
165),  which  was  an  action  against  an  indorser ^  it  was  said 
that  mere  insolvency  of  the  maker  was  not  a  sufficient  excuse 
for  want  of  demand  and  notice,  and  it  was  a  reason  why  the 
indorser  should  have  immediate  notice.    These  remarks  may 
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well  apply  to  an  indorser  of  a  bill  of  exchange,  who  is 
not  oixlinarily  liable,  unless  a  demand  is  made  and  notice 
^ven.  But  can  it  be  said  that  they  are  appropriate  to  the 
maker  of  a  check,  who  is  primarily  liable,  where  it  is  entirely 
clear  that  it  cannot  be  collected  of  the  drawee,  and  where  the 
latter  has  become  insolvent  and  ceased  to  pay  checks  ?  Even 
if  damages  are  to  be  presumed,  I  am  inclined  to  think  that 
the  presumption  is  rebutted  by  proof  that  the  bank  was 
utterly  and  hopelessly  insolvent  to  a  large  amount  to  the 
knowledge  of  the  maker,  and  that  the  maker  had  notice  that 
the  check  was  not  paid  soon  after  it  was  given,  and  could  not, 
under  the  circumstances,  have  sustained  any  loss  by  want  of 
a  presentment  and  demand  of  payment.  The  question  is  not, 
however,  free  from  embarrassment,  and,  as  in  my  opinion, 
this  case  must  be  determined  upon  another  ground,  it  is 
unimportant  to  decide  the  point  now. 

I  think  that  the  delivery  of  the  check  in  question  was 
not  a  payment  of  the  defendant's  demand,  and  that  the  plain- 
tiff is  entitled  to  recover  upon  the  original  indebtedness.  It 
has  been  held  in  numerous  cases  in  this  State,  that  the  giving 
of  a  check  for  a  debt  is  not  a  payment,  unless  by  express 
agreement.  {Johnson  v.  Bank  of  North  America^  5  Eobt., 
554,  590 ;  Turner  v.  Bank  of  Fox  Lake,  3  Keyes,  425 ;  HiU 
V.  Beebe,  13  N.  Y.,  556 ;  Bradford  v.  Fox,  38  N.  Y.,  289.) 
The  last  case  cited,  was  an  action  on  an  account  for  goods 
sold,  for  which  a  check  had  been  forwarded  to  the  plainti£F^ 
which  was  dishonored,  and  to  recover  the  amount  of  which 
an  action  was  brought.  It  was  held,  that  the  delivery  of  a 
check  does  not  operate  as  a  payment  of  a  previous  debt,  and 
a  receipt  given  upon  the  delivery  of  a  check  acknowledging 
the  receipt  of  money,  adds  nothing  to  the  effect  of  such 
delivery,  and  is  the  subject  of  parol  proof  as  to  its  real  import. 
It  was  also  decided,  that  in  an  action  for  the  collection  of  a 
pre-existing  debt,  the  ontLS  of  proving  payment  was  on  the 
defendant ;  and  to  effect  this,  proof  of  the  delivery  to,  and 
receipt  of  the  check  by  the  plaintiff  not  being  sufficient,  the 
defendant  was  bound  to  go  further,  and  show  that  by  the 
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laches  of  the  plaintiff  a  loss  had  beeu  incurred  to  be  borne 
by  some  one ;  and  when  this  appeared,  that  the  law  would 
cast  the  loss  upon  the  plaintiff,  and  would  work  out  such  a 
result  by  making  the  check  operate  as  a  payment  of  the  debt. 
In  the  ease  at  bar,  there  was  no  laches  of  the  plaintiff,  in 
omitting  to  present  the  check  originally  ;  if  there  was  after 
the  bank  fiiiled,  and  before  the  action  was  brought  in  neglect- 
ing to  demand  payment,  and  to  give  notice  of  the  failure  of 
the  bank,  loss  or  injury  is  not  to  be  presumed  from  such 
omission  to  the  defendant,  but  he  is  bound  to  establish  it. 
This  he  has  failed  to  do,  and,  within  the  principle  of  the  case 
last  cited,  which  is  directly  in  point,  the  plaintiff  was  entitled 
to  a  judgment  for  his  demand. 

I  am  inclined  to  think  that  Bogers  was  not  authorized  to 
anake  an  assignment  of  the  demand  due  the  express  com- 
pany ;  and  for  this  amount  the  plaintiff  cannot  recover  in  this 
action. 

As  the  plaintiff  was  entitled  to  judgment  for  the  amount 
of  a  portion  of  the  claim,  the  report  of  the  referee  must  be 
set  aside,  the  judgment  entered  thereon  reversed,  and  a  new 
trial  granted  with  costs  to  abide  the  event. 

Judgment  reversed. 


KicHARD  A.  Elmbk,  Jjb.,  Sespondent,  v.  Lucas  Oakletj 
Edwabd  £.  Clapp  and  Mobbts  B^NNrrr,  Appellants. 

(Qenbral  Term,  Tman  Department,  June,  1870.) 

^oney  taken  in  excess  of  lawful  interest,  without  tbe  lender^s  knowleclge, 
by  his  agent  to  make  the  loan,  will  not  render  the  security  given  there- 
for usurious,  unless  taken  by  some  authority  fh>m  the  lender  in  that 
respect 

The  borrower  does  not  raise  a  presumption  that  the  lender's  agent  had 
authority  to  take  usury  by  showing  that  he  paid  the  agent  a  bonus  for 
the  loan. 
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Appeal  from  a  judgment  on  a  decision  of  the  court  with- 
out a  jury. 

The  action  was  brought  to  foreclose  a  mortgage  made  by 
the  appellants,  Oakley  and  Clapp,  to  John  F.  McCain  and 
Charles  T.  McCain,  and  assigned  by  the  mortgagees  to  the 
respondent.  The  mortgage  was  given  to  secure  the  payment 
of  a  bond  for  $2,500  and  interest,  made  by  said  Oakley  and 
Clapp,  as  principals,  and  die  other  appellant,  Morris  Bennitt, 
as  surety.    The  defence  set  up  was  usury. 

Tlie  cause  was  tried  before  Mr.  Justice  Boardman,  without  a 
jury,  at  the  Chemung  Special  Term,  in  April,  1869. 

The  transaction  out  of  which  the  bond  and  mortgage  arose, 
was  this :  Oakley  &  Clapp,  partners  in  business,  wished  to 
borrow  |2,500 ;  for  this  purpose,  on  April  8th,  1866,  they 
applied  to  Smith  &  Ilall,  who  were  partners  in  business  as 
bankers  and  brokers,  and  offered  security  by  mortgage,  and 
I^nnitt's  name  upon  their  bond.  Smith  &  Hall  agreed  to 
procure  tliem  the  desired  loan  for  a  commission  or  brokerage 
of  ten  per  cent,  and  Oakley  &  Clapp  agreed  to  pay  this  broker- 
age ;  and  in  anticipation  of  theloanSmitli  &  Hall  discounted 
the  defendants'  note  for  $1,000  for  ten  days.  The  completion 
of  the  business  was  delayed  until  April  27th,  and  in  the 
intermediate  time  the  defendants  drew  their  checks  on  Smith 
&  Hall  to  the  amount  of  $600 ;  Smith  &  Hall  applied  to 
Richard  Elmer,  Sr.,  of  Waverly,  father  of  the  respondent,  to 
assist  them  in  procuring  the  loan ;  and  Elmer  applied  for  the 
same  purpose  to  John  E.  Howell,  of  Goshen  N.  Y.  Howell 
procured  the  money  for  this  loan  from  the  McCains,  and  sent 
it  to  Elmer;  Elmer  sent  it  to  Smith  &  Hall,  in  the  form  of 
a  draft  of  the  First  National  Bank  of  "Waverly,  upon  a  New 
York  city  bank,  for  $2,500,  payable  to  the  order  of  Clapp  & 
Oakley;  Smith  &  Hall  delivered  this  draft  to  Oakley  & 
Clapp,  and  received  from  them  at  the  same  time  the  bond  and 
mortgage  in  suit.  As  soon  as  Smith  &  Hall  learned  who 
were  the  parties  who  would  loan  the  money,  Smith  handed 
to  Claj^,  at  Elmira,  for  execution,  the  bond  and  mortgage  in 
suit ;  Clapp  took  them  to  Horsebeads  and  th^e  had  th^n 
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executed  and  acknowledged,  and  shortly  thereafter  brought 
them  back  to  Smith  &  Hall,  delivered  them,  and  received  the 
draft  above  described.  Clapp  indorsed  the  draft  with  the 
name  of  the  payees,  and  deposited  it  with  Smith  &  Hall,  to 
the  credit  of  himself  and  partner ;  at  the  same  time  he  drew 
a  check  on  Smith  &  Hall  for  $250,  and  delivered  it  to  them, 
according  to  previous  agreement.  Before  Clapp  delivered 
the  bond  and  mortgage  and  received  the  draft,  he  objected 
to  paying  the  ten  per  cent  brokerage,  and  Smith  told  him  he 
need  not  complete  the  loan  if  he  did  not  wish  to  do  so,  and  in 
that  case  he  would  charge  him  nothing  for  what  he  had  done 
and  would  return  the  money.  Clapp  insisted  upon  comple- 
ting the  loan,  upon  the  terms  stated. 

Smith  &  Hall  sent  to  Bichard  Elmer,  Sr.,  his  charges  for 
obtaining  the  money.  There  was  testimony  to  show  that  the 
McCains  did  not  authorize  Howell  to  charge  the  borrowers 
of  their  money  any  sum  for  investing  it ;  they  did  not  know 
that  any  one  by  or  through  whom  it  was  invested,  received 
or  charged  the  borrowers  any  sum  for  investing  it ;  nor  did 
they  know  that  Smith  &  Hall  received  of  Oakley  &  Clapp, 
or  charged  them  any  snin  for  procuring  the  loan  for  them,  or 
on  account  of  said  loan.  The  McCains  had  no  communica- 
tion with  Elmer,  Sr.,  or  with  Smith  &  Hall,  in  relation  to  the 
loan,  and  did  not  know  them. 

Smith  &  Hall  also  executed  a  guaranty  upon  the  bond, 
because  Elmer,  Sr.  required  it,  before  he  would  allow  the 
money  to  be  loaned  upon  the  security  offered. 

Judgment  of  foreclosure  was  directed  and  entered,  and  the 
defendants,  Oakley,  Clapp  and  Bennitt,  appealed  to  the 
General  Term. 

TT.  Z*  Daile^y  for  the  appellant. 

e/1  jR.  Wardy  for  the  respondent. 

By  the  Court — ^Millbb,  P.  J.  The  judge  upon  the  trial 
of  this  action  decided  this  case  upon  the  authority  of  Ckmdit 
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V.  Baldwin  (21  N.  Y.,  219)  and  BeU  v.  Day  (32  id.,  165). 
In  CandU  v.  Baldwin  it  was  held  that  where  an  agent 
intnifited  with  money  to  invest  at  legal  interest,  exacted  a 
bonus  for  himself  as  the  condition  of  making  the  loan  with- 
out the  knowledge  or  authority  of  the  principal,  that  it  did 
not  constitute  usury  in  the  principal  nor  affect  the  security  in 
his  hands.  In  BeU  v.  Day  the  same  principal  was  affirmed 
upon  the  authority  of  Condit  v.  Baldwin*  I  find  myself 
unable  to  discover  any  distinction  in  principle  between  the 
cases  cited  and  the  one  at  bar.  Although  they  are  all  simi- 
lar in  many  of  their  leading  features,  the  case  before  us  is,  if 
anything  marked  by  stronger  characteristics  against  the  bor- 
rowers than  either  of  the  cases  cited.  In  both  of  the  cases 
cited,  the  contract  for  the  loan  was  made  with  the  agent  of  the 
lender  while  here,  Smith  &  Hall  were  expressly  employed 
by  the  borrowers  as  their  agents  to  procure  the  loan,  and 
another  person  (Howell)  acted  as  the  agent  of  the  McCains, 
the  lenders,  who  received  no  portion  of  the  premium,  and 
were  not  aware  that  any  was  received  by  any  other  party. 

It  does  not,  in  my  opinion,  alter  the  aspect  of  the  case 
because  a  portion  of  the  money  was  advanced  by  Smith  and 
Hall,  or  because  another  party  became  the  owner  of  the 
security,  and  Smith  &  Hall,  who  procured  the  money  for 
the  borrowers,  offered  to  extend  the  time  another  year  upon 
the  payment  of  ten  per  cent  additional  for  the  use  of  the 
money.  These  were  facts  to  be  considered  upon  the  question 
whether  there  was  an  unlawful  and  corrupt  agreement  upon 
the  part  of  the  lenders  to  take  illegal  interest,  and  were  pro- 
perly addressed  to  the  consideration  of  the  court  upon  the 
trial.  The  same  remarks  are  applicable  to  other  facts,  which 
tended  to  establish  a  usurious  contract.  A  finding  of  the 
judge,  to  tlie  effect  that  the  McCains,  or  Howell,  their  agent, 
instructed  Elmer  to  make  the  loan  at  a  legal  rate  of  interest, 
was  not,  in  my  opinion,  essential  to  uphold  the  judgment  or 
to  bring  the  case  within  the  meaning  or  spirit  of  Condit  v. 
Baldtoinj  as  is  claimed  by  the  counsel  for  the  defendant.  As 
no  instructions  to  the  contrary  are  shown,  I  think  that  it 
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must  be  presumed  that  Howell,  their  agent,  had  no  authority 
to  make  a  usurious  loan.  Usury  must  be  made  out  by  proof, 
and  as  tlie  findings  of  the  court  establish  that  the  lenders  gave 
no  authority  to  their  agents  to  take  unlawful  interest,  it 
would  appear  to  be  unnecessary  to  find  that  contrary  instruc- 
tions were  given. 

Nor  do  I  see  any  necessity  for  a  finding  by  the  court  that 
the  defendants  had  knowledge  that  Smith  &  Hall  were  to 
act  as  the  agents  of  the  McCains,  and  that  in  the  reservation 
of  the  ten  per  cent  they  were  bargaining  on  their  own 
account  exclusively.  The  judge  found  that  the  agreement 
for  the  loan  was  made  between  Oakley  &  Clapp  and  Smith  & 
Hall,  the  latter  agreeing  to  procure  the  money  for  the  sum 
of  $250;  that  the  money  was  procured  of  the  McCains 
through  the  exertions  of  Smith  &  Hall ;  that  the  McCains 
received  no  part  of  the  $250,  nor  was  the  same  exacted  with 
their  knowledge  or  authority,  nor  had  the  McCains  any 
knowledge  that  such  sum,  or  any  sum,  was  to  be  charged  by 
Smith  &  Hall,  or  any  other  person,  for  making  such  loan,  or 
to  be  deducted  from  the  amount  loaned  and  advanced.  These 
findings  cover  the  whole  grounds  of  the  case,  and  render  any 
other  findings  unnecessary  to  sustain  the  conclusion  of  law. 
They  virtually  made  Smith  &  Hall  the  agents  of  Oakley  & 
Clapp  in  procuring  the  loan,  and  not  in  any  sense  the  agents 
of  the  McCains,  who  had  intrusted  their  money  to  Howell  to 
invest  for  them,  without  any  power  to  delegate  his  authority 
to  a  third  person.  The  general  rule,  therefore,  that  the  prin- 
cipal is  bound  by  the  acts  of  his  agent  while  acting  within 
the  scope  of  his  authority,  would  seem  to  have  no  application. 
In  order  to  make  out  a  case  of  usury,  it  was  necessary  to  find 
that  Smith  &  Hall  were  the  agents  of  the  McCains,  and  that 
as  such,  their  unlawful  acts  were  the  acts  of  the  McCains, 
although  wholly  unauthorized  by  the  latter  and  unknown 
to  them.  This  has  not  been  done,  and  in  any  view  which 
may  be  taken  of  the  case  I  think  it  is  clear  that  there  was  no 
error,  and  that  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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SusAir  H.  Hicks  v.  Cuarles  Stebbins,  Jb 
(Gbhkbal  Tbbh,  Fourth  Departicent,  Jims,  1870.) 

A  widow  is  not  entitled  to  dower  out  of  lands  he'.d  under  contract  of  pur- 
ciiase,  where  the  husbands  interest  has  been  aliened  during  coverture. 

Where  the  husband  held  a  contract  for  the  purchase  of  land  on  which  he 
paid  the  purchase  money  in  fhll,  and  obtained  a  conveyance  to  his  son, 
who,  conveyed  to  the  defendant  by  deed  absolute  in  form,  but  in  fact  upon 
trust  for  purposes  set  forth  in  the  husband's  will. — Held^  there  beiii^ 
nothing  to  impeach  the  bona  fides  of  the  trust,  that  the  widow  was  not 
entitled  to  dower. 

This  was  a  submission  upon  a  case  agreed,  without  action, 
and  was  submitted  upon  brie&  without  oral  argument,  by 

Jno.  A.  Van  Derlip^  for  the  plaintiff. 

Sedffioicky  Kennedy  db  Tracy ^  for  the  defendant. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — ^Mullin,  P.  J.  This  is  a  case  agreed  upon 
by  the  parties,  and  submitted  to  the  court  under  and  pursuant 
to  section  372,  of  the  Code  of  Procedure. 

The  facts  are  briefly  these :  The  plaintiff  was  married,  in  this 
State,  in  1844,  to  Bussel  F.  Hicks.  They  had  three  children, 
two  sons,  now  both  over  twenty-one  years  of  age,  and  a 
daughter  who  is  now  a  minor. 

In  1867,  the  plaintiff,  at  the  request  of  her  husband,  caused 
an  action  to  be  commenced  against  him  in  the  Court  of  Com- 
mon Pleas  of  St.  Joseph  county,  Indiana,  for  a  dissolution 
of  the  marriage  contract,  on  the  ground  that  he  had  abandoned 
lier  and  did  not  contribute  to  her  support.  A  notice  of  the 
pendency  of  the  action  was  published  in  conformity  to  the 
laws  of  Indiana  for  three  weeks,  and  this  was  the  only  service 
ever  made  or  notice  ever  given  to  the  husband  of  the  com- 
mencement of  said  action  ;  neither  the  plaintiff  nor  her  hus- 
band was  a  resident  of  Indiana  at  the  time  the  action  was 
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instituted.  In  accordance  with  the  laws  of  said  State,  the 
district  attorney  of  St.  Joseph  county  appeared  for  the  hus- 
band in  the  action  and  put  in  an  answer  to  the  plaintiff's 
petition.    A  decree  dissolving  the  marriage  was  entered. 

In  August,  1869,  said  Bussel  F.  Hicks,  died  in  this  State, 
tlie  holder  and  owner  of  a  conti*act  executed  by  C.  L.  Lincklaen 
for  the  sale  to  him  of  101  acres  of  land  lying  and  being  in 
Cicero,  Onondaga  county,  the  purchase-price  of  which  land 
said  Hicks  had  paid  in  full. 

Said  Hicks  had  purchased  and  taken  a  contract  from  one 
Somers  for  two  pieces  of  land  lying  in  the  town  of  Hastings, 
Oswego  county,  containing  together  seventy-five  acres  of  land. 
He  had  fully  paid  the  purchase-price,  and  by  his  direction 
Somers  conveyed  said  land  to  John  F.  Hicks,  one  of  his 
(Ilicks)  sons,  and  John  F.  pursuant  to  an  arrangement  with 
his  father,  conveyed  said  pieces  of  land  to  the  defendant  by 
a  deed  absolute  on  its  face,  but  in  fact  to  be  held  subject  to 
certain  trusts  under  the  will  of  said  Eussel  F.  Hicks.  By 
that  will  said  Hicks  devised  to  the  defendant  all  the  remainder 
of  his  estate  not  in  and  by  said  will  specifically  devised  to 
others  in  trust  to  apply  the  interest  to  the  support  of  his  father 
during  his  life,  and  upon  his  death  a  part  to  be  given  to  tho 
Oneida  Conference  Seminary,  and  the  balance  in  equal  parts 
to  his  two  sons. 

The  plaintiff  claims  dower  in  the  two  parcels  of  land  con- 
veyed by  John  F.  Hicks  to  the  defendant,  and  the  defendant 
refuses  to  admit  her  claim.  And  the  question  to  be  decided 
is,  whether  the  plaintiff  is  entitled  to  dower  in  those  pieces 
of  land. 

The  defendant's  counsel  makes  no  objection  to  the  claim 
of  the  plaintiff  founded  on  the  invalidity  of  the  proceedings 
in  obtaining  the  divorce ;  nor  does  he  insist  that  she  is  estop- 
ped from  claiming  dower  by  reason  of  such  divorce ;  his 
whole  ground  of  refusal  to  recognize  her  claim  for  dower  is. 
that  the  testator  had  not  at  his  death  any  interest  in  the  two 
parcels  of  land  in  question,  and  hence  the  plaintiff  is  not 
entitled  to  dower  tiierein. 
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By  the  Revised  Statutes  (3d  vol.,  5th  ed.,  p.  31,  §  1),  a  widow 
is  entitled,  as  dower,  to  one-third  part  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage.  The  interest  which  the  purchaser 
of  land  acquires  by  his  contract  is  an  equitable  interest  only, 
and  not  being  a  legal  estate  in  the  land,  the  widow  of  such  pur- 
chaser was  not  at  common  law  entitled  to  dower  in  such  lands. 

The  Revised  Statutes  (3d  vol.,  5th  ed.,  p.  656,  §  80)  have 
extended  the  right  to  dower:  1st.  To  lands  purchased  by 
the  husband  at  sale  on  execution,  when  the  husband  dies 
before  the  expiration  of  the  time  for  redemption,  and  the 
lands  are  subsequently  conveyed  to  the  executors  or  adminis- 
trators of  the  deceased  husband.  2d.  To  lands  held  by  the 
husband  at  the  time  of  his  death,  by  contract  of  purchase. 
(3  R.  S.,  6th  ed.,  p.  199,  §  78 ;  same  page  200,  §  84.)  It 
was  held  by  the  courts,  both  of  law  and  equity,  in  this 
State  before  the  Revised  Statutes,  that  the  widow  of  a  mort- 
gagor was  entitled  to  dower  in  the  surplus  moneys  after  pay- 
ing the  mortgage  debt,  etc.,  arising  from  the  sale  of  the 
equity  of  redemption  on  a  mortgage  which  she  had  executed 
jointly  with  her  husband,  and  in  the  surplus  arising  from  the 
sale  of  the  equity  of  redemption  on  mortgage  given  by  the 
husband  before  the  marriage.  The  chancellor  in  Hawley  v. 
Jame%  (6  Paige,  318,  453),  holds  that  a  widow  is  dowable 
only  of  lands  held  by  the  husband  by.  contract  at  the  time 
of  his  death,  and,  if  he  aliens  it  in  his  lifetime,  she  will  not 
be  entitled  to  dower  therein  as  against  the  grantee.  In  a 
clause  preceding  the  one  quoted,  the  chancellor  says :  The 
legislature  had  in  the  recent  revision  of  the  laws,  adopted 
the  principle  of  permitting  a  widow  to  receive  equitable 
dower  in  the  descendible  equitable  interest  of  the  husband  in 
real  estate  which  belonged  to  him  a4  the  time  of  his  death.  If 
the  views  of  the  chancellor  are  correct,  then  a  widow  is 
only  entitled  to  dower  in  land  held  by  the  husband  by  con- 
tract at  the  time  of  his  death.  But  she  was  dowable  of  land 
in  which  the  husband  at  any  time  after  marriage  was  seized 
of  an  estate  of  inheritance. 
Lansing — ^Vol.  in.         6 
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I  am  unable  to  find  any  provision  of  the  Revised  Statutes, 
that  prescribes  or  recognizes  any  such  distinction  as  is  taken 
by  the  chancellor.  All  that  is  said  in  the  statutes  as  to  dower 
in  land  held  by  contract,  is  found  in  the  sections  cited  supra^ 
from  pages  199  and  200  of  8d  vol.  of  the  Revised  Statutes. 
By  section  78  it  is  provided  that  a  contract  held  by  a  deceased 
person,  at  the  time  of  his  death,  for  the  purchase  of  land,  may 
be  sold  on  the  application  of  his  personal  representatives  or 
creditors,  in  the  same  cases  and  in  the  same  manner  as  if  he 
had  died,  seized  of  the  said  land.  By  section  84  it  is  provided 
that  the  moneys  arising  from  the  sale  shall  be  paid  into  court, 
and  shall  be  applied  in  payment  of  expenses,  etc.,  of  the  sale, 
and  in  satisfying  any  daim  for  dower,  etc.  If  this  provision 
means,  as  it  probably  does,  the  dower  of  the  widow  of  the 
vendee,  it  is  at  most  a  recognition  of  the  right,  bnt  does 
not  confer  it.  The  right  referred  to  is  the  right  to  dower  in 
the  proceeds  of  lands  sold  in  order  to  pay  tiie  debts  of  the 
deceased  vendee.  If  it  is  to  be  held  to  extend  the  right 
beyond  the  case  provided  for  in  the  sections  referred  to,  and 
others  in  relation  to  the  same  snbject-matter,  it  follows  that 
these  sections  give  or  recognize  the  right  to  dower  in  lands 
which  the  deceased  held  by  contract  as  purchaser,  without 
regard  to  the  time  of  the  death  of  the  husband,  or  whether 
he  had  or  had  not  parted  with  the  contract  before  his  decease. 

As  long  ago  as  the  case  of  Champion  v.  Brown  (6  John  C. 
B.,  398),  it  w:a8  held  that  a  contract  for  the  purchase  of  lands 
descended  in  eqnity  to  the  heirs  of  the  purchaser  as  real 
estate.  It  has  also  been  held  that  the  purchaser  who  has 
paid  the  purchase-money  is  to  be  deemed  the  owner  of  the 
land,  the  vendor  holding  the  legal  title  in  trust  for  his  benefit. 
A  purchaser  who  has  paid  for  the  land  bought,  has  an 
estate  or  interest  in  it ;  it  is  inlieritable  and,  under  one  statute 
relating  to  dower,  his  widow  is  entitled  to  dower  in  such  lands, 
as  upon  the  concnrrence  of  these  cii*cnmstances  the  statute 
declares  her  entitled. 

When  the  legislature  gave  dower  in  eqnitable  estates 
or  interests  in  land,  it  placed  them  upon  the  same  footing  as 
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legal  estatea ;  and  if  so,  then  the  widow  is  entitled  to  be 
endowed  of  all  snch  lands  of  which  the  hosband  was  seized 
during  the  coverture.  Lord  Mansfield,  in  Bwrgeu  v.  White 
(1  Black.  R.,  155,  161),  says :  « The  former,  when  it  is 
adjudged,  is  the  only  difference  between  trusts  and  legal 
estates.  Trusts  are  considered  as  between  cestui  que  trust 
and  trustee,  and  all  claiming  by,  through  or  under  theni, 
or  in  consequence  of  their  estates  as  the  ownership,  and  as 
legal  estates,  whatever  would  be  the  rule  of  law  if  it  was  a 
legal  estate  is  applied  in  equity  to  a  trust  estate."  Lord 
Thurlow  said,  that  in  many  acts  of  parliament  an  equitable 
estate  was  considered  the  same  as  if  it  was  a  legal  estate ; 
that  the  words, "  seized  in  law  or  in  equity,"  in  the  qualifica- 
tion act,  showed  that  the  word  seized  was  applied  to  both, 
and  that  the  word  seizin  extended  to  being  seized  in 
equity. 

If  there  is  any  case  to  which  the  principles  above  advanced 
should  apply,  it  is  to  the  case  of  dower  under  our  statutes. 
The  only  formidable  obstacle  in  the  way  of  giving  a  widow 
dower  in  lands  which  the  husband  may  have  held  by  contract 
at  any  time  during  the  marriage  is  the  embarrassment  it  would 
create  in  the  transfer  of  contracts  of  purchase ;  they  seem  to 
be  treated  as  chattels,  and  to  pass  from  hand  to  hand  with  the 
same  freedom,  and  yet  they  are  treated  by  the  legislature  for 
nearly  all  purposes  as  conveyances  of  an  estate  in  land.  The 
same  considerations  might  be  urged  against  giving  dower 
in  lands  conveyed  by  the  husband  during  his  life.  Tet  the. 
diflBculty  of  ascertaining  whether  the  purchaser  had  a  wife, 
or  the  embarrassment  it  throws  in  the  way  of  transfers 
of  title,  have  never  been  deemed  of  sufficient  magnitude  to 
render  necessary  change  of  the  law  which  gives  dower  to  the 
widow  on  all  lands  of  which  the  husband  was  seized  of  au 
^tate  of  inheritance  at  any  time  during  the  marriage. 

But  as  it  is  probable  that  a  great  many  estates  have  been 
settled  upon  the  views  of  the  law  taken  by  the  chancellor,  it 
would  be  productive  of  great  mischief  to  abandon  the  con- 
struction he  has  given  to  the  statutes  regulating  and  defining 
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the  right  of  dower.  For  this  reason^  and  for  this  only,  I  aiii 
constrained  to  hold  that  the  plaintiif  is  not  entitled  to  dower 
in  the  two  pieces  of  land  lying  in  Oswego  connty. 

If  it  was  intended  to  insist  that  the  conveyance  to  defend- 
ant was  such  as  did  not  divest  the  husband  of  his  equitable 
interest  in  the  land^  and  that  it  still  remained  his  property,  so 
that  he  was  in  equity  the  owner  at  the  time  of  death,  so  as  to 
entitle  the  plaintiff  to  dower  therein,  there  should  have  been 
some  statement  of  fact  tending  to  show  that  the  conveyance 
to  the  son,  and  by  the  son  to  defendant,  were  colorable  merely. 
These  conveyances  are  on  their  face  absolute,  and  must  be  so 
treated  until  something  is  shown  tending  to  prove  that  they 
are  not  what  they  purport  to  be.  The  court  can  only  pass  on 
the  £ficts  stated  in  the  submission,  and  can  draw  from  them 
such  conclusions  as  are  naturally  and  reasonably  deducible 
therefrom.  There  are  no  facts  stated  which  would  justify  the 
inference  which  must  be  drawn  to  entitle  the  plaintiff  to 
dower. 

There  must  be  judgment  for  defendant 


JuLiEN  T.  Williams,  Appellant,  v.  The  Yillaoe  of  Don- 
kirk,  Respondent. 

(General  Term,  Fourth  Defartme2vt,  June,  1870.) 

It  is  proTided  by  the  charter  of  the  village  of  Dnnkiik,  that  ^  whenever 
the  board  of  trustees  may  deem  it  necessary  to  make  or  repair  any  side* 
walk  or  gutter  in  said  village,  they  shall  give  notice  thereof  to  each 
owner  in  front  of  whose  premises  such  sidewalk,  &c.,  are  required  to  be 
made  or  repaired,  requiring  each  of  such  owners  to  construct  or  repair, 
&c,  in  fh>nt  of  their  premises  respectively,  in  such  manner,  Ac^  as  said 
board  shall  direct,  to  be  specified  in  such  notice."  By  a  ftirther  pro- 
vision of  the  charter,  on  neglect  or  refhsal  of  any  owner  the  board  is 
authorized  to  cause  the  repairs  to  be  made,  and  assess  the  expense 
upon  lots  in  front  of  which  the  work  is  done ;  and  they  are  to  make 
an  assessment  roll,  writing  down  thereon  opposite  the  name  of  each 
owner  a  description  of  the  proper^,  and  cause  it  to  be  delivered 
with  their  warrant  for  collection  annexed,  to  the  village  collector,  who 
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in  case  of  lefbsal  to  pay,  is  to  leyy  and  collect  by  distress  and  sale  of  the 
delinquent's  goods.  The  trustees  directed  notice  to  repair  to  begiyen  to 
the  owners  of  premises  in  certain  contiguous  blocks,  two  of  which  were 
owned  and  occupied  by  the  plaintiff;  the  plaintiff  had  notice  to 
repair,  only  in  reference  to  a  part  of  the  premises  designated  which  he 
did  not  own,  and  neglected  to  make  any  repairs;  he  was  assessed 
upon  the  roll  for  the  same  property  with  respect  to  which  he  had  been 
notified,  and  a  levy  under  the  trustees'  warrant  was  made  upon  his  goods, 
which  were  sold.  In  an  action  against  the  village  to  recover  for  the 
property, — Bdd^  that  the  trustees  acted  without  Jurisdiction  in  issuing 
the  warrant  against  the  plaintiff's  property,  and  that  the  defendant  was 
therefore  liable. 

And  it  seems,  the  wairant  being  regular  on  its  fiice,  that  no  action  lay 
against  the  collector  for  his  proceedings  under  it 

It  seems  also,  that  if  the  plaintiff  had  been  charged  with  notice  to  repair 
respecting  his  own  property,  the  sale  would  have  been  lawAil  notwith- 
standing the  misdescription  upon  the  rolL  And  that  such  misdescrip- 
tion did  not  affect  the  validity  of  the  tax,  but  was  important  only  with 
reference  to  sale  of  the  land  itself 

Held,  further,  that  in  the  absence  of  proof  as  to  what  property  the  notice 
given  the  plaintiff  applied  to,  the  presumption  was,  that  the  notice  was 
given  with  respect  to  the  same  property  set  down  to  him  upon  the  rolL 

The  village  is  liable  for  damage  resulting  from  the  act  of  its  trustees  in  a 
bona  fide  attempt  to  discharge  a  duty  permitted  to  the  corporation  by  its 
charter  and  affecting  the  municipality,  where  the  act  is  rendered  void  by 
fikilure  of  the  trustees  to  perform  it  in  the  manner  prescribed  by  law. 

It  seems  that  the  corporation  is  not  liable  for  the  wrongful  acts  of  officers 
not  elected  or  appointed  by  itself,  or  by  any  authority  over  which  it  has 
control,  but  whom  it  is  required  by  law  to  employ  in  carrying  into  effect 
the  powers  conferred  upon  it. 

And  that  the  rule  of  liability  of  the  corporation  for  the  acts  of  its  officers 
is  the  same  as  that  of  an  individual  for  those  of  his  agent 

This  case  came  before  the  court  on  a  case  made,  and 
exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term. 

Tlie  action  was  brought  to  recover  the  value  of  the  plain- 
tiff's personal  property  seized  and  sold  by  the  collector  of  the 
village  of  Dunkirk  under  a  warrant  of  the  trustees  of  that 
village,  annexed  to  an  assessment  roll  upon  which  various 
residents  of  the  village,  and  among  them  the  plaintiff,  were 
assessed  for  repairs  made  to  sidewalks,  and  directing  the  col* 
lector  tc  collect  the  assessments  therein  stated. 
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It  appeared  that  the  trustees  of  the  vilhure  liad  directed 
notices  to  repair  the  sidewalks  in  front  ^rtain  premises 
covering  blocks  No.  473  and  433,  in  the  said  village,  owned 
and  occupied  by  the  plaintiff,  and  also  block  No.  517,  owned  by 
one  Clark,  and  that  the  plaintiff  had  neglected  to  repair,  and 
had  been  assessed,  as  is  stated  with  the  other  material  facts  in 
the  opinion  of  the  court. 

Mv/rray  <&  Pattmn^  for  the  appellant 

F.  8.  Edwardsj  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — ^Mullin,  P.  J.  The  plaintiff,  in  June, 
1868,  was  a  resident  of  the  village  of  Dunkirk,  and  owned 
part  of  blocks  Nos.  473  and  433,  on  the  east  side  of  Center 
street,  in  said  village,  which  blocks  are  south  of  block  No. 
517,  and  also  south  of  East  Seventh  street,  which  runs  on  the 
soutli  side  of  lot  No.  617.    He  did  not  own  any  part  of  517. 

On  the  12th  June,  1868,  the  defendants  (trustees),  at  a 
meeting  l^ally  convened  and  held,  passed  a  resolution,  that 
the  street  commissioner  be  instructed  to  notify  the  parties  to 
repair  the  sidewalks  in  front  of  their  premises,  on  the  east 
side  of  Center  street,  from  Fourth  street  to  Crooked  brook. 

At  a  meeting  of  the  trustees,  held  in  August,  1868,  the 
width  of  the  walks  and  the  materials  with  which  they  were 
to  be  constructed,  were  prescribed.  No  notice  was  served  on 
the  plaintiff  to  construct  a  sidewalk  on  block  No.  517,  nor 
did  he  ever  refuse  to  build  a  walk  on  that  lot. 

Section  two  of  tide  eleven  of  the  charter  of  said  village  (Ses- 
sion Laws  of  1867,  chap.  479,  page  1198)  provides  tluit  when 
the  trustees  shall  deem  it  necessary  to  have  sidewalks  built  or 
repaired,  tliey  shall  give  notice  to  eadi  owner  iti  front  of 
whose  premises  such  sidewalk  is  to  be  built  or  repaired, 
requiiinghim  to  do  the  work  within  a  time,  and  in  a  manner 
to  be  orescribed  in  such  notice.    If  such  owner  fails  to  com- 
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ply  with  sach  notice,  the  trustees  are  to  do  the  work  and 
assess  the  expense  upon  the  lots  and  premises  respectively  in 
front  of  which  the  same  is  made.  They  are  also  to  ascertain 
the  amount  to  be  assessed  to  each  lot,  and  shall  cause  a  tax 
roll  to  be  made  of  the  same,  setting  opposite  the  name  of 
each  owner  a  brief  description  of  the  property,  and  in  the  last 
column  the  amount  assessed  to  each  owner,  and  to  cause  a 
warrant  to  be  annexed  to  the  roll,  and  such  roll  and  warrant 
to  be  delivered  to  the  collector. 

The  defendant  omitting  to  build  a  walk  on  block  517,  as 
the  trustees  understood  he  was  bound  to  do,  they  caused  the 
work  to  be  done  at  an  expense  of  $62.30,  and  an  assessment 
roll  was  made  out,  assessing  the  expense  of  the  work  on  the 
lots,  in  which  was  inserted  the  plaintiff's  name,  and  as  a 
description  of  the  lot,  the  words  '^  block  517,"  and  in  the  last 
column  "  162.30,"  the  expense  of  the  work.  To  this  roll  was 
annexed  a  warrant  for  the  collection  of  the  tax,  and  the  roll 
and  warrant  were  delivered  to  the  collector  of  said  village, 
who,  by  virtue  thereof,  seized  and  sold  a  mare  belonging  to 
the  plaintiff,  worth,  as  he  proved,  $200  and  upward,  for 
sixty-five  dollars,  and  delivered  her  to  tlie  purchaser.  For  • 
the  seizure  and  sale  of  the  mare  this  action  was  brought,  the 
plaintiff  claiming  that  as  he  did  not  own  block  517  or  any 
part  of  it,  he  was  not  legally  liable  to  be  assessed  for  making 
or  repairing  sidewalks  thereon.  On  the  proof  of  the  fore- 
going facts  and  others  not  material  to  the  question  before  us, 
the  court  nonsuited  the  plaiotifi^  on  the  ground  that  the  vil- 
lage was  not  liable  for  the  act  of  one  of  its  officers  done 
clearly  outside  of  his  jurisdiction. 

To  make  the  corporation  liable  for  the  sale  of  the  property, 
it  must  be  made  to  appear  that  the  trustees  did  not  have  juris- 
diction to  issue  a  warrant  against  the  plaintiff  for  the  collec- 
tion of  the  expense  incurred  in  the  repairs  of  the  sidewalk  in 
front  of  the  lands  of  the  plaintiff,  lying  within  the  corporate 
limits  of  the  village.  As  nothing  appears  on  tlie  face  of  the 
tax  roll  or  warrant  issued  by  the  trustees  which  show  it  to 
be  void,  it  protects  the  officer.    Hence  the  collector  of  the 
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village,  who  seized  and  sold  the  plaintiff's  mare,  is  not 
liable  for  making  the  sale.  The  trostees,  who  are  for  the 
purposes  of  the  case  the  corporation,  are  to  be  treated  as  a 
tribunal  having  a  limited  and  special  jurisdiction,  and  as 
such  liable  for  issuing  pr6cess  whereby  the  property  of  a 
party  is  seized  and  sold  without  having  acquired  jurisdiction 
so  to  do.  (  Vosburgh  v.  Wdch^  11  J.  R.,  174 ;  Adkins  v. 
Brewer,  8  Cow.,  206 ;  Davis  v.  JUarshalj  14  Barb.,  96.) 

Without  stopping  to  enumerate  all  the  facts  necessary  to 
be  established  in  oi*der  to  confer  jurisdiction,  one  fact  was 
undoubtedly  essential,  and  that  was  notice  to  the  plaintiff 
that  he  was  required  to  repair  his  walk  in  front  of  some  lot 
owned  by  him  within  said  village,  of  which  some  description 
should  be  given.  It  seems  to  have  been  assumed  on  the  trial 
that  a  notice  was  served  on  the  plaintiff  to  repair  a  sidewalk, 
but  there  is  no  proof  what  lot  was  specified.  But  it  is  left 
to  be  inferred  that  the  notice  was  to  repair  the  walk  on  lot  617. 
I  infer  that  lot  617  was  intended,  because  that  is  the  num- 
ber specified  in  the  assessment  roll;  and  there  being  no  proof 
tliat  any  other  lot  was  mentioned  or  intended,  the  correctness 
of  the  description  on  the  roll  must  be  assumed.  That  plain- 
tiff did  not  own  lot  617,  but  did  own  473  and  433,  is  clearly 
established.  This  essential  element  of  jurisdiction  cannot  be 
presumed.  It  must  be  proved  (1  C.  &  H.  Notes,  297  ;  The 
People  V.  The  CUy  of  Brooklyn^  21  Barb.,  484 ;  Sheldon 
V.  Wright,  7  Barb.,  39),  and  it  was  not  proved.  It  follows 
that  the  trustees  never  acquired  jurisdiction  to  enforce  the 
payment  for  the  repairs  made  by  them  against  the  plaintiff, 
and  some  one  was  therefore  liable  for  the  seizure  and  sale  of 
the  plaintiff's  property, 

I  have  shown  that  it  was  not  the  collector  that  was  liable ; 
and  as  the  trustees  representing  the  corporation  are  the  only 
other  persons  having  any  agency  in  the  conversion  of  plain- 
tiff's property,  it  would  seem  to  be  just  that  it  should  respond 
in  damages  for  any  injury  done  to  the  plaintiff  by  means  of 
the  attempt  to  take  his  property  in  payment  of  an  illegal 
tax. 


1870.]  OP  THE  STATE  OF  NEW  YORK.  49 

Williams  «.  The  Village  of  Dunkirk. 

It  is  suggested  that  the  insertion  of  block  517  in  the  assess- 
ment roll  was  a  mistake,  and  that  the  plaintiff  was  notified, 
and  sought  to  be  made  liable  as  owner  in  the  other  two 
blocks.  I  have  no  doubt  but  that  such  was  the  fact,  and  had 
the  defendant  called  the  person  who  served  the  notice,  if  it 
was  personal,  or  produced  a  copy  of  the  one  published,  and 
it  had  appeared  that  the  notice  did  apply  to  the  lots  actually 
owned  by  the  plaintiff,  I  think  the  plaintiff  could  not  recover. 
The  provisions  of  the  statute  as  to  the  contents  of  the  tax 
roll,  are  directory  merely.  Before  that  is  prepared  the  trus- 
tees must  have  acquired  jurisdiction,  if  it  is  ever  acquired, 
and  any  non-compliance  with  the  provisions  of  the  statute 
thereafter  may  render  the  proceedings  irregular  but  not  void. 
The  validity  of  the  tax  does  not  depend  on  the  insertion 
in  the  roll  of  a  description  of  the  property.  That  is  necessary, 
where  a  sale  of  the  land  itself  for  the  tax  is  attempted,  and 
is  necessary  for  no  other  purpose.  By  section  two,  title 
twenty  of  the  charter,  Ae  power  is  expressly  given  to  the 
collector  to  seize  and  sell  the  property  of  the  owner,  if  he 
£Etil8  to  pay  the  tax ;  and  the  exercise  of  that  power  does  not 
depend  on  the  particular  form  of  the  warrant.  By  inserting 
in  the  roll  the  number  of  a  block,  and  failing  to  prove  notice 
in  reference  to  either  of  the  blocks  of  which  plaintiff  was 
owner,  we  must  assume  that  plaintiff  was  in  truth  assessed 
for  the  expense  of  repairs,  made  on  a  sidewalk,  made  on  lands 
which  he  was  not  owner.  The  trustees  had  no  power  to 
assess  him  for  any  such  expense. 

It  was  decided  in  Lee  v.  The  Village  of  Sandy  HiU  (40 
N.  Y.,  442),  that  municipal  corporations  are  liable  in  trespass 
for  the  illegal  acts  of  their  officers,  either  because  the  trustees 
are  the  agents  of  the  corporation,  or  because  their  acts  are 
the  acts  of  the  corporation  itself,  and  that  to  render  it  liable 
it  is  enough,  that  it  is  made  to  appear  that  they  were 
expressly  authorized  by  the  corporation,  or  that  they  were 
done  hana  fide  in  pursuance  of  a  general  authority  to  act  for 
the  corporation  on  the  subject  in  relation  to  which  they  were 
performed.  It  was  held  by  the  court  on  the  trial,  and  it  was 
LANsn^G — ^VoL.  IIL  7 
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ineieted  upon  the  argument  of  the  appeal,  that  the  sale  of 
plaintiff's  property  was  the  act  of  an  independent  oflScer, 
acting  not  by  the  direction  of  the  corporation,  but  under 
authority  conferred  on  him  by  the  legislature,  and  for  the 
illegal  acts  of  such  an  officer  the  corporation  is  not  liable. 
It  is  not  said  whether  the  proposition  applies  to  the  action 
of  the  trustees  or  of  the  collector.  If  the  collector  is  intended, 
it  does  not  apply  to  him,  for  his  action  was  unquestionably 
legal.  His  seizui'e  was  by  virtue  of  process,  regular  on  its 
face,  and  the  sale  was  properly  conducted.  The  illegality,  if 
any,  is  not  in  his  proceedings.  The  proposition  must  apply 
then  to  the  action  of  the  trustees.  If  the  corporation  is  not 
liable  for  the  illegal  action  of  the  tinistees,  it  is  not  liable  at 
<all,  as  there  is  no  liability  for  their  legal  acts. 

The  rule  of  law  is,  that  when  the  coi'poration  is  empowered 
by  its  charter  to  perform  some  duty  affecting  the  interests  of 
the  municipality,  and  the  trustees  attempt  in  good  faith  to 
perform  it,  but  fail  to  do  it  in  the  manner  prescribed  by  law, 
so  that  the  act  done  is  void,  the  corporation  is  liable  for  the 
damage  sustained  by  persons  affe3ted  by  the  wrongful  act. 
{Lee  V.  Village  of  Sandy  Hilly  supra^  and  cases  cited.) 

It  is  undoubtedly  true,  that  when  an  officer  is  elected  or 
appointed  to  perform  certain  duties  in  cari7ing  into  effect 
the  powers  conferred  on  a  corporation,  he  and  not  the  corpora- 
tion may  be  liable  for  his  malfeasance  in  his  office.  A  tax  is 
assessed  upon  A  B,  and  a  warrant  is  issued  to  the  collector 
for  its  collection,  and  upon  it  he  seizes  and  sells  the  property 
of  C  D.  The  corporation  is  not  liable  for  the  illegal  sale. 
So,  too,  if  he  sells  at  a  time  or  in  a  manner  not  authorized 
by  law,  he  and  not  the  corporation  is  liable.  The  liability  in 
the  case  is  determined  by  the  same  principles  that  regulate  the 
liability  of  principals  for  the  acts  of  their  agents. 

When  a  corporation  is  required  by  law  to  employ  officei-s, 
not  elected  or  appointed  by  them,  but  elected  or  appointed 
by  some  other  authority,  over  which  it  has  no  control,  to  aid 
into  caiTying  into  effect  the  power  confeiTed  on  it,  such  cor* 
poration  is  not  liable  for  the  wrongful  acts  of  such  officers. 
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Neither  is  a  plaintiff  in  any  execution  liable  for  the  unlawful 
acts  of  the  sheriff  under  it,  unless  authorized  by  him,  or 
adopted  after  they  are  done.  The  sheriff  is  not  his  agent  by 
any  act  of  his,  but  is  elected  or  appointed  to  enforce  execiv 
tions,  and  that  duty  cannot  ordinarily  be  done  by  any  one 
else.  The  plaintiff  is  compelled  to  accept  him  and  it  would 
be  most  unjust  to  subject  him  to  liability  for  the  acts  of  an 
agent  over  whom  he  has  no  control.  When,  however,  he 
selects  his  agents,  prescribes  his  duties,  and  has  power  to 
remove  him  at  pleasure,  it  is  just  that  he  should  be  respon- 
sible for  the  wrongs  committed  by  such  an  agent,  while  act- 
ing under  his  authority.  I  can  find  no  case,  in  which  a  cor- 
poration is  relieved  from  liability  for  the  actions  of  its  agents, 
when  an  individual  would  not  be  relieved  under  the  like 
circumstances.  On  the  contrary,  it  is  well  settled  that  the 
liability  of  both  is  to  be  determined  by  precisely  the  same 
principles.  (iT.  Y.  dk  N,  11.  R.  B.  Co.  v.  Schuyler^  34  N. 
Y.,  80  ;  Angd  dk  Ames  on  Corporation^,  %%  810,  811.) 

If  tliis  is  a  correct  exposition  of  the  law,  it  follows  that  the 
plaintiff  was  improperly  nonsuited,  and  the  motion  for  a  new 
trial  nmst  be  granted,  costs  to  abide  the  event. 

New  trial  granted. 


Ebqua,  Ex.,  etc.,  Eespondent,  v.  Guogbkiheim,  Appellant. 
(General  Term,  Fourth  Department,  June,  1870.) 

On  demurrer  for  insofSciency  of  fiEicts,  to  a  complaint  upon  the  defendant's 
check,  which  averred  that  the  defendant  gave  the  check  drawn  on  a 
bank  at  R,  at  which  it  had  been  presented  and  dishonored  and  protested 
for  non-payment,  and  without  averment  of  notice  of  dishonor,— JETefct,  that 
the  comphiint  was  good  under  section  102  of  the  Oode. 

HM^  also,  that  upon  the  trial  the  plaintiff  must  prove  notice  of  dishonor. 

Where  the  complaint  leaves  it  uncertain  upon  which  one  of  two  causes  of 
action  the  plahitiff  sues,  that  construction  which  is  most  favorable  to  the 
defendant  will  be  put  upea  it 
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This  was  an  appeal  from  an  order,  overruling  the  defend- 
ant's demurrer  to  the  complaint  as  frivolous.  The  facts  are 
stated  in  tlie  opinion. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  J  J. 

By  the  Court — ^Mitllin,  P.  J.  The  plaintiff,  in  his  com- 
plaint, alleges  that  he  leased  to  the  defendant  certain  real 
estate  for  three  years,  at  an  annual  rent  of  $500,  payable 
quarterly,  in  advance.  That  a  quarter's  rent  becoming  due, 
defendant  gave  plaintiff  his  check  on  a  bank  in  the  city  of 
Rochester,  and  plaintiff  gave  a  receipt  therefor  as  payment  of 
said  rent. 

The  check  was  presented,  but  payment  was  refused,  and 
thereupon  the  same  was  protested  for  non-payment.  The 
payment  of  twenty-five  dollars  on  the  check  is  admitted  in 
the  complaint.  The  defendant  demurs  to  the  complaint,  on 
the  ground  that  it  does  not  state  &cts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled  as  frivolous, 
and  from  that  order  defendant  appeals. 

The  defendant  insists  that  the  action  is  to  be  deemed  an 
action  on  the  check,  and  as  there  is  no  allegation  of  notice  of 
dishonor  to  the  defendant,  the  complaint  does  not  set  out  a 
cause  of  action.  The  plaintiff,  on  the  other  hand,  insists  that 
the  action  is  on  the  lease,  for  the  recovery  of  a  quarter's  rent. 

In  an  action  on  the  lease,  the  allegations  as  to  the  check 
were  wholly  irrelevant  and  immaterial.  In  an  action  on  the 
check  the  allegations  as  to  the  lease  were  irrelevant.  When 
the  plaintiff  so  frames  his  complaint  as  to  leave  it  uncertain 
for  which  of  two  causes  of  action  he  is  suing,  and  he  can 
recover  but  for  one,  the  complaint  should  receive  a  construc- 
tion most  &vorable  to  the  opposite  party. 

It  seems  to  me  that  any  lawyer  reading  this  complaint 
woidd  consider  it  as  a  complaint  on  the  check,  and  not  on  the 
lease.  Treating  it  as  an  action  on  the  check,  the  question 
then  is,  was  it  necessary  for  the  plaintiff  to  allege  notice  of 
the  dishonor  of  the  check  to  the  defendant} 
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It  is  well  settled  that  a  drawer  of  a  check  is  not  liable  to  the 
holder  in  case  of  non-payment  by  the  drawee,  unless  he  has 
had  notice  of  demand  and  refusal  to  pay.  {HarJcer  v.  Ander- 
son^ 21  Wend.,  372,  and  cases  cited.)  It  was  essential,  there- 
fore, to  aver  notice  to  the  defendant,  or  a  most  material 
element  of  a  cause  of  action  was  wanting.  Such  was  the  rule 
at  the  common  law. 

The  Code,  section  162,  provides  that  in  an  action  founded 
on  an  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  for  a  party  to  give  a  copy  of  the  instrument,  and  to 
state  that  there  is  due  to  him  fi*om  the  adverse  party  a  specific 
sum,  which  he  claims.  This  complaint  was  not  drawn  I 
apprehend  under  this  section,  but  it  contains  all  that  that  sec- 
tion requires,  and  must  therefore  be  held  sufficient  The 
plaintiff  will  be  required  on  the  trial  to  prove  notice  to  the 
defendant  of  the  dishonor  of  the  check,  in  order  to  entitle 
him  to  recover. 

As  this  disposes  of  the  case  on  the  ground  most  favorable 
to  the  defendant,  it  is  not  necessaiy  to  inquire  whether,  if  the 
action  was  on  the  lease,  a  cause  of  action  is  set  out  in  the 
complaint  The  order  of  the  Special  Term  must  be  affirmed 
with  costs. 

Order  affirmed. 


(    3     S3 
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A  Judgment  protects  the  partjr  for  acts  done  under  it,  although  subsequently      82  AD'555 
reyersed  for  error. 

It  is  otherwise,  it  seems,  if  the  Judgment  is  set  aside  for  irregulaiitj. 

The  defendant  had  Judgment  in  an  action  for  conversion  of  personal  pro- 
perty before  a  Justice  of  the  peace,  from  which  there  was  an  appeal  with- 
out security  to  stay  proceedings;  after  appeal  taken  the  defendant 
obtained  execution  against  the  debtor's  person,  upon  which  he  had  him 
arrested  and  imprisoned,  and  the  Judgment  was  then  leveroed. — Bdd^ 
that  an  action  for  feilse  imprisonment  did  not  lie. 
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It  seems,  that  where  a  Judgment  is  irregular,  the  party  is  chargeable  with 
the  irregularity,  but  that  the  court  only  is  responsible  for  error. 

It  seems  that  money  paid  upon  a  Judgment  afterward  reversed  for  error,  is 
recoverable  because  it  is  due  ex  aquo  et  bono,  not  for  any  supposed  wrong 
in  the  collection  of  it 

This  was  a  motion  by  the  plaintiff  for  a  new  trial,  upon 
exceptions  ordered  to  be  heard  in  the  first  instance  at  Gene* 
ral  Term,     The  facts  appear  in  the  opinion  of  the  court. 

T.  F.  Bush,  for  the  plaintiff. 

ff.  JR.  (k  B.  Low,  for  the  defendant. 

■ 

Present — ^Potteb  and  Pabkeb,  JJ. 

By  the  Court — ^Parker,  J.  The  defendant  obtained  a 
judgment  against  the  plaintiff  in  a  Justice's  Court  for  the  con* 
version  of  personal  property,  on  the  20th  of  April,  1867,  for 
ninety-five  dollars.  From  this  judgment  the  defendant  in 
that  suit  immediately  appealed  to  the  County  Court,  but,  as 
id  to  be  inferred  from  the  case  gave  no  security  to  stay  execu- 
tion in  the  Justices'  Court.  After  the  appeal,  and  on  the 
26th  day  of  April,  1867,  the  plaintiff  in  that  suit  applied  to 
the  justice  and  obtained  an  execution  against  the  body  of  the 
defendant  therein,  who  had  no  property  liable  to  execution, 
and  procured  his  arrest  and  imprisonment  thereon  for  the 
space  of  one  month.  At  the  next  term  of  the  County  Court, 
after  the  entry  of  the  judgment  by  the  justice,  the  judg- 
ment was  in  all  things  reversed,  and  judgment  of  reversal  was 
duly  entered  in  the  County  Court.  After  such  judgment 
of  reversal,  the  defendant  in  that  suit  brought  this  action  for 
false  imprisonment. 

Upon  the  opening  of  the  case  at  the  circuit,  the  foregoing 
facts  were  stated,  and  the  court,  upon  the  motion  of  the 
defendant's  counsel  held  that  the  facts  stated,  if  proved,  would 
constitute  no  cause  of  action ;  that  the  judgment  and  execu- 
tion, although  subsequently  reversed,  was  a  defence  to  the 
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action;  and  thereupon  ordered  a  verdict  for  the  defendant,  to 
each  of  which  eeyeral  rulings  the  plaintiff  duly  excepted. 

A  verdict  being  rendered  for  the  defendant,  judgment  was 
suspended,  and  the  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  the  General  Term.  Although  a  void 
judgment,  or  one  that  is  voidable  for  irregularity,  will  not, 
after  being  set  aside,  justify  the  acts  of  the  party  done  under 
it,  before  it  was  set  aside,  this  principle,  I  apprehend,  has 
never  been  applied  to  a  judgment  merely  erroneous,  and 
reversed  for  en*or  by  a  court  of  review.  An  irregular  judg- 
ment is  called  voidahh^  and  when  set  aside  is  treated  as 
though  void  from  the  beginning ;  for  the  party  himself  is 
held  chargeable  with  the  irregukrity,  while  a  judgment  pro- 
nounced  by  the  court,  although  upon  an  erroneous  view  of 
the  law,  and  subject  therefore  to  be  reversed  by  an  appellate 
tribunal,  is  never  treated  as  void,  but  valid  for  all  purposes  of 
protection  to  the  party  acting  under  it  before  reversal.  The 
fact  that  in  the  one  case  the  party  is  responsible  for  the  irregu- 
larity, and  in  the  other  whatever  of  error  there  is  in  the  judg- 
ment is  the  error  of  the  court,  seems  to  be  the  groimd  of  the  dis- 
tinction between  the  two  ;  and  it  is  manifestly  a  just  and  pro- 
per distinction.  While  it  may  well  be  held,  that  a  party  iji 
not  justified  by  a  judgment  which  is  subsequently  set  aside 
for  an  irregularity  in  entering  it  up,  which  is  his  own  act,  it 
would  seem  unjust  to  hold  that  a  judgment  duly  rendered  by 
the  court  shall  fail  to  protect  a  party  acting  under  it  befoi*e 
reversal,  because  reversed  for  error  committed  by  the  court. 

The  appellant^s  counsel  urges  the  fact  that  money  collected 
under  an  erroneous  judgment,  may  be  recovered  back  after 
reversal,  as  conflicting  with  the  view  above  taken.  But  there 
is  no  conflict  between  the  two  propositions.  The  action  to 
recover  back  the  money  is  not  founded  on  any  supposed  wron*^ 
in  collecting  it,  but  on  the  ground  that  in  equity  and  good  con- 
science it  ought,  after  the  reversal,  to  be  paid  back.  Thus  in 
Langley  v.  Warner  (3  Coms.,  327),  where  the  plaintiff  was 
seeking  after  reversal  for  judgment  which  one  Walsh  had 
obtained  against  him,  and  which  had  been  paid  to  Warner, 
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the  defendant,  who  was  Walsh's  attorney  to  collect  it  back  of 
Wamer,  although  he  had  before  the  reversal  with  Walsh's 
assent,  applied  it  to  his  own  debt  against  Walsh,  the  court 
held  that  the  action  could  not  be  maintained,  because  Walsh 
had  a  perfect  title  to  the  money  when  it  was  collected,  and 
having  paid  it  to  Warner,  that  title  was  not  overreached  by 
the  reversal,  and  Warner  could  hold  it.  This  is  directly  con- 
trary to  the  defendant's  theory  of  the  case  at  bar,  and  sus- 
tains the  view  above  taken. 

The  ground  on  which  an  action  may  be  maintained  to 
recover  back  money  paid  or  collected  on  a  judgment  subse- 
quently reversed,  is  stated  by  the  court  in  Clark  v.  Pinney 
(6  Cow.,  297),  to  be  that  the  money  after  reversal,  ex  oequo  et 
honOy  belongs  to  the  plaintiff;  and  in  that  case,  Chief  Justice 
Savage,  remarked  that  "  trespass  surely  would  not  lie  for 
collecting  the  amount  of  a  judgment  which  was  merely 
erroneous."  In  the  case  of  Prentice  v.  Harrison  (42  B. 
Rep.,  852),  the  court  assumed  and  impliedly  held  that  a 
judgment  or  process,  reversed  or  set  aside  for  error  on  review, 
would  protect  the  party  acting  under  it  before  reversal ;  for  it 
holds  distinctly  in  an  action  for  false  imprisonment,  when 
defendant  justifies  under  a  plea  of  judgment  and  ca  aa  against 
the  plaintiff,  and  plaintiff  replies  that  the  ca  ea  was  set  aside 
by  the  court  subsequently  to  the  arrest,  that  a  demurrer  would 
lie  to  the  replication,  because  it  failed  to  negative  the  fact 
that  it  was  set  aside  for  error  as  distinguished  from  irregu- 
larity. 

Neither  of  the  counsel  has  referred  the  court  to  any  case 
deciding  the  question  presented,  and  I  have  not  been  able  to 
find  any  case  in  our  own  courts  precisely  in  point,  and  yet 
the  distinction  above  adverted  to,  seems  to  be  assumed  and 
recognized  in  all  the  cases  bearing  on  the  question. 

I  have  no  doubt  of  the  soundness  of  the  distinction,  and 
am  of  the  opinion  that  the  ruling  of  the  court  at  the  circuit 
was  right,  and  that  judgment  should  be  rendered  upon  the 
verdict  in  favor  of  the  defendant,  and  anew  trial  denied  with 
^*osts. 


•  : 
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MiLLEB,  P.  J.J  having  heard  the  case  below,  did  not  sit  on 
the  appeal. 
Kew  trial  denied. 


William  P.  Yan  Bensbelaeb,  Bespondent,  v.  Eli  Tiokebt. 

(GsNBRAL  Tebh,  Thibd  Depabtment,  Jult,  1870.) 

The  presumption  that  a  deed,  duly  executed  and  acknowledged,  was 
delivered  on  the  day  of  its  date  is  controled  by  a  presumption  that  it 
remained  in  the  grantor's  possession  until  the  tbne  at  which  the  stamps 
thereon  purport  to  have  been  canceled  by  him. 

Accordingly,  where  the  date  written  upon  the  revenue  stamp  is  later  than 
that  of  the  deed,  it  will  be  presumed  that  the  delivery  was  made  at  the 
time  of  the  cancellation  of  the  stamp. 

It  is  competent  to  prove  in  an  action  of  ejectment  by  one  who  swears  to  an 
acquaintance  with  the  premises  described  in  the  complaint,  and  to  having 
obtained  information  ih)m  one  living  thereon  that  from  his  knowledge 
and  information  the  defendant  occupies  within  the  premises  so  described. 

And  the  testimony  of  one  who  has  examined  surveys  and  maps  of  the 
premises  so  described  and  plotted  the  same  out  according  to  the  surveys, 
and  followed  the  different  lines  as  given  In  the  description,  with  the  naked 
eye,  and  found  the  bounds  of  the  defendant's  occupation  is  also  admissi- 
ble upon  the  same  question. 

Where,  in  ejectment  for  non-payment  of  rent  reserved  upon  a  lease  in  fee, 
the  defendant  having  occupied  for  twenty  years  under  the  lease  without 
payment  or  demand  upon  him,  pleads  the  statute  of  limitations,  evidence 
that  othets  have  paid  rent  on  the  lease  within  that  time  is  admissible  to 
show  a  claim  thereof  by  the  landlord. 

This  was  an  appeal  from  a  judgment  entered  on  the  verdict 
of  a  jury  at  the  Rensselaer  Circuit  in  June,  1869,  Mr.  Justice 
Peckham  presiding. 

The  action  was  ejectment  for  non-payment  of  rent  upon  a 
lease  from  Stephen  Yan  Rensselaer  to  Robert  Patrick,  dated 
October  3d,  1795,  and  the  complaint  described  and  demanded 
possession  of  the  premises  covered  by  the  lease.  Evidence 
of  the  death  of  Stephen  Yan  Rensselaer,  his  will,  the  com- 
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mon  law  demand,  and  payment  of  rent  by  the  grantor  of  the 
defendant,  was  given.  There  was  conflicting  evidence  as  to 
whether  the  defendant's  farm  was  covered  by  the  Patrick 
lease,  and  that  question  was  left  to  the  jury  in  accordance 
with  the  request  of  defendant's  counsel,  and  they  found  for 
the  plaintiff. 

The  defendant  having  proved  the  commencement  of  tlie 
action  to  have  been  on  the  14th  of  September,  1864,  to  show 
title  out  of  the  plaintiff  at  that  time,  introduced  from  the 
records  of  the  Rensselaer  county  clerk's  oflSce  a  record  of  a 
deed  from  him  to  Kidd  &  Cagger  of  the  lease  and  the  rent 
charge  in  question.  This  deed  bore  date  on  the  12th  of 
August,  1864,  and  was  acknowledged  the  same  day,  but  was 
not  recorded  until  26th  September,  more  than  a  month  after- 
ward. To  rebut  any  presumption  of  delivery,  derived  from 
the  date,  before  the  suit  was  commenced,  the  plaintiff  intro- 
duced the  original  deed  claiming  that  it  was  in  the  grantor's 
hands  on  the  21st  of  September,  on  which  day  the  revenue 
stamps  were  canceled  by  him.  The  court  held  the  presump- 
tion to  be  in  the  absence  of  any  other  evidence,  that  the  deed 
was  not  delivered  until  after  the  cancellation  of  the  stamps  by 
the  grantor,  and  the  defendant  excepted. 

There  was  proof  of  the  payment  of  rent  on  this  lease  by 
David  Waterbury,  who  formerly  held  under  the  lease,  on  the 
7th  of  February  1822,  and  the  plaintiff,  to  rebut  any  presump- 
tion of  discharge  from  nonrdaimer  of  the  plaintiff,  introduced 
evidence  of  payments  of  rent  on  this  lease,  within  twenty 
years  by  other  persons  than  the  defendants,  viz.,  October  25th, 
1863,  by  Henry  Quils,  $190 :  November  21st,  1863,  by  Elijah 
Tifft,  $83.98.    To  this  the  defendant  excepted. 

Various  questions  of  evidence  were  made  upon  the  trial, 
which  are  sufficiently  stated  in  the  opinion.  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiff.  A  motion  was  made  for 
a  new  trial  on  the  minutes  and  denied,  judgment  was  entered 
on  the  verdict,  and  the  defendant  appealed  to  the  General 
Term  of  this  court. 
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S.  Sandy  for  the  respondent. 

By  the  court — Milleb,  P,  J.  I  think  that  the  judge  upon 
the  trial  properly  held,  that  the  legal  presumption  was  that 
the  deed  to  the  plaintiff  of  the  premises  in  question,  which 
bore  date,  and  was  acknowledged  upon  the  12th  day  of 
August,  1864,  was  delivered  at  the  time  of  the  cancellation 
of  the  revenue  stamps  thereon,  which  was  on  the  21st  day 
of  September,  1864,  in  the  handwiiting  of  the  plaintiff,  and 
after  the  commencement  of  this  action. 

Although  the  legal  presumption  ordinarily  is,  that  a  deed 
duly  executed  and  acknowledged  is  delivered  on  the  day  of 
its  date  unless  the  contrary  is  proved  (2  Green.  Ev.,  §  297), 
this  presumption  may  be  rebutted  by  other  proof,  which 
establishes  a  delivery  upon  another  day.  In  order  to  givo 
effect  to  a  conveyance  of  real  estate,  it  is  essential  that  reve- 
nue stamps  be  affixed  to  it,  duly  canceled  in  accordance 
with  the  provisions  of  the  statute  on  that  subject.  Until 
this  is  done,  the  delivery  of  the  deed  is  not  fully  pei-fected. 
Even  if  the  deed  is  valid  without  any  stamp,  where  the  stamp 
has  not  been  omitted  with  an  intent  to  evade  the  stamp  act ; 
yet,  inasmuch  as  the  revenue  law  requires  a  stamp,  to  render 
such  an  instrument  valid  and  effectual,  the  absence  of  sucli 
stamp  is,  at  least,  presumptive  evidence,  that  the  deed  has 
not  been  lawfully  delivered.  The  omission  to  obey  the  law, 
in  the  absence  of  any  explanation,  must  be  deemed  willful, 
and  with  an  intent  to  evade  its  requirements.  {Thomas  v. 
Carpenter,  53  Barb.,  382.)  As  the  law  never  presumes  the 
violation  of  a  penal  enactment,  which  would  have  been  the 
case,  if  the  deed  had  been  delivered  without  stamps,  or,  if 
stamps  had  been  affixed  and  left  uncanceled  afterward, 
(U.  S.  L.  of  1864,  chap.  173,  §§  156,  158),  the  presumption 
is  quite  conclusive,  that  it  was  not  actually  delivered  until 
the  stamp  was  affixed,  and  that  it  was  thus  affixed  and  can* 
celed  at  the  time  it  purports  to  have  been  done  by  the  grantor. 
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The  presumption  being  that  the  stamp  was  not  affixed 
until  the  21st  of  September,  the  inference  would  seem  to 
be  irresistible,  that  the  deed  still  remained  in  the  possession 
of  the  grantor,  and  that  it  was  not  delivered  prior  to  that 
period. 

The  several  objections  taken  to  the  admission  of  evidence, 
I  think,  were  properly  overruled  by  the  court.  Those  which 
are  espedally  presented  by  the  defendant's  counsel  are  only 
entitled  to  particular  consideration.  It  was  competent  to 
prove  by  the  witness,  Ambler,  that  from  his  knowledge  of 
the  location  of  that  region  of  country,  the  fifty  acres  was  a 
part  of  the  premises  described  in  the  lease  under  which  the 
plaintiff  claimed.  The  witness  was  acquainted  with  the 
premises,  and  had  obtained  information  from  some  one  who 
was  upon  them,  and  I  see  no  objection  to  his  testifying  from 
his  knowledge  and  information,  as  to  the  location  of  the 
premises.  After  having  testified  that  he  was  acquainted  with 
the  premises  which  are  mentioned  as  describing  the  land  in 
controversy,  it  was  competent,  I  think,  for  the  witness  to 
testify  that  as  he  understood  it,  the  Yickery  place  was  included 
within  the  bounds  of  the  Patrick  lease.  This  was  a  fact,  and 
not  an  opinion,  which  clearly  came  within  the  knowledge  of 
the  witness,  and  which  did  not  infringe  upon  any  rule  of  evi- 
df^nee.  So,  also,  the  testimony  of  Church,  that  he  followed 
oat  with  his  naked  eye  the  different  lines,  as  they  appeared 
ill  the  Patrick  lease ;  followed  up  by  proof  that  he  found  the 
bounds  of  the  defendant's  occupation;  in  connection  with  evi- 
dence, that  he  had  examined  the  surveys  and  map,  and 
plotted  the  lease  out,  according  to  the  surveys,  was  competent. 
Perhaps  the  evidence  was  not  entitled  to  as  much  weight  as 
if  he  had  seen  the  lines  and  made  an  actual  survey,  but  it 
was  at  least  some  testimony  upon  the  subject  of  location,  the 
importance  and  character  of  which  was  proper  for  the  con- 
sideration of  the  jnry  upon  this  question  of  fact. 

In  my  opinion,  there  was  no  error  in  allowing  the  witness, 
Church,  to  testify  that  he  went  to  the  neighborhood  of  the 
defendant  on  purpose  to  ascertain  the  boundaries  of  the  Pat- 
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rick  lease.  The  object  he  had  in  view  added  to  the  strength 
and  force  of  his  evidence,  and  made  it  stronger  than  if  his 
examination  had  been  merely  casual.  It  would  clearly  have 
been  competent  to  prove  by  a  surveyor  that  he  had  gone  for 
such  a  purpose,  and  there  was  no  objection  to  proving  by  this 
witness,  who  had  some  collateral  interest  in  the  action,  and 
who  appeared  to  have  some  practical  knowledge  in  regard  to 
the  location  of  this  land,  the  purpose  he  had  in  view. 

It  is  said  that  the  plaintiff's  action  is  barred  by  the  statute 
of  limitations.  This  defence  was  set  up  in  the  answer,  but 
the  point  was  not  distinctly  made  upon  the  trial.  Objection, 
however,  was  taken  to  proof  of  payment  of  rent  upon  the 
lease  from  other  parties  than  the  defendant  or  his  grantors, 
upon  the  ground  that  it  would  not  prevent  the  running  of  the 
statute  of  limitations  as  to  the  defendant. 

In  Zyon  v.  Chase  (51  Barb.,  13),  in  an  action  on  a  cove- 
nant to  pay  rent,  contained  in  an  instrument  executed  in  1799, 
where  there  was  no  evidence  to  show  that  any  rent  had  been 
paid  upon  it  during  a  period  of  sixty-four  years,  and  it 
appeared  affirmatively  not  only  that  the  defendant  had  not 
paid  rent  within  twenty-two  years,  but  that  the  plaintiff 
had  not  claimed  the  same,  it  was  held  that  the  law  raised  the 
presumption  that  the  cause  of  action  had  been  released,  di& 
charged  or  extinguished,  and  that  the  plaintiff  could  not 
recover.  Two  things  were  essential  to  sustain  this  view; 
first,  that  no  rent  had  been  paid;  and,  secondly,  that  none 
was  daimed.  The  proof  introduced  which  showed  the  pay- 
ment of  rent  in  October,  1863,  and  in  November  of  the  same 
year,  on  account  of  the  lease  under  which  the  defendant  held, 
to  a  considerable  amount,  clearly  showed  a  daim  of  rent,  and 
whether  the  payment  was  made  by  a  party  or  a  stranger, 
manifestly  tended  to  rebut  the  presumption  that  the  cause  of 
action  was  discharged.  The  case  at  bar  is  not  analogous  to 
those  cases  where  a  payment  is  made  by  an  assignee  or  execu- 
tor, upon  a  demand  barred  by  the  statute  of  limitations.  (34 
N.  Y.,  175 ;  36  N.  Y.,  88.)  The  evidence,  therefore,  was 
material,  and  clearly  admissible. 
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It  is  claimed  by  the  oounsel  for  the  plaintiff  that  the  evi- 
dence was  unnecessary  and  harmless  to  the  defendant ;  as  it 
has  been  held  in  Hofford  v.  BaJla/td  (39  N.  Y.,  147),  that 
the  relation  of  landlord  and  tenant  does  exist  in  a  lease  of  the 
character  of  the  one  upon  which  the  plaintiff's  right  to 
recover  in  this  action  is  founded,  and  therefore  the  doctrine 
of  presumption  of  release  by  lapse  of  time,  which  in  Lyon  r. 
Chase  is  based  upon  a  contrary  doctrine,  is  overthrown.  If 
the  position  claimed  is  sound,  then  of  course  the  testimony 
was  unimportant;  but  inasmuch  as  I  have  arrived  at  the  con- 
elusion  that  it  was  admissible  on  other  grounds,  it  is  not 
necessary  to  examine  and  consider  the  point  last  stated. 

It  is  further  insisted  that  the  verdict  of  the  jury  is  against 
the  evidence.  The  only  question  of  fact  submitted  to  the 
jury  related  to  tlie  location  of  the  premises,  and  whether  the 
Patrick  lease,  under  which  the  plaintiff  claimed  title,  covered 
the  premises.  I  think  it  cannot  be  denied  that  there  Mas 
some  evidence  to  establish  that  it  did.  There  was  testimony 
to  show  that  rent  had  been  paid  upon  the  lease  within  a  few 
years ;  that  it  was  understood  the  lease  embraced  the  premises 
in  (}ue6tion,  as  well  as  other  lands,  and  that  one  of  the  wit- 
nesses had  examined  the  surveys  and  maps,  and  after  looking 
over  the  line  had  satisfied  himself  that  the  land  occupied  by 
the  defendant  was  covered  by  the  lease,  although  the  defend- 
ant controverted  this  testimony ;  and  it  is  claimed  that  it  was 
uncertain,  indefinite  and  unreliable*  Yet  these  were  consider- 
ations properly  belonging  to  the  jury  in  passing  upon  the 
evidence ;  and  it  cannot  be  claimed,  I  think,  that  the  case  is 
so  entirely  destitute  of  evidence  as  to  authorize  this  court  to 
set  aside  the  verdict  for  that  reason. 

There  was  no  error  on  the  trial,  and  the  judgment  must  be 
affirmed  with  costs. 

Judgment  affirmed. 


18  JO.]  OF  THE  STATE  OF  NEW  YORK.  68 

Oonnelly  v.  McDennott 


Henry  Connelly,  Respondent,  v.  John  MoDbemott,  Appel- 
lant. 

(General  Term,  Third  Department,  July,  1870.) 

Iq  an  acUon  against  a  police  officer,  fpr  malicious  prosecution,  the  plaintiff 
proved  tliat  wliile  he  was  lawfully  attempting  to  eject  a  disorderly  per- 
son from  his  premises  (a  drinking  saloon)  to  which  the  noise  had  attracted 
a  crowd,  the  defendant  came  and  arrested  the  disorderly  person,  who  was 
taken  before  a  magistrate  and  fined  for  disorderly  conduct ;  that  after- 
wards the  defendant,  though  present  and  having  personal  knowledge  of 
facts  connected  with  the  disturbance,  made  a  complaint  and  obtained  the 
plaintiff's  arrest,  from  which,  the  complaint  being  groundless,  he  was  dis- 
charged.— HMf  that  the  question  whether  the  arrest  was  without  proba- 
ble cause,  was  properly  submitted  to  the  Jury. 

The  plaintilEf  also  proved  that  the  warrant  for  his  arrest  was  issued  and 
delivered  to  the  defendant  soon  after  eight  o'clock  in  the  evening  return- 
able forthwith ;  that  nine  o'clock  was  the  latest  hour  at  night  at  which 
the  plaintiff  could  have  been  taken  before  the  magistrate  whose  office 
was  but  ten  rods  fh>m  the  plaintiff's  saloon,  where  some  two  hours  aflcr 
the  warrant  had  been  issued  the  plaintiff  was  arrested  by  a  subordinate 
officer,  to  whom  the  defendant  delivered  the  warrant,  and  imprisoned 
during  the  night ;  that  seven  years  previously  the  defendant  had  threat- 
ened for  some  offence  given,  to  remember  the  plaintiff. — BM^  further, 
that  the  question  of  malice  was  properly  submitted  to  the  Jury. 

Eeld^  further,  that  it  was  error  to  exclude  evidence,  offered  by  the  defendant, 
to  show  that  in  making  the  arrest  he  had  acted  upon  statements  made  to 
him  as  an  officer,  before  the  magistrate  and  subsequently,  by  persons  pre- 
sent at  the  disturbance,  that  the  plaintiff  was  more  guilty  than  the  per- 
son arrested,  and  their  requests  that  he  should  be  arrested ;  and  that  this 
was  so  notwithstanding  the  defendant  had  been  shown  to  have  personal 
knowledge  of  the  facts. 

This  was  an  action  for  malicious  prosecution,  tried  before 
a  justice  and  a  jury  at  tbe  Albany  May  Circuit,  1868 ;  a 
verdict  of  $100  was  rendered  for  tbe  plaintiff,  and  tbe  defend- 
ant appealed  from  tbe  judgment  entered  tbereon. 

It  appeared  on  tbe  trial,  tbat  on  tbe  2d  October,  1866,  at 
about  eigbt  o'clock,  p.  m.,  a  warrant  was  sworn  out  by  the 
defendant  before  Harvey  Clute,  a  police  justice  of  Cobces, 
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for  the  arrest  of  the  plaintiff,  charging  him  and  one  Arthur, 
with  being  disorderly,  in  that  they,  the  said  Arthur  and 
Connelly  did,  in  a  loud,  angry  and  boisterous  manner,  to  the 
great  disturbance  of  the  public  peace,  make  a  loud  noise  to 
the  great  danger  of  life  and  limb.  That  the  defendant,  who  was 
sergeant  of  police,  took  the  warrant  and  placed  it  in  the  hands 
of  a  subordinate,  who  arrested  the  plaintiff  thereon  a  few  min- 
utes before  ten  o'clock  on  the  same  evening,  put  him  into  the 
village  lock-up,  and  detained  him  there  until  eight  or  nine 
o'clock  the  next  morning,  at  which  time  the  plaintiff  was  tried 
and  acquitted  of  the  charge.    It  appeared  also  that  by  a  regu- 
lation of  the  police  department,  persons  arrested  were  not  to 
be  brought  before  the  magistrate  after  nine  o'clock,  p.  m., 
that  the  magistrate's  office   was  some    nine    or  ten    rods 
from  the  saloon,  and  that  seven  years  previously  the  defend- 
ant had  threatened  to  remember  the  plaintiff  on  account  of 
some  advantage  obtained  by  latter  over  the  former,  at  a 
political    convention.       The    disorderly    conduct    charged 
against  the  plaintiff  was  this :    The  plaintiff  was  the  pro- 
prietor of  an  eating  and  drinking  saloon  on  Mohawk  street, 
Gohoes.      A    few    minutes    before    eight    o'clock    on    the 
evening  in  question,  a  young  man  by  the  name  of  Hay 
came  to  the  saloon  and  began  to  quarrel  with  a  man  by 
the  name  of  Arthur ;  Hay  being  in  the  act  of  taking  off 
his  coat  to  fight  Arthur,  the  plaintiff,  who  at  the  time  was 
behind   the   bar,  asked   him   to    desist,  and  told  him  he 
would  have  no  quarreling  in  his  house ;  Hay  took  his  coat 
off,  and  continuing  to  quarrel  they  told  him  to  go  out ;  Hay 
refused  to  go,  unless  he  should  be  allowed  to  put  his  coat  on, 
and  persisted  in  his  loud  talking  and  hostile  demonstrations 
toward  Arthur ;  the  plaintiff  thereupon  took  hold  of  him  by 
the  breast  and  again  told  him  he  must  go  out ;  and  on  his 
refusal,  the  plaintiff  pushed  him  a  few  feet  toward  the  door, 
when  the  defendant  arrest-ed  Hay  and  took  him  at  once  to  thS 
police  office,  a  few  rods  distant,  where  Hay  was  arraigned, 
plead  guilty,  and  was  fined  three  dollars.     The  noise  attracted 
a  crowd.    The  defendant  complained  to  the  justice  and  was 
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examined  on  the  trial  of  the  plaintiff  ^ho  was  arrested  as 
above  stated.  A  motion  was  made  to  dismiss  the  complaint 
on  several  grounds,  which  was  denied  and  exceptions  taken. 
Ileqnests  were  also  made  to  the  judge  to  charge  the  jury, 
which  were  refused  and  exceptions  taken. 

Evidence  was  offered  by  the  defendant  on  the  trial  which 
was  objected  to  and  excluded,  and  exception  taken  by  the 
defendant.  The  questions  made,  so  far  as  material,  are  stated 
in  the  opinion.  Judgment  was  entered  for  the  plaintiff  on 
the  verdict,  and  the  defendant  appealed  to  the  General  Term. 

K  F.  BvUardy  for  defendant  and  appellant. 

J.  F,  Crawford^  for  plaintiff  and  respondent. 

Present — Miller,  P.  J,,  Pottkb  and  Paekeb,  JJ. 

By  the  Court — ^Milleb,  P.  J.  There  was  sufficient  evi- 
dence of  the  want  of  probable  cause  for  the  prosecution,  and 
arrest  of  the  plaintiff,  to  authorize  the  submission  of  the  case 
to  the  jury.  The  testimony  of  the  defendant  upon  the  trial 
of  the  plaintiff  before  the  magistrate  clearly  shows,  that  there 
was  no  ground  for  the  charges  made  in  the  warrant  of  arrest. 
According  to  this  evidence  the  plaintiff  was  acting  strictly  in 
defence  of  his  lawful  rights,  and  protecting  his  place  of  busi- 
ness from  the  disorderly  behavior  of  Hay.  There  was  not 
the  slightest  appearance  of  disorderly  conduct  on  the  part  of 
the  plaintiff.  As  testified  by  the  defendant  upon  the  trial 
before  the  magistrate  when  arrested  under  the  warrant,  the 
plaintiff  was  entirely  innocent  of  the  charge  alleged  against 
him ;  and  as  defendant  was  present  he  ought  to  have  known, 
and  as  the  testimony  shows,  had  personal  knowledge  of  the 
falsity  of  the  charges  embraced  in  the  warrant.  Even  if  we 
may  consider  the  testimony  upon  the  trial  of  this  action  out 
side  of  the  evidence  of  the  defendant,  upon  the  trial  of  the 
plaintiff  under  the  warrant  which  was  introduced,  there  is 
no  such  an  apparent  want  of  probable  cause,  as  to  justify  the 

La^siko — Vol.  IIL        9 


66  CASES  IN  THE  SUPREME  COURT  [July, 

Connelly  v,  McDermott 


court  in  djiemisBing  the  complaint,  and  the  motion  on  this 
ground  was  properly  refused.  For  the  same  reason,  the  court 
committed  no  error  in  refusing  to  charge  that  there  was  no 
evidence  of  a  want  of  probable  cause. 

I  am  also  of  the  opinion,  that  the  court  properly  refused 
to  dismiss  the  complaint  upon  the  ground  that  there  was  no 
evidence  of  malice,  and  to  charge  this  as  matter  of  law.  The 
delay  in  making  the  arrest  of  the  plaintiff,  after  the  warrant 
was  issued,  which  was  the  means  of  incarcerating  him  over 
night,  as  well  as  previous  threats,  were  circumstances  to 
establish  malice,  which  were  proper  for  the  consideration  of 
the  jury,  and  justified  the  submission  of  this  question  for 
tlieir  determination. 

There  was  no  error,  I  think,  in  refusing  to  charge,  that  if 
the  jury  believed  that  Connelly  was  holding  Ilaj'^  fast  in  the 
grocery,  that  there  was  probable  cause  to  arrest  him  for  that 
act.  The  fact  of  holding  Hay  fast,  alone,  and  of  itself,  under 
the  circumstances,  might  not  show  probable  cause  for  his 
arrest;  and  as  the  judge  had  adverted  in  his  charge  to  the 
facts  connected  with  the  transaction,  and  it  was  by  no  means, 
clear  that  the  plaintiff  thus  held  Hay  fast,  I  concur  with 
his  remark,  that  he  had  charged  as  fully  upon  that  subject  as 
was  required.  It  is  quite  evident,  I  think,  that  there  was 
Bufiicient  evidence  to  submit  the  case  to  the  jury,  and  that 
upon  none  of  the  grounds  urged,  would  the  court  have  been 
justified  in  dismissing  the  complaint. 

It  is  insisted  that  the  court  erred  in  rejecting  the  evidence 
offered,  showing  that  persons  who  were  present  at  the  time 
of  the  occurrence,  afterwards  in  the  presence  of  the  magis- 
trate, informed  the  defendant  in  substance,  that  the  plaintiff 
was  equally  guilty  with  Hay  of  a  breach  of  the  peace,  and 
ought  to  be  arrested,  and  that  these  persons  followed  him  and 
made  complaint  to  him,  as  a  policeman,  that  he  ought  to  go 
back  and  arrest  the  plaintiff  as  being  more  guilty  than  Hay. 
I  think  that  this  evidence  was  clearly  competent  for  the  pur- 
pose of  showing,  that  the  defendant  acted  upon  information 
communicated  to  him  by  parties  who  had  knowledge  of  the 
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transaction.  Police  oJ9icer8,  and  individuals,  making  com- 
2)laint8  for  criminal  offences,  cannot  always  act  from  tlieir 
own  knowledge,  and  must  rely  to  some  extent,  and  some- 
times entirely  upon  information  derived  from  other  parties. 
Such  information  would  tend  very  much  to  rebut  the  pre- 
sumption of  a  want  of  probable  cause,  and  to  justify  the 
complaint  made  by  the  defendant.  It  was  not  absolutely 
essential  that  these  witnesses  should  be  produced  before  the 
magistrate,  and  sworn  on  obtaining  the  warrant,  and  it  is  no 
answer  to  the  evidence  offered,  to  say  that  the  defendant  had 
personal  knowledge  of  the  truth  of  the  facts.  Even  if  he 
had,  he  had  still  a  right  to  act  on  the  version  of  other  wit- 
nesses present  at  the  time.  Nor  was  it  the  mere  opinion  of 
witnesses  that  was  offered,  but  a  statement  of  facts  connected 
with  the  alleged  affray,  which  might  seriously  affect  the 
action  of  the  defendant  as  a  police  officer.  It  must  be 
assumed,  I  think,  that  the  offers  made  were  intended  to 
establish  that  the  defendant  acted  under  a  belief  that  these 
representations  were  correct  and  true. 

It  is  said  that  the  defendant  was  subsequently  allowed  to 
testify  as  to  the  statements  of  other  persons  about  the  affair.  It 
is  true  that  the  defendant  stated  in  his  cross-examination  that 
these  men — ^what  men  are  not  stated — were  talking  about  Con- 
nolly ;  that  he  was  as  much  to  blame  as  Hay.  But  it  does 
not  appear  distinctly,  as  it  3oes  in  the  offer  made,  that  they 
made  complaint  to  him  as  an  officer,  or  requested  him  to  go 
back  and  arrest  the  plaintiff.  Even  if  it  did  so  appear,  I 
think  the  defendant  was  entitled  to  prove  these  statements 
by  other  parties  who  were  disirtei^ested,  and  whose  evidence 
would  be  likely  to  receive  more  weight  in  the  minds  of  the 
jury  than  the  evidence  of  the  defendant  alone,  who  was  an 
interested  party,  and  whose  testimony  was  liable  to  criticism 
and  to  assault.  As  there  was  error  in  rejecting  this  evidence, 
the  judgment  must  be  reversed  And  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed. 


\ 
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JoHK  Babbett,   Appellant,  v.   Charles  T.  Cabtbb, 

Kespondent. 

(General  Term,  Third  Departmekt,  July,  1870.) 

The  rule  in  equity,  which  admits  parol  etidence  to  show  that  a  deed  or 
infitrument  absolute  on  its  face,  was  intended  as  a  mortgage,  only  per* 
mits  eyidence  to  show,  that  at  the  time  of  the  execution  and  deliveiy 
thereof  the  parties  designed  it  to  be  a  mortgage. 

A  subsequent  agreement  is  not  admissible  unless  in  writing  and  formally 
executed. 

In  an  action  to  have  the  plaintiff's  conveyance  to  the  defendant's  devisor 
declared  a  mortgage,— -jEZ^^i,  that  the  plaintiff's  testimony  that  he  did  not 
pay  rent  to  said  devisor  was  properly  excluded,  under  g  890  of  the  Ck>dc. 

Appeal  from  a  judgment  entered  on  a  referee's  report  in 
favor  of  the  defendants. 

The  action  was  brought  to  have  a  certain  bill  of  sale, 
executed  by  the  plaintiff  to  William  Carter,  deceased,  and  a 
lease  in  perpetuity,  executed  by  Ebenezer  "Wiswall,  to  said 
Carter,  in  his  lifetime,  declared  a  mortgage,  and  to  obtain  a 
conveyance  from  the  defendant  to  the  plaintiff,  of  the  house 
and  lot  covered  by  said  lease  and  bill  of  sale,  on  the  payment 
by  the  plaintiff  of  such  sum  as  should  be  found  due  the  estate 
of  Carter  on  an  accounting. 

It  appeared  upon  the  trial  that  the  plaintiff  went  into 
possession  of  a  lot  in  Cohoes  under  an  unwritten  contract,  with 
one  Wiswall,  to  pay  twenty-eight  dollars  rent  or  $400  princi- 
pal. The  plaintiff  expended  $800  in  building  a  house  on  the 
premises,  and  resided  in  the  house  until  July  20, 1863,  never 
having  paid  Wiswall  any  rent  or  consideration  money.  On 
the  last  mentioned  day,  the  plaintiff  being  indebted  to  various 
parties,  in  consideration  of  $470,  sold  and  transferred  his  inte- 
rest in  the  dwelling-house  to  William  F.  Carter,  deceased, 
and  at  the  same  time  assigned  his  interest  in  the  contract 
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with  WiBwall  to  said  Carter.  On  the  same  day  Carter  exe- 
cuted an  instrument  to  the  plaintiff,  by  which  he  agreed  to 
pay  all  taxes,  interest,  back  rents  outstanding,  and  certain 
debts  named  in  the  agreement. 

On  the  21st  of  July,  1863,  the  deceased  paid  "Wis wall  for 
the  use  of  the  premises  during  the  period  whidi  the  plaintiff 
had  occupied  them,  and  received  back  a  lease  in  perpetuity, 
reserving  an  annual  ground  rent  of  twenty-eight  dollars,  which 
had  been  regularly  paid  by  the  deceased  during  his  life,  and  by 
the  defendant,  Charles  T.  Carter,  his  devisee,  since  his  death. 

The  deceased,  after  acquiring  title,  leased  a  portion  of  the 
building  not  occupied  by  the  plaintifi',  and  at  his  own  expense, 
made  valuable  and  pennanent  improvements,  with  plaintiff's 
knowledge. 

There  was  evidence  to  show  that  at  the  time  of  the  trial,  in 
1868,  the  property  was  worth  $2,000,  and  other  evidence  upon . 
the  trial,  which  is  referred  to  in  the  opinion. 

Carter  died  on  the  1st  of  August,  1866,  leaving  a  will 
which  was  duly  proved,  and  which  devised  the  property  to 
Charles  T.  Carter,  the  defendant,  and  appointed  him  executor. 

The  referee  found,  among  other  things,  that  William  F. 
Carter  never  loaned  the  plaintiff  any  money,  and  did  not 
accept  the  transfer  of  the  dwelling-house,  or  the  conveyance 
of  the  lot  to  himself  as  security  for  money  loaned,  or  for  any 
indebtedness,  or  promise,  or  agree  to  reconvey  the  premises, 
or  any  part  thereof,  to  the  plaintiff^  on  any  terms  or  condi- 
tions.   And  as  conclusions  of  law, 

1st.  That  at  the  time  of  his  death  William  F.  Carter  was 
the  legal  owner  of  the  house  and  lot  mentioned  and  described 
in  the  complaint,  and  held  the  same  in  fee,  subject  only  to 
the  payment  of  a  yearly  ground  rent  reserved  in  the  convey- 
ance thereof  from  Wiswall  to  him. 

2d.  That  the  said  plaintiff  has  no  title  or  lawful  daim, 
either  legal  or  equitable,  to  the  said  premises,  or  any  part 
thereof. 

3d.  That  the  defendant,  Charles  T.  Carter,  is  the  lawful 
owner  of  said  premises,  the  same  having  been  devised  to  him 
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in  and  by  the  baid  last  will  and  testament  of  William  F.  Car- 
ter, deceased. 

4tli.  That  tlie  defendants  are  entitled  to  judgment  against 
the  plaintiff  in  this  action  dismissing  his  complaint,  with 
costs  to  be  adjusted,  and  ordered  judgment  accordingly. 
The  plaintiff  duly  excepted  to  the  findings  of  fact  and  con- 
clusions of  law. 

Judgment  was  entered  upon  the  referee's  report,  and  the 
plaintiff  appealed  to  this  court. 

K  K  Btdlardj  for  the  appellant. 

R.  A.  ParmefUeTy  for  the  respondents. 

Present — Miller,  P.  J.,  Potter  and  Parker,  J  J. 

By  the  Court — ^Miller,  P.  J.  It  is  well  settled  that  in  a 
court  of  equity  it  may  be  shown  by  parol  evidence  that  a 
deed  or  instrument  absolute  on  its  face,  was  at  the  time  of  its 
execution  intended  by  the  parties  to  it  as  a  mortgage. 
{Hodges  v.  Tenn,  Marine  Fire  Bis,  Go.^  4  Seld.,  416 ;  Dea- 
part  V.  Walbridgey  15  N.  T.,  874 ;  Sturtevami  v.  Sturtevanty 
20  N.  T.,  39;  Van  Deuaenv.  WorreUy  3  Keyes,  311 ;  Bur- 
ney  v.  WeUman,  42  Barb.,  390 ;  Will  Eq.  Jur.,  429.)  This 
rule,  however,  only  prevails  to  the  extent  of  showing  that  at 
the  time  of  the  execution  and  delivery  of  a  deed  or  assign- 
ment absolute  upon  its  face,  the  parties  actually  designed  that 
it  should  be  a  mortgage  or  a  collateral  security.  A  subse- 
quent agreement  to  that  effect  is  not  enough,  unless  it  be  in 
writing  and  formally  executed.  The  distinction  between  the 
two  cases  is  clearly  manifest,  and  was  recognized  in  Sturte- 
vant  V.  Sttirteva/nt  (20  N.  Y.  R.,  40),  when  it  was  held,  that 
the  grantor  in  an  absolute  conveyance  of  land  not  alleging 
fraud  or  mistake  cannot  prove  by  parol  that  the  grant  was  in 
trust  for  himself.  The  court  say:  "There  is  in  this  case 
some  evidence  tending  to  show  that  the  defendant  was  appa- 
rently willing  to  give  up  the  land  at  one  time  on  being  paid 


1870.]  OP  THE  STATE  OP  NEW  YORK.  71 


Barrett  v.  Carter. 


wliat  tlie  plaintiff  then  owed  him ;  in  ot}ier  words,  that  he 
was  willing  to  recognize  and  carry  oat  the  trust.  But  there 
is  nothing  to  show  that  the  deed  was  intended  at  its  execution 
as  a  mortgage."  The  soundness  of  this  distinction  is  mani- 
fest in  applying  it  to  the  present  case.  The  evidence  shows 
that  the  deceased  held  the  legal  title  to  the  premises  in  ques- 
tion at  the  time  of  his  death  in  August,  1866,  which  ho 
acquired  of  the  plaintiff  in  the  month  of  July,  1863.  About 
this  time  the  deceased  had  obtained  a  lease  of  the  premise? 
from  the  owner,  it  having  previously  been  held  by  the  plain- 
tiff under  a  verbal  agreement ;  he  had  also  executed  a  writing 
to  the  plaintiff  by  which  he  agreed  to  assume  and  pay  certain 
debts,  demands  and  taxes  then  existing,  and  the  back  rents 
of  said  lot.  He  also  afterward,  and  up  to  the  time  of  his 
decease,  received  a  portion  of  the  rents,  and  made  some 
improvements  on  the  property,  and  devised  it  by  his  last  will 
and  testament.  There  is  no  evidence  that  the  plaintiff  ever 
]>aid  any  interest,  made  any  repairs,  paid  any  taxes  or 
received  any  rents,  or  claimed  title.  In  opposition  to  these 
strong  facts,  which  show  that  the  deceased  was  the  absolute 
owner  of  the  premises,  is  the  alleged  discrepancy  between 
the  price  paid  and  the  present  value  proved ;  the  occupa- 
tion of  the  plaintiff  of  a  portion  of  the  premises,  and, 
what  is  mainly  relied  upon,  conversations  between  the 
deceased  and  the  plaintiff's  wife,  which  it  is  claimed  estab- 
lish an  admission  that  the  property  was  held  merely  as 
security.  The  principal  conversation  relied  upon  was  had 
during  the  last  sickness  of  the  plaintiff's  wife,  while  the 
deceased  was  attending  her  as  a  physician,  when  it  may  have 
been  the  .case  that  the  deceased  deemed  it  advisable  not  to 
contradict  the  patient  in  her  debilitated  and  prostrated  condi- 
tion, and  with  these  views  told  her  not  to  worry  herself  about 
it  until  she  got  well.  The  other  declaration  was  made  two 
years  previously,  and  was  disclosed  upon  the  re-direct  exami- 
nation of  the  witness,  who  testified  to  the  conversation  before 
referred  to.  It  will  be  observed  that  neither  of  these  declara- 
tions stated  what  the  original  arrangement  was  between  the 
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parties,  and  if  reliable,  may  very  well  have  related  to  some 
other  and  subsequent  contract  for  the  purchase  of  the  pro- 
perty of  the  deceased,  besides  the  agreement  contained  in 
the  written  instruments  executed  between  the  parties.  As 
already  manifest,  this  would  not  bring  the  case  witliin  the 
rule,^that  parol  evidence  could  be  given  to  show  that  the 
transfer  of  the  property  was  intended  as  a  mortgage.  But . 
giving  to  such  declarations  all  the  force  to  which  they  are 
entitled  under  the  most  favorable  circumstances,  it  may  well 
be  urged,  that  they  merely  tend  to  show  a  willingness  to  sur- 
render the  property  at  what  it  had  actually  cost,  and  not  as 
establishing  an  agreement  made  at  the  time  the  title  passed. 
In  considering  the  weight  to  which  such  testimony  is  entitled, 
it  must  not  be  overlooked  that  declarations  of  this  character 
are  regarded  as  loose  and  uncertain  testimony,  and  as  the  most 
dangerous  species  of  evidence.  A  slight  mistake  or  failure 
of  recollection  will  pervert  the  entire  meaning  of  a  sentence, 
and  change  the  effect  of  the  words  actually  used.  {Garvin 
V.  AckeTy  2  Barb.,  26.)  Such  admissions,  which  do  not  show 
in  any  way  what  the  agreement  was,  are  not  enough  to  overturn 
the  original  contract  and  papers  accompanying  it,  which  are 
absolate  upon  their  face,  (See  Cook  v.  EaUm^  16  Barb.,  442.) 
Although  courts  of  equity  scrutinize  closely  transactions 
between  persons  standing  in  the  relation  of  physician  and 
patient,  yet  there  is,  I  think,  no  proof  given  or  to  be  inferred 
of  undue  influence  exercised  over  the  plaintiff,  which  of 
itself  or  in  connection  with  the  circumstances  proved,  would 
authorize  the  interference  of  the  court  on  that  account. 
See  Neabit  v,  Lockman  (34  N.  Y.,  167),  and  cases  there 
cited. 

It  may  also  be  observed  that  the  facts  adverted  to  were 
properly  presented  to  the  consideration  of  the  referee  ;  and  it 
is  by  no  means  cleai*  that  they  are  so  entirely  preponder- 
ating in  favor  of  the  plaintiff  as  to  authorize  the  conclusion 
that  the  judgment  of  the  referee  was  erroneous,  and  that  his 
findings  were  directly  against  the  evidence,  as  is  claimed  by 
the  plaintiff 's  counsel. 
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It  is  insisted  that  the  referee  erred  in  excluding  the  qnes- 
tion  put  to  the  plaintiff,  whether  he  had  ever  paid  any  rent 
to  the  deceased  for  occupying  the  house  since  the  assignment. 
The  testimony  called  for  a  personal  transaction  between  the 
witness  and  the  testator  during  the  life  of  the  latter,  and,  I 
think,  was  properly  excluded.  (Code,  §  399.)  Although  it 
was  negative  testimony,  yet  it  related  to  the  subject-matter 
of  the  controversy,  and  to  a  fact  in  regard  to  the  action  of 
the  testator,  which  cannot  be  considered  otherwise  than  as  a 
transaction  between  the  parties.  The  object  of  the  provision 
of  the  Code  cited,  was  to  prevent  a  party  being  called  to 
prove  a  transaction  where  the  other  party  was  deceased ;  and 
if  the  plaintiff  could  testify  to  what  was  proposed,  an  impor- 
tant fact  would  be  established  without  any  means  of  contra- 
diction. This  would  be  a  narrow  construction  of  the  enact- 
ment, and  entirely  defeat  its  purpose. 

There  was  no  error  in  the  refusal  of  the  referee  to  open 
the  case  to  Iiear  farther  evidence.  After  the  parties  to  an 
action  have  rested,  the  admission  or  exclusion  of  further  tes- 
timony rests  in  the  discretion  of  the  judge,  or  referee,  before 
whom  the  trial  is  had.  (JStcLcy  v.  Graham^  3  Duer,  453, 
aff'd,  14  N.  Y.,  497.)  Unless  this  discretion  has  been 
abused,  certainly  the  court  should  not  interfere ;  and  as  no 
excuse  is  shown  for  not  calling  the  witness  prior  to  this  time, 
there  is  no  ground  for  holding  that  the  referee  erred.  There 
was  no  error  in  the  trial,  and  the  judgment  must  be  affirmed 
with  costfi. 

Judgment  affirmed. 


Lansing — Vol,  IIL      10 
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The  People  ex  rel.  James  H.  Keyes  and  Samuel  H.  Case, 
PlaintifTs  in  Error,  v.  Samuel  S.  Burnside  and  David  M. 
MiLLEB,  Defendants  in  Error. 

(Gbnebal  Tebm,  Thibd  Depabtmbnt,  July,  1870.) 

Where  a  statute  (Laws  1859,  ch.  884,  §  S),  providing  for  certain  town  raiiroad 
commisaioners,  declared  that  in  caae  any  commissioner  should  **  refbsc, 
or  willfully  n^lect  to  perform  any  part  of  the  duties  required,  his  office 
should  become  vacant,  and  upon  proof  of  the  &ct  to  the  satisfaction  of 
a  county  Judge,  he  should  appoint  some  other  person  to  fill  the  vacancy, 
— HMf  that  a  new  appointment  was  authorized  only  in  case  of  the  com- 
missioners nonrfeoBanee, 

And  accordingly,  where  the  county  Judge  declared  the  office  of  the  com- 
missioners vacant,  for  selling  railroad  stock  of  the  town  for  which  they 
acted,  on  credit,  holding  that  their  -povren  were  limited  to  a  sale  for 
cash,— HMj  that  the  order  was  not  based  upon  a  non-feasanee  of  the 
commissioners,  and  was  unauthorized. 

It  seems,  however,  that  for  cause,  within  the  statute,  and  upon  proof 
thereof  made  to  him,  the  county  Judge  might  declare  the  office  of  the 
commissioners  vacant,  and  make  new  appointments  thereto. 

This  proceeeding  was  initiated  npon  the  Mrritten  applica- 
tion of  twelve  or  more  freeholders  of  the  town  of  Oneonta  to 
the  county  judge  of  the  county  of  Otsego,  praying  the  removal 
from  office  of  the  relators  as  railroad  commissioners  in  and 
for  said  town,  or  that  said  office  be  deemed  and  declared 
vacant,  and  that  the  defendants  in  error  be  appointed  to 
the  said  office. 

The  application  was  presented  to  the  county  judge  ex  parte 
on  the  26th  day  of  August,  1869,  accompanied  by  affidavits 
to  sustain  the  grounds  upon  which  the  application  was  based, 
to  wit :  ^^  1st.  That  said  commissioners  had  attempted  to  sell 
the  railroad  stock  of  said  town  in  violation  of  law.  2d.  That 
they  had  attempted  to  sell  the  same  on  credit  and  for  less 
than  par.  3d.  That  said  attempted  sale  was  secretly  and 
clandestinely  made.  4th.  That  they  were  offered  par  and 
more  than  par  by  other  parties  before  the  alleged  sale.  5th. 
That  they  have  acted  and  are  preparing  to  act  in  the  future 
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contrary  to  the  views  and  wishes  of  at  least  nine-tenths  of  the 
tax-payers  of  said  town." 

The  connty  judge  thereupon  granted  an  order,  stating  that  a 
petition  had  been  filed,  asking  that  certain  persons  therein 
named  be  appointed  commissioners,  and  reciting  that  the  peti- 
tioners claimed  that  the  acting  commissioners  had  refused  and 
willfully  neglected  to  perform  the  duties  enjoined  upon  tliem 
by  the  statute  in  such  case  made  and  provided,  and  directing 
the  commissioners  to  show  cause  before  him  on  the  80th  day  of 
August,  1869,  why  the  appointment  of  other  commissioners 
should  not  be  made,  etc. 

The  plaintiffs  in  error  appeared  by  counsel  before  tlie 
county  judge  and  objected  to  his  jurisdiction  and  to  his.  man- 
ner of  proceeding  as  illegal  and  void,  and  the  objections  were 
overruled.  Their  counsel  thereupon  read  in  answer  to  tlie 
application  and  moving  affidavits,  the  affidavits  of  the  commis- 
sioners and  others,  and  then  moved  that  the  proceedings 
be  dismissed  on  grounds  set  forth,  and  the  county  judge 
declined  to  grant  the  motion. 

It  appeared  that  the  town  owned  stock  to  the  amount  of 
$70,000,  and  that  on  the  30th  of  July  the  relators  sold  said 
stock  to  David  Wilber,  and  received  Wilber's  check  for 
$10,000,  and  agreed  to  deduct  $6,633.52  interest  claimed  by 
the  company  and  disputed  by  the  town.  That  balance  was 
to  be  paid  when  the  stock  was  issued  and  transferred  to  Wil^ 
ber  on  the  books  of  the  company ;  and  that  the  stock  had  not 
been  transferred.  That  on  the  2d  of  August  this  arrangement 
was  changed  and  the  $10,000  check  given  up,  and  a  check  for 
the  whole  amount  ($62,857),  less  the  interest  and  a  town  bond 
of  $508.75  given  by  Wilber,  with  a  verbal  agreement  that  the 
check  was  not  to  bo  presented  until  the  stock  was  transferred. 
There  was  proof  that  Wilber's  check  was  given  for  $45,000. 

On  September  Ist,  1869,  the  county  judge  made  an  order 
reciting  that  proof  to  his  satis&ction  had  been  produced 
before  him,  that  the  commissioners  had  refused  or  willfully 
neglected  to  perform  their  duties  as  commissioners  for  the 
town  of  Oneonta  in  selling  or  disposing  of  the  capital  stock 
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of  said  railroad  company  owned  by  said  town,  on  credit, 
whereby  the  office  of  such  commissioners  had  become  and  was 
thereby  declared  vacant ;  and  appointing  the  defendants  in 
error  in  their  stead  conrnxissioners  for  said  town. 

On  September  6, 1869,  a  writ  of  certiorari  was  duly  granted 
removing  the  proceedings  into  this  court  for  review. 

jE  Cauntrymcmy  for  the  plaintiffs  in  error. 

S.  8.  Bv/maidej  for  the  defendants  in  error. 

Present — Miller,  P.  J.,  Potter  and  Parker,  J  J, 

By  the  Court — ^Miller,  P.  J.  This  case  involves  the  ques- 
tion whether  the  county  judge  of  tlie  county  of  Otsego  had  the 
power  to  declare  the  offices  of  railroad  commissioners  of  the 
town  of  Oneonta,  in  said  county,  held  by  the  relators,  vacant, 
and  to  appoint  the  defendants  in  error  in  their  places,  in 
accordance  with  the  provisions  of  chapter  384  of  the  Laws  of 
1859,  section  5,  which  reads  as  follows :  "  In  case  any  com- 
missioner under  the  said  act,  passed  March  31,  1856,  as 
amended  April  14,  1857,  shall  r^use  or  wUlfvUy  neglect  to 
2?erform  any  part  of  the  dvMea  specified  therein^  or  required 
by  this  acty  his  office  shall  thereupon  become  vacant ;  and 
upon  proof  of  the  fact,  to  the  satisfaction  of  the  county  judge 
of  the  county  wherein  such  commissioner  shall  reside,  he 
shall  appoint  some  other  person  to  fill  his  place,  in  the  man- 
ner now  provided  by  law." 

This  provision  is  highly  penal  in  its  character,  and  inflicts 
a  severe  penalty  upon  the  delinquent  who  has  violated  its 
requirements.  The  jurisdiction  conferred  is  limited  and  spe- 
cial, and  the  proceeding  for  the  enforcement  of  the  act  is  of 
the  most  summary  and  rigorous  character.  The  rule  is  well 
established,  that  penal  statutes,  in  declaring  what  acts  shall 
constitute  an  offence,  and  in  prescribing  the  punishment  to  be 
inflicted,  are  to  be  construed  with  strictness  and  rigor. 
(Dwarris,  786 ;  Sedg.  on  Stat.,  327 ;  The  Watcroliet  Turn- 
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pike  Company  v.  MoKean^  6  Hill,  616.)  The  charge  made 
against  the  commissioners  was  a  sale,  or  an  attempted  sale,  of 
the  stock  of  the  town  in  the  Albany  and  Susquehanna  Kail- 
road  Company,  in  violation  of  the  provisions  of  chapter  401 
of  section  6  of  the  Laws  of  1857,  which  provides  that  "  the 
said  commissioner  or  commissioners  appointed  under  and  by 
virtue  of  this  act,  may  at  any  time,  after  acquiring  sucli  capi- 
tal stock,  exchange  the  same,  in  whole  or  in  part,  for  the 
bonds  issued  under  the  authority  of  this  act ;  and  in  such  case 
they  shall  cancel  the  bonds  so  received  by  them,  or  they  may 
dispose  of  such  stock  in  their  discretion  to  any  purchaser  or 
purchasers,  for  cash;  but  shall  not  sell  or  dispose  of  such 
stock  at  less  than  par,  except  npon  the  written  consent  of  a 
majority  of  the  tax-payers  of  said  town,  their  heirs  or  legal 
representatives,  representing  a  majority  of  the  taxable  pro- 
perty of  said  town  appearing  upon  the  last  assessment  roll, 
proof  of  which  shall  be  by  affidavit.  The  said  commissioner 
or  commissioners  shall  then  sell  the  same  at  public  auction, 
of  which  twenty  days'  notice  shall  be  given  in  two  news- 
papers published  in  the  county  wherein  said  town  is  located, 
and  in  case  of  sale  of  said  stock  either  at  public  or  private 
sale,  the  proceeds  thereof  shall  be  applied  by  said  commis- 
sioners to  tlie  purchase  or  redemption  of  the  bonds  authorized 
to  be  issued  by  this  act,  and  to  no  other  purpose  whatever." 

The  county  judge  made  an  order  whereby  he  declared  the 
offices  held  by  the  relators  vacant,  and  appointed  other  com- 
missioners in  their  places,  upon  the  ground  that  they  had 
willfully  neglected  or  refused  to  peform  their  duties,  in  sell- 
ing or  disposing  of  the  stock  held  by  the  town  on  credit. 
The  willful  neglect  and  refusal  npon  which  the  order  was 
based  was,  that  the  commissioners  had  done  an  act  in  viola- 
tion of  their  duty,  and  had  been  guilty  of  misfeaecmce  in 
office,  and  was  not  upon  the  ground  of  a  refusal  to  perform,  or 
a  willful  nonfeasa^ioe.  In  this,  I  think,  that  the  county  judge 
committed  an  error.  In  order  to  make  out  a  case  within  the 
provisions  of  the  section  cited,  there  mnst  be  an  absolute 
refusal  or  a  willful  neglect  to  perform  some  duty  imposed  by 
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the  act.  The  Btatate  evidently  was  not  intended  to  pnnish 
the  coukmiesioners  for  positive  acts  done  by  them  in  violation 
of  law,  but  for  contumacy,  in  refusing  to  obey  the  mandate  of 
the  law,  and  for  willfully  and  unlawfiilly  neglecting  to  do 
what  was  required  by  the  plain  terms  and  import  of  the  sta- 
tute. While  the  language  of  the  provision  cited,  negatives 
the  idea  that  it  was  intended  to  authorize  an  appointment  of 
new  commissioners  as  a  mere  consequence  of  a  wrongful  act, 
it  is  quite  manifest  that  it  was  not  designed  to  embrace  a  case 
where  there  was  a  mere  breach  of  duty.  Such  an  interpreta- 
tion would  be  extending  the  statute  by  construction  beyond 
what  its  language  imports ;  and  if  such  had  been  the  intention, 
certainly  it  would  have  contained  a  provision  to  that  effect. 

I  also  think  that  there  is  no  force  in  the  position  that  the 
relators,  by  selling  on  credit,  neglected  and  omitted  to  sell  for 
cash,  and  therefore  were  guilty  of  a  willful  neglect  to  perform 
their  duty.  It  is  a  sufficient  answer  to  this  proposition  to  say 
that  the  county  judge  has  not  found  that  the  relators  had  an 
opportunity  to  sell  for  cash,  and  that  they  refused  or  neglected 
to  avail  themselves  of  such  opportunity  and  sold  upon  credit. 
If  the  county  judge  had  found  that  the  commissioners  had 
refused  and  willfully  neglected  to  sell  for  cash,  it  may  have 
materially  altered  the  position  of  the  relators ;  for  it  is  not  diffi- 
cult to  see  that  a  willful  refusal  or  neglect  to  sell  for  cash,  when 
the  interest  of  the  tax-payers  of  the  town  demanded  such  sale, 
and  when  it  would  be  fer  more  advantageous  than  any  other 
disposition  or  sale  of  the  stock,  inight  make  out  a  violation  of 
their  official  duty,  within  the  meaning  of  the  section  referred 
to.  Suppose  the  commissioners  had  been  offered  cash  for  the 
stock  at  its  par  value,  and  were  certain  of  obtaining  it,  and 
had  unlawfully  refused  the  offer,  and  entered  into  a  contract 
for  a  sale  at  less  than  par  on  credit  with  parties  of  doubtful 
pecuniary  responsibility,  so  that  it  was  clear  that  the  tax- 
payers of  the  town  would  be  seriously  injured  by  the  i^efusal 
to  sell  for  cash  and  at  par,  can  there  be  any  doubt  that  tliey 
would  be  guilty  of  a  willful  neglect  of  duty  ?  I  think  not 
And,  under  such  circumstances,  it  would  be  the  plain  duty 
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of  the  county  judge  to  declare  their  offices  vacant,  and  to 
appoint  their  successors.  As  the  county  judge  did  not  thus 
hold,  his  decision  cannot  be  sustained  upon  any  such  ground. 

If  the  view  I  have  taken  as  to  the  construction  to  be 
placed  npon  the  statute  is  sound,  then  it  is  of  no  importance 
to  discuss  the  question,  whether  the  commissioners  had  a 
right  to  sell  upon  credit,  and  were  bound  to  sell  for  cash  and 
not  less  tha/npar.  It  is  not  inappropriate  to  say,  however, 
that  I  am  strongly  inclined  to  think  that  the  discretion  vested 
in  the  commissioners,  under  the  sixth  section  of  the  act,  relates 
to  the  time  when,  and  the  purchasers  to  whom  they  may  sell, 
and  that  in  the  reasonable  exercise  of  their  discretion  in  this 
respect,  they  may  select  the  time  of  sale,  name  the  persons  to 
whom  they  will  make  a  sale,  as  well  as  the  price,  the  sale 
being  made  for  not  less  than  par.  The  evident  object  of  the 
provision  as  to  a  sale  for  cash  and  at  par,  was  to  protect  the 
tax-payers  of  the  town  from  the  improvident,  reckless,  and 
perhaps  corrupt  acts  of  these  officers,  and  to  limit  them  in 
fixing  tlie  terms  of  sale,  as  is  also  abundantly  manifest,  by 
the  exception  incorporated  in  the  same  section  which  provides 
for  a  sale,  at  public  auction,  upon  the  written  consent  of  a 
majority  of  the  tax-payers  of  the  town. 

I  am  also  of  the  opinion,  that  the  county  judge  had  author- 
ity to  declare  the  offices  of  the  commissioners  vacant,  and  to 
appoint  new  officers  in  the  proceeding  before  him,  if  a  case 
had  been  made  out  within  the  provisions  of  the  act.  Although 
the  statute  prescribes  no  form  of  proceeding  in  the  premises, 
except  that  proof  of  the  fact  of  such  violation  of  duty  shall 
be  made  to  the  satisfaction  of  the  county  judge,  it  is  quite 
evident  that  it  was  the  intention  of  the  legislature,  that  the 
proceeding  should  be  of  a  summary  character,  and  not  tech- 
nically formal.  Otherwise,  it  might  be  a  useless  ceremony, 
and  of  no  avail  whatever.  In  the  case  at  bM*,  due  notice  was 
given;  both  parties  had  a  full  opportunity  to  be  heard;  a 
full  investigation  was  had,  and  there  is  no  reason  to  doubt 
that  the  county  judge  had  jurisdiction.  The  legislature  have 
unquestionably,  the  power  to  provide  for  a  summary  removal 
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of  officers  appointed  under  local  and  special  enactments,  and 
such  authority  has  been  frequently  exercised.  (See  The  Peo- 
ple V.  PlaU,  19  How.,  171;  Tlie  People  v.  The  Board  oj 
Metropolitan  Police^  24  How.,  481 ;  People  v.  Bearfiddy  35 
Barb.,  854.) 

Although  the  proceedings  before  the  county  judge  were 
regidar,  and  within  his  jurisdiction,  yet  as  he  exceeded  liis 
authority  in  declaring  the  offices  of  the  commissioners  vacant, 
for  a  cause  not  provided  for,  and  not  within  the  spirit  and 
meaning  of  the  law,  they  must  be  reversed. 

In  a  case  like  this,  neither  party  is  entitled  to  costs.  (37 
N.  T.,  606.) 

Order  reversed. 


The  People  ex  rel.  David  Wilbue  and  another,  Plaintiff's 
in  Error,  i>.  John  Eddy  and  another,  Defendants  in  Error. 

•     (Gekerax  Tsbm  TmsD  Dbpabthbnt,  July,  1870.) 

A  county  judge,  as  provided  by  section  five,  chapter  884,  Laws  1859,  may 
remove  the  town  railroad  commissioners  referred  to  in  that  statute,  for 
unlawful  or  willful  iMnrfetuanM  in  office. 

Accordingly,  where  the  commissioners  reflised  cash  at  par,  with  accrued 
interest,  for  their  town  stock,  and  contracted  for  the  sale  of  the  same, 
with  payment  when  transferred  upon  the  company's  books  and  voted 
upon,  in  fkvor  of  certain  persons  as  directors,  at  a  future  election,  an  order 
of  the  county  Judge  declaring  their  offices  for  that  reason  vacant,  and 
appointing  new  commissioners,  was  affirmed. 

And  it  seems  the  county  judge  haying  jurisdiction,  his  finding  and  deter- 
mination upon  the  facts  were  not  subject  to  review. 

B.M  further,  that  a  dismissal  of  an  application  for  the  removal,  &c.,  of  the  i 

commissioners  was  not  a  bar  to  its  renewal,  where  the  grotmd  of  the  ! 

dismissal,  was  shown  to  be  unfounded  in  fact 

Certioeahi  to  the  county  judge  of  Otsego  county,  to 
review  proceedings  in  which  he  made  an  order  declaring  the 
office  of  the  relators  as  railroad  commissioners  of  the  town 
of  Milford,  vacant  and  appointing  the  defendants  in  their 
places. 
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K  Cotrntrytrum,  for  the  relators. 

K  M.  Harris^  for  the  defendants. 

Present — ^Miller,  P.  J.  and  Potter,  J. 

By  the  Conrt — Miller,  P.  J.  Some  of  the  questions 
arising  in  this  case  are  f  uU  j  discussed  in  the  opinion  in  the  case 
of  The  People  v,  Burnside^  and  tlie  doctrines  there  laid 
down  are  entirely  applicable.  But  the  order  of  the  county 
judge  in  this  case  is  based  on  a  different  ground.  The  order 
recites  that  proof  to  the  satisfaction  of  the  county  jadge  had 
been  produced  that  the  commissioners  had  refused  and  will- 
fully neglected  to  perform  their  duties  as  commissioners,  in 
^^  refusing  to  sell  or  dispose  of  the  capital  stock  of  said  railroad 
company,"  &c.,  "  for  cash  according  to  law,  for  its  par  value, 
and  in  attempting  to  sell  the  same  conditionally  on  credit." 
Tlie  order  was  based  in  part  upon  the  ground  that  the  com* 
missioners  were  guilty  of  an  unlawful  refusal  and  willful 
neglect  of  duty  in  refusing  to  sell  for  cash  and  at  par,  accord 
ing  to  law.  In  the  opinion  referred  to,  I  have  attempted  to 
show  that  such  an  act  of  unlawful  and  willful  inisfemance 
was  embraced  in  the  provisions  of  the  act  under  which  tho 
proceedings  were  had  (S.  L.  of  1859,  chap.  884,  §  5)  ;  and  in 
accordance  with  the  views  there  expressed,  I  think  the 
county  judge  was  authorized  to  make  the  order,  if  a  case  of 
unlawful  refusal  or  willful  neglect  to  sell  for  cash  and  at  par 
was  made  out.  There  was  evidence  to  show  that  the  relators 
were  offered  cash  at  par  for  the  stock  and  payment  of  the 
accrued  interest.  This  offer  was  refused  and  a  contract  was 
made  to  sell  the  same,  to  be  paid  for  when  the  stock  was 
transferred  on  the  books  of  the  company,  when  a  certain  other 
contract  was  fulfilled,  viz.,  when  the  stock  was  voted  for  at 
a  future  election  of  directors  of  the  company  in  favor  of  cer- 
tain persons  named.  The  refusal  ,of  the  offer  made  and  the 
entering  into  a  contract  so  clearly  against  the  interest  .of  the 
tax-payers  of  the  town,  furnished  sufficient  evidence  of  a 
&ilure  to  perform  their  duty  in  refusing  to  sell  on  the  most 
Lansing — ^Vol.  O.  11 
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advaDtageoos  terms,  and  jastified  the  conclusion  of  the  county 
judge,  and  the  order  made  by  him.  The  county  judge  having 
jurisdiction  and  power  to  act  in  the  premises,  his  findings  and 
determination  are  conclusive  and  not  the  subject  of  review. 
{The  People  v.  Boa/rd  of  Asaesors,  39  N.  T.,  81,  88 ;  Peo- 
ple V.  Board  of  Police  Com.y  id.,  506,  612,  517.)  The  county 
judge  found  by  his  order  that  the  commissioners  had  done 
more  than  comimitted  an  error  of  judgment,  and  had  unlaw- 
fully refused  to  make  the  sale  according  to  law  and  ti*anscended 
whatever  discretion  was  conferred  upon  them. 

It  is  urged  that  the  dismissal  of  the  first  application  made 
by  the  relators  is  a  bar  to  the  last  one.  The  proceed- 
ings were  dismissed  upon  the  sole  ground  that  the  com- 
missioners had  sold  the  stock  for  cash  at  par,  and  in 
that  respect  complied  with  the  law  which  subsequently 
on  the  second  application  appeared  to  be  untrue.  I 
think  the  objection  is  not  well  taken.  The  application  is 
in  the  nature  of  a  summary  proceeding  under  a  special 
statute,  and  differs  materially  from  those  cases  where  a  judg- 
ment is  pronounced  after  a  full  trial  and  hearing,  according  to 
the  practice  of  a  court,  or  the  provisions  of  law,  prescribing 
the  manner  and  mode  in  which  a  trial  or  disposition  of  the 
case  may  be  had;  such  as  the  taxation  of  a  bill  of  costs 
{Supervieors  of  Onondaga  v.  Briggs,  2  Denio,  26),  or  sum- 
mary proceedings  to  recover  possession  of  leased  premises 
(  White  V.  Coatesworthj  2  Seld.,  137),  or  a  judgment  upon  a 
verdict.    {Bemarest  v.  Largo^  32  N.  Y.,  281.) 

ITo  notice  is  required  by  the  statute  of  the  application,  and 
it  is  perhaps  more  in  the  nature  of  a  motion  where  leave  to 
renew  may  be  granted.  If  the  judge  had  considered  the 
service  of  the  papers  defective,  or  the  papers  insufficient  or 
even  fully  answered,  there  can  be  no  doubt  but  that  he  would 
liave  been  authorized  to  grant  leave  to  renew  the  application. 
Although  such  leave  was  not  fonnally  granted  before  the  appli- 
cation, he  bad  a  right  when  it  was  made  to  hold  that  he  would 
grant  leave  on  the  spot,  and  without  niaking  a  formal  order 
to  that  effect,  to  say  that  he  would  hear  the  application  on 
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the  merits.  In  DoUfus  v.  Frosch  (5  Hill,  493),  an  order  for  a 
commission  was  allowed  to  stand  althongli  irregularly  granted 
after  a  previous  application  had  been  denied,  and  no  leave  to 
renew  had  been  obtained. 

Motions  in  the  course  of  practice  are  addressed  to  the  dis- 
cretionary power  of  the  court,  and  the  doctrine  of  res  adju- 
dicata  does  not  strictly  apply.  The  renewal  of  them  is  a 
matter  of  discretion,  and  the  question  of  granting  leave  or 
allowing  them  to  be  made  without  any  leave  must  always 
rest  in  the  judgment  of  the  tribunal  to  which  they  are 
addressed,  without  limiting  its  operation  to  any  strict  inile  of 
practice.  More  especially  should  this  be  the  case  when  the 
proceeding  is  before  a  local  officer,  relates  to  officers  appointed 
by  him,  and  no  rules  of  practice  have  been  established  in 
regard  to  it.  I  think  that  the  county  judge  was  right,  and 
that  the  order  made  I  V  him  should  be  affirmed,  but  no  costs 
should  be  allowed. 

Order  affirmed. 


Samuel  Hewbtt,  administrator,  &c.,  v.  The  N.  Y.  Central 

Bailboad  OoHPAirr. 

(OsNBBAL  Tbbx,  Thibd  Dbpabtmbnt,  Jult,  1870.) 

Where,  in  an  action  against  a  railroad  company  for  running  oyer  and 
causing  the  death  of  the  plaintiff's  intestate  wbUe  in  the  act  of  croesing 
the  defendant's  track  at  a  street  crossing,  the  defendant  asked  the  court 
to  charge,  that  if  the  defendant,  after  reaching  the  croeslng,  attempted  to 
cross  the  track  without  looking  in  the  direction  of  the  approaching  train, 
she  was  guilty  of  negligence,  and  the  plaintiff  could  not  recover. — Hdd^ 
that  the  request  was  proper,  and  the  charge  should  have  been  made  as 
requested. 

And  held,  ftirther,  that  it  was  error  to  charge  as  requested,  with  the  quali- 
fication that  if  the  deceased  acted  with  ordinary  prudence  and  due  care, 
there  bemg  biA  four  seconds  of  time  required  to  does,  the  Juiy  might 
find  for  the  plahitiff. 
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Exceptions  ordered  to  be  beard  in  tbe  first  instance  at 
General  Term.  Tbe  fisicts  of  tbe  case,  so  far  as  material,  are 
sufficientlj  stated  in  tbe  opinion. 

G.  Smithy  fbr  tbe  plaintiff. 

S,  A.  Jack9onj  for  tbe  defendant. 

Present — Miller,  P.  J.,  Poitbb  and  Pabkeb,  JJ. 

By  tbe  Court — ^Miller,  P.  J.  Tbis  action  was  brongbt  to 
recover  damages  of  tbe  defendant,  alleged  to  bare  been  sus- 
tained by  the  plaintiff  in  consequence  of  tbe  deatb  of  bis 
intestate,  Harriet  A.  Hewitt,  wbicb  is  cbarged  to  bave  been 
caused  by  tbe  negligence  of  tbe  defendant's  agents.  Tbe 
deceased  was  killed  wbile  crossing  tbe  defendant's  track  on 
Bridge  street,  in  tbe  village  of  Amsterdam,  by  an  express 
train  passing  east.  Evidence  was  introduced  to  establish 
negligence  on  tbe  part  of  tbe  defendant ;  and  it  was  insisted 
by  tbe  defendant  tbat  the  facts  presented,  established  that  tbe 
negligence  of  the  plaintiff's  intestate  contributed  to  tbe  pro- 
duction of  the  injury  wbicb  resulted  in  her  death.  A  motion 
was  made  for  a  nonsuit  upon  this  ground,  at  the  close  of  the 
testimony,  which  was  denied  and  an  exception  taken  to  tbe  1 

ruling  of  the  justice.  At  tbe  conclusion  of  the  charge  of 
the  judge  to  the  jury,  tbe  defendant's  counsel,  among  other 
requests  to  charge,  asked  tbe  court  to  charge  tbe  jury,  tbat  if 
the  deceased,  after  she  reached  Bridge  street,  attempted  to 
cross  the  railroad  track  at  the  time  she  was  injured,  without 
looking  westerly  to  see  if  an  engine  was  approaching,  she  was 
guilty  of  negligence  and  the  plaintiff  cannot  recover.  Tbe 
court  so  charged  with  the  qualification,  that  if  the  circum- 
stances of  the  case  show  that  she  acted  with  ordinary  pru- 
dence and  with  due  care,  there  being  but  four  seconds  of 
time  required  to  cross,  the  jury  may  find  for  tbe  plaintiff. 
Exception  was  duly  taken  to  the  refusal  to.  charge  as  so 
requested  without  the  qualification,  and  to  such  qualification. 
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I  think  that  the  defendant's  request  should  have  been  com- 
plied with,  and  that  there  was  error  in  refusing  to  charge,  as 
well  as  in  the  qualification  appended  to  the  chaige.  If  the 
plaintiff  in  the  action  was  entitled  to  recover  at  all,  it  was 
upon  the  ground  that  the  deceased  was  not  guilt j  of  negli- 
gence which  contributed  to  produce  the  injury.  The  train 
which  caused  the  death  of  the  intestate  came  fifom  the  west, 
and  it  is  probable  if  not  entirely  certain  that  she  could  have 
seen  it  had  she  looked  in  that  direction.  She  was  bound  to 
use  ordinary  prudence  and  care  in  protecting  herself,  and  I 
think  was  guilty  of  negligence  if  she  did  not  employ  her 
ordinary  faculties  for  this  purpose.  This  rule  is  too  well 
settled  to  admit  of  any  question  at  the  present  time.  ( Oomalez 
V.  N.  T.(&H.  R.  R.  Co.,  38  N.  T.,  442;  Wiloox  v.  Rome, 
W.  <&  Ogdensburgh  R.  R.  Co.,  34  N.  T.,  366 ;  Beiaegd  v. 
N.  r.  a  R.  R.  Co.,  40  N.  Y.,  922 ;  Grippen  v.  J/'.  Y.  C. 
R.  R.  Co.,  40  N.  Y.,  61.)  The  charge  of  the  judge  in  fact 
concedes  the  correctness  of  the  principle  embodied  in  the 
request  made,  but  seeks  to  limit  its  application  to  the 
circumstances  of  the  case  on  trial.  The  effect  of  the  qualifica- 
tion was  to  instruct  the  jury  that  inasmuch  as  a  very  short 
time  was  required  to  cross  the  track,  they  were  authorized  to 
find,  that  in  the  exercise  of  ordinary  prudence  the  deceased 
was  not  bound  to  look  to  see  whether  a  train  was  approach- 
ing, even  although  the  circumstances  show  she  had  reason  to 
believe  one  was  then  due,  which  she  might  have  avoided  if  she 
had  taken  the  pains  to  look  in  the  direction  from  which  it 
came.  This  was  clearly  wrong  and  in  conflict  with  the  prin- 
ciple laid  down  in  numerous  cases,  to  some  of  which  I  have 
referred.  If  ordinary  care  and  prudence  requires  persons 
passing  a  railroad  track  to  exercise  their  faculties  in  seeing 
whether  a  train  is  approaching,  then  the  deceased  would  not 
be  exonerated  because  only  a  few  seconds  was  required  to 
cross.  The  qualification  put  was  a  substantial  denial  of  the 
proposition  made,  and  may  well  have  misled  the  jury. 

In  the  case  last  cited,  Oripjpen  v.  N.  Y.  C.  R.  R.  Co.,  (40 
N.  Y.,  51),  a  similar  request  was  made  and  refused,  and  it  was 
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held  that  the  refasal  was  erroneous.  I  think  this  case  is 
decisive  of  the  question  discussed.  Some  other  questions  are 
raised  by  the  defendant,  but  as  a  new  trial  must  be  granted 
for  the  error  of  the  judge  in  refusing  to  charge  as  requested, 
it  is  needless  to  discuss  them. 

A  new  trial  must  be  granted  with  costs  to  abide  the  event. 

New  trial  granted. 


The  CoMMEBdAL  Bank  of  Kentuokt,  Respondent,  v.  Joseph 

B.  Yabnum,  Appellant. 

(General  Term,  First  Department,  July,  1870.) 

In  order  to  fix  the  liability  of  the  indoraer  of  a  foreign  bill  of  exchange, 
both  the  presentation  and  protest  thereof  must  be  by  the  same  notary. 

And  both  of  these  acts  must  be  performed  by  the  notary  in  person. 

The  M.  bank  of  N.  Y.  intrusted  to  its  usual  notary,  for  the  purpose  of  pre- 
sentation and  protest,  a  bill  of  exchange  drawn  on  the  P.  bank  of  the 
same  place,  by  a  firm  at  St  Louis,  Mo., and  belonging  to,  and  sent  to  the 
M.  bank  for  collection  by,  the  plaintiff;  the  notary  procured  his  partner, 
also  a  notary,  to  make  the  demand,  but  made  the  protest  himself — Heldj 
that  the  protest  was  insufficient,  and  that  notice  thereof  sent  to  the 
indorser  did  not  chaise  him. 
-  Eeldy  further,  that  the  notary  was  liable  (under  2  R  S.,  284,  §  48),  in  an 
action  by  the  plaintiff  for  the  damages  sustained. 

It  seems,  that  the  plaintiff's  action  against  the  notary  was  only  maintain- 
able under  the  statute. 

It  seems,  that  if  the  protest  is  formally  ^*  noted,'*  an  actual  protest  is  not 
necessary  before  notice,  but  is  sufficient  if  made  betbre  suit  brought 

It  seems,  that  a  certificate,  stating  that  a  note  was  presented  at  a  time  named^ 
payment  thereof  demanded  and  refhsed  and  the  same  protested,  which  runs 
in  the  name  of  a  notary  who  is  a  partner  in  the  notarial  business  of  the 
notary  who  actually  made  the  presentment,  &c.,  and  is  entered  in  the 
firm  register  by  the  latter's  dh!ection,  and  signed  by  the  notary  named  in 
the  certificate,  while  the  other  adds  his  initials  upon  the  margin  to  signify 
that  he  presented  the  note,  is  not  a  legal  '*  noUng  of  the  protest" 

8o  far  as  the  duty  of  a  notary  is  determined  by  statute,  or  upon  authority, 
evidence  of  a  custom  among  notaries,  contrary  to  such  duty,  is  inad* 
missible  in  evidence  to  excuse  his  official  action. 
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A  bill  of  exchange,  payable  four  months  after  date,  and  drawn  upon  a 
banking  association,  or  individual  banker,  is  within  the  statute  (Ls.  1857, 
chap.  416),  which  abolishes  days  of  grace  in  certain  cases. 

This  was  an  appeal  from  a  judgment  entered  upon  the 
decision  of  Mr.  Justice  Mullin,  before  whom  the  action  was 
tried,  without  a  jury.  The  action  was  commenced  in  Febru- 
ary, 1866. 

The  plaintiff  was  a  banking  corporation,  located  and  doing 
business  at  Paducah,  in  the  State  of  Kentucky.  The  defend- 
ant was  a  notary  public,  in  the  city  of  New  York,  and  was 
the  duly  appointed  notary  of  the  Metropolitan  Bank,  in  that 
city :  and  employed  by  it  to  transact  all  the  business  of  the 
bank  in  the  protesting  of  commercial  paper  which  required  the 
employment  of  a  notary.  His  arrangement  with  the  bank 
was,  to  receive  all  such  paper,  and  either  protest  it  himself, 
or  have  it  properly  protested. 

On  the  4:th  day  of  September,  1860,  W.  H.  Barkesdale  & 
Co.,  a  firm  doing  business  in  the  city  of  St.  Louis,  Mo.,  drew 
tlieir  draft  or  check,  dated  at  St.  Louis,  upon  the  Park  Bank, 
New  \'ork,  for  the  sum  of  $10,000,  payable  to  the  order  of 
John  F.  Darby,  four  months  after  date,  as  follows : 

"  $10,000.  St.  Louis,  Mo.,  September  Uhj  1860. 

"  Four  months  afterdate,  pay  to  the  order  of  John  F.  Darby, 
acceptance  waived,  ten  thousand  dollars,  for  value  received. 

"  W.  H.  BARKSDALE,  &  CO. 
«  To  Park  Bank,  New  York." 

Darby  indorsed  the  draft,  and  it  was  discounted  by  the 
plaintiff.  The  plaintiff  sent  the  draft,  properly  indorsed  by 
its  president,  to  the  Metropolitan  Bank  of  the  city  of  New 
York,  for  collection,  that  bank  being  the  regular  correspond- 
ent of  plaintiff,  to  whom  all  its  acceptances,  and  bills,  pay- 
able in  said  city,  were  sent  for  collection  and  credit. 

On  the  5th  of  January,  1861,  on  which  day  the  draft 
became  payable,  it  was  received  by  the  defendant  from  the 
Metropolitan  Bank,  for  demand  and  protest.    The  defendant 
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was  at  that  time  in  partnership  with  P.  W.  Tnmej,  in  the 
law  and  notarial  bnsiness,  and  the  firm  were  also  the  attor- 
neys of  the  bank.  Mr.  Tnrney  was  also  a  notary  public,  and 
their  fees  as  notaries  were  shared  eqnally  between  them.  On 
the  5th  of  January,  1861,  some  fifty  other  notes  and  bills 
were  also  delivered  to  defendant  for  demand  and  protest,  and 
he  was  unable  to  present  or  give  his  personal  attention  to  all 
•  of  them.  He  handed  the  draft  to  Mr.  Tumey,  who  pre- 
sented and  demanded  payment  of  the  same  at  the  Park  Bank. 
Payment  was  refused;  and  on  the  same  day  Mr.  Tumey 
caused  an  entry  in  the  protest  register  of  the  firm,  to  be 
made  by  one  of  the  firm  clerks,  adding  his  own  initials  (to 
signify  as  he  testified  that  he  presented  the  draft)  upon  the 
margin,  which  was  signed  by  the  defendant,  and  was  as  fol- 
lows, viz.: 

**  State  op  Nbw  Yobk,         ) 
Citt/  cmd  County  of  New  Yot\  \  ^* 

"On  the  fifth  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  sixty-one,  at  the  request  of  The  Metro- 
politan Bank,  I,  Joseph  B.  Varnum,  Jr.,  a  notary  public  for 
the  city  and  county  of  New  York,  did  present  the  original 
[P.  W.  T.]  draft,  of  whi'^h  the  above  is  a  copy,  to  the  cashier, 
of  the  Park  Bank  in  said  city,  being  the  place  where  the  same 
is  payable,  and  deiLanded  payment  thereof,  which  was 
refused;  whereupon  I  duly  protested  the  same  for  non-pay 
ment. 

"  Notice  of  said  protest  was  given  as  follows :  January  7th, 
mailed  to  L.  M.  Flournoy,  Pt.,  Paducah,  Ky.,  to  all  parties, 
and  duplicate  to  drawers,  St.  Louis,  Mo. 

«  J.  B.  VAKNUM,  Jb., 
*'  Notary  Public:' 

On  the  same,  or  the  next  day,  the  defendant  made  out  a 
certificate  of  protest,  and  notices  for  the  drawers  and  indors- 
ers,  and  sent  the  same  by  mail  to  the  plaintiff  at  Paducah, 
and  to  Barkesdale  &  Co.,  at  St.  Louis.  The  notice  for  the 
indorser,  Darby,  was  sent  to  the  plaintiflFl 
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On  the  7th  day  of  January,  1861,  the  draft  was  mailed  by 
the  cashier  of  the  Metropolitan  Bank  to  the  plaintiff  at  Padu- 
cah,  and  abont  or  nearly  a  month  after  the  date  of  the  notice, 
it  was  received  by  Darby,  the  indorser,  through  Barkesdale 
&  Co.  The  drawers  were  insolvent  in  January,  1861,  but 
Darby,  the  indorser,  was  solvent.  The  plaintiff  brought 
suit  in  the  Common  Pleas  of  St.  Louis  against  the  drawer 
and  indorser,  and  the  court  discharged  the  defendant  from 
liability  upon  the  ground,  that  the  defendant  did  not  person- 
ally present  the  bill  for  payment,  and  that  the  acts  of  Tur- 
ney  did  not  amount  to  a  protest.  (86  Mo.,  663.)  While 
that  suit  was  pending,  and  before  its  trial,  a  certificate  of  pro- 
test in  due  form,  was  made  by  Mr.  Tumey,  as  notary 
public,  and  delivered  to  the  attorneys  for  the  plaintiff, 
and  Messrs.  Yamum  and  Tumey,  wrote  to  said  attorneys, 
advising  them  of  the  usage  in  the  city  of  New  York,  to 
present  and  demand  bills  by  the  clerks  of  notaries,  etc. 
Evidence  offered  to  establish  a  custom  in  the  city  of  New  York, 
to  treat  bills  of  exchange  drawn  upon  persons  in  this 
State  from  other  States  of  the  Union  as  inland  bills,  and 
protest  them  upon  presentation  by  notaries'  clerks,  was 
excluded  by  the  court  under  defendant's  exception.  The 
defendant's  counsel  offered  to  prove  a  universal  usage  and 
custom  in  the  city  of  New  York  among  all  persons  connected 
with  or  transacting  business  with  bankers  or  banks  therein, 
and  with  the  notaries  public  therein  to  protest  all  bills  of 
exchange,  foreign  or  inland,  and  promissory  notes,  upon  the 
presentment  or  demand  of  payment  by  a  derk  or  agent  of  the 
notary  employed,  <fec.  The  court  reiused  to  receive  the  evi- 
dence, and  defendant's  counsel  excepted. 

The  court  held  in  substance  that  defendant  was  liable  for 
the  whole  amount  of  the  bill,  under  the  provisions  of  the  star 
tute  (2  R.  S.,  284,  §  48),  declaring  a  notary  liable  for  miscon- 
duct in  his  office  to  any  party  injured  thereby ;  that  the 
instrument  was  a  foreign  bill  of  exchange ;  that  it  must  have 
been  personally  presented  and  demanded  by  defendant  and 
protested  by  him ;  that  the  acts  of  Tumey  did  not  amount  to 
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B  valid  protest  of  the  bill ;  that  defendant  was  guilty  of  mis- 
conduct within  the  meaning  of  the  statute  for  not  presenting 
and  demanding  the  bill  in  person.  The  defendant  duly 
excepted  to  both  the  findings  of  fact  and  conclusions  of  law. 
(For  opinion  of  Mr.  Justice  Mullik,  see  note.) 


NoTB. — ^MuiiLm,  J.  The  hill  of  exchange  in  question  in  this  suit  was 
lent  hj  the  pbdntiff  to  the  Metropolitan  Bank  of  New  York  for  collection> 
uid  hy  it  delivered  to  the  defendant,  a  notary  public,  for  presentment ;  and 
If  not  paid,  then  to  be  protested.  The  failure  of  the  defendant  to  make 
presentment,  whereby  the  plaintiff  has  lost  its  remedy  over  against  the 
Indorser  of  the  bill,  is  the  gravamen  of  the  action. 

The  defendant  insists,  as  his  first  defence  to  the  action,  that  if  the  matters 
t^harged  in  the  complaint  be  taken  to  be  true,  he  is,  nevertheless,  not  liable 
vo  the  plaintiff.  He  was  the  agent  of  the  Metropolitan  Bank,  and  is  liable 
to  it  only  for  any  neglect  of  duty  in  relation  to  the  protest  of  the  bill 

The  general  rule,  undoubtedly,  is,  that  a  sub-agent  is  only  responsible  to 
ihe  person  fh>m  whom  he  received  his  appointment;  in  other  words,  he  is 
the  agent  of  the  agent,  and  not  of  the  principal  (AUen  v.  Merehantt^  Bank^ 
23  Wend.,  215 ;  I^migamery  Co,  Bank  v.  The  Albany  Oiiy  Bank,  8  Seld., 
459.) 

The  plaintifb'  counsel  concedes  the  general  rule  to  be  as  stated,  but 
insists  that  it  has  no  application  to  the  case  of  a  sub-agent,  who  is  a  public 
officer,  whom  the  agent  was  compelled  to  employ ;  and  that  the  rule  only 
applies  to  the  cases  of  sub-agents,  over  whom  and  whose  appointment  and 
removal  the  agent  has  controL 

In  support  of  the  proposition  as  thus  stated,  I  am  referred  to  the  case  of 
AUen  V.  MerehanU^  Bank  (mpra);  Bmedes  v.  The  Bank  of  UUca  (20  J.  R, 
888) ;  same  case  in  Court  of  Errors  (8  Cow.,  678) ;  Wilson  v.  Smith  (8  How. 
U.  S.  R.,  768);  Bakery,  Prentice  (6  Mass.,  480);  Bank  qf  Metropolis  v.  Mw 
England  Bank  (1  How.,  284);  Lawrence  v.  SUminffUm  Bank  (6.  Cow.,  581); 
Baney  v.  Weed  (8  Sandf.  S.  C.  R),  and  several  cases  fix>m  the  Ohio  and 
Indiima  State  reports.  As  the  latter  are  not  accessible,  I  have  not  had  the 
means  of  ascertaining  how  far  they  sustaui  the  counsers  position. 

In  AUen  v.  The  Merchants  Bank,  the  action  was  brought  to  recover  dam- 
ages, resulting  from  the  neglect  of  a  notary,  to  whom  a  bank  in  Philadelphia 
had  delivered  a  note,  transmitted  to  it  by  the  defendant  for  collection,  to 
notify  the  indorsers,  whereby  the  debt  was  lost 

The  Supreme  Court  held  that  the  defendant  dischaiged  its  duty  to  the 
plaintiff  when  it  delivered  the  notes  to  its  corresponding  bank  in  Philadel- 
phia, and  that  the  notary  and  not  the  defendant  was  liable  for  neglect  of 
duty. 

The  Court  of  Errors  reversed  the  judgment,  holding  that  an  agent,  receiv- 
ing a  note  or  bill  for  collection,  is  liable  to  the  owner  for  the  laches  of  the 
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H.  E.  DavieSj  and  Noah  Davisy  for  the  appellant,  insisted 
with  other  points,  as  follows : 

The  defendant  owed  no  duty  to  the  plaintiffs  in  respect  to 
the  discharge  of  his  duty  in  reference  to  the  protest.    He 


agents  employed  by  it  in  effecting  the  collection  or  protest  of  the  bill  or 
note,  and  giving  notice  to  the  parties  liable,  in  the  event  of  non-payment 
by  the  maker  or  acceptor. 

Senator  Yerplanck,  in  the  course  of  an  elaborate  opinion,  referring  to  the 
SQggestion  of  counsel  that  the  misconduct  charged  in  the  case  was  that  of  a 
public  officer,  and  that  he,  and  not  the  defendant,  was  answerable  to  tlie 
plaintiff  for  whatever  damages  resulted  fix)m  it  to  the  plaintiff,  says :  *'  If 
this  laches  had  been  committed  by  the  officer  in  that  part  of  his  duty  which 
was  peculiarly  official,  and  could  only  be  performed  by  himself  or  some 
other  notary,  he  having  been  requested  or  instructed  to  perform  such  duty 
I  doubt  whether  the  collecting  bank,  or  any  other  institution  or  person 
employing  him,  would  be  responsible  for  his  neglect  in  that  which  was  not 
voluntarily  confided  to  him,  but  wherein  his  official  duties  were  rendered 
necessary  by  the  requirements  of  the  law,  and  when  his  employer  had  done 
all  that  was  within  his  power  for  the  performance  of  the  original  undertak- 
ing, then  it  would  seem  that  the  notary  would  alone  be  responsible.*' 

The  learned  senator,  however,  was  of  the  opinion  that  as  the  laches  were, 
in  performance  of  a  part  of  the  duty  imposed  upon  him,  which  could  have 
been  performed  by  any  other  person,  it  was  not  such  an  official  act  as 
brought  the  case  within  the  principle  which  made  the  notary  and  not  the 
bank  to  which  the  bill  was  delivered  liable  for  the  neglect  to  charge  the 
indorsers. 

The  proposition  relied  upon  by  the  counsel  was  not  therefore  decided, 
and  it  stands  as  a  mere  dictum,  but  the  dictum  of  a  distinguished  Jurist. 

In  none  of  the  other  cases  cited  by  the  plaintifBs'  counsel  was  the  question 
under  consideration  considered  or  even  suggested,  except  in  Maney  v. 
Weed  (8  Sandt  8.  C.  R,  577). 

In  that  case  the  defendant  had  recovered  a  Judgment  in  the  Circuit  Court 
of  the  United  States,  in  Michigan.  Execution  thereon  was  issued  to  the 
deputy  marshal,  who  seized  and  advertised  in  a  newspaper  published  by  the 
plaintiff  the  sale  of  the  property  seized  by  virtue  of  the  execution,  and  it 
was  for  this  service  this  action  was  brought  The  plaintifb*  counsel  claimed 
to  recover  on  the  ground  that  the  deputy  marshal  was  the  agent  of  the 
defendant  in  all  proceedings  to  enforce  the  execution.  But  the  court  repu- 
diated the  doctrine,  and  held  that  the  relation  of  principal  and  agent  does 
not  subsist  between  the  plaintiff  in  an  execution  and  the  deputy  of  a  sheriff. 
DuBB,  J,,  goes  &rther,  and  gives  it  as  his  opinion  that  an  agent  is  not 
responsible  for  the  laches  of  a  sub-agent,  which  from  custom  or  the  natoro 
of  the  business  to  be  done,  a  sub-agent  or  public  officer  must  be  employed 
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was  employed  by  the  Metropolitan  Bank,  and  no  privity  of 
contract  existed  between  him  and  the  plaintiffs.    The  Metro* 


to  perform.  After  remarking  that  the  relation  of  principal  and  agent 
results  fix>m  contract,  and  is  therefore  purely  volontaiy,  the  learned  Judge 
proceeds  and  says ;  "  It  is  the  wiU  of  the  principal  that  fixes  the  limit  of 
his  (the  agent's)  authority,  regulates  its  exercise  and  determines  its  exist- 
ence. The  principal  appoints,  directs,  controls,  remoyes  him.  It  is  plain 
that  these  observations  cannot  be  applied  to  the  relation  between  the 
marshal  or  sheriff  and  the  suitors,  &c." 

It  is  perfectly  Just  that  he  who  employs  an  agent  should  be  responsible 
for  the  acts  within  the  scope  of  the  authority  of  the  person  whom  he  selects, 
tmsts  and  controls,  but  it  is  not  Just  that  any  person  should  be  responsible 
for  the  acts  of  a  public  officer  whom,  without  regard  to  his  own  wishes,  the 
law  commands,  and  unless  he  chooses  to  abandon  his  rights,  compels  him 
to  employ. 

In  Story  on  Agency,  818,  it  is  said  that  an  action  will  not  lie  against  an 
agent  for  the  misfeasance  or  the  negligence  of  those  whom  he  has  retained 
for  his  principal,  any  more  than  it  will  lie  against  a  servant  who  hires  labor- 
ers for  his  master  for  their  acts. 

Parsons,  in  his  work  on  Contracts,  page  84,  says :  **  A  substitute  appointed 
by  an  agent  who  has  the  power  of  substitution,  becomes  the  agent  of  the 
principal,  and  may  bind  him  by  his  acts,  and  is  responsible  to  him  as  his 
agent,  aud  may  look  to  him  for  compensation." 

These  authorities,  and  others  to  the  same  effect,  are  in  conformity  with 
the  law,  as  laid  down  by  the  Supreme  Court,  in  AUen  y.  The  Merehant^ 
Bank  (15  Wend.),  and  which  was  expressly  oyerruled  by  the  Court  of 
Errors  in  the  same  case  in  the  22  Wend,  9upra. 

It  will  be  observed  that  when  it  is  said  that  sub-agents  are  liable  to  the 
principal  for  their  misconduct,  it  is  confined  to  a  case  in  which,  ih)m  cus- 
tom, or  the  nature  of  the  business  to  be  done,  the  principal  knows  that  sub- 
agents  must  be  employed,  or  the  law  requires  the  duty  to  be  done  by  the 
agent  appointed  or  elected  under  its  authority,  and  oyer  whom  the  agent 
has  no  control  or  power  of  removal,  yet  there  are  exceptions  to  this  rule. 

The  master  or  owner  of  a  ship  is  liable  to  third  persons  for  loss  or  ix\jury 
resulting  from  the  neglect  of  the  pilot,  notwithstanding  he  is  appointed  by 
the  State,  and  while  in  charge  of  the  ship  has  absolute  control  of  her,  the 
power  of  the  captain  being  for  the  time  suspended.  {D&nisan  y.  Seymour^ 
9  Wend,  9.) 

There  is  nothing  left  of  the  dicta  to  support  the  position  of  the  plaintiff's 
counsel  except  the  suggestion  that  when  the  agent,  in  the  performance  of 
the  duty  intrusted  to  him,  is  required  to  employ  a  public  officer,  and  no 
other  Uian  such  officer  can  perform  it,  then  the  officer  is  himself  liable  to  the 
prindpal,  and  the  agent  is  only  liable  for  good  faith  in  selecting  one  that  is 
competent  to  perform  the  duty. 
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politan  Bank  waa  the  agent  of  the  plaintiffi  for  the  collection 
of  the  cheeky  or  draft,  and  liable  to  them  for  any  negligence 


The  principle,  tm  thus  modified,  must,  it  seems  to  me,  commend  itself  to 
eveiy  man's  sense  of  right  and  Justice.  But  yet  I  cannot  perceive  how  it 
can  be  held  to  be  the  law,  while  the  doccrine  in  AUwi  t.  The  M&rehanti 
Bank  (22  Wend.),  stands  anierersed. 

The  Supreme  Court  assumed  that  when  a  note  or  bill  is  left  with  a  bank 
for  collection,  the  bank  undertakes  to  forward  it  to  the  place  where  it  is 
payable  to  some  competent  and  responsible  agent,  to  demand  and  receiye 
payment,  or  to  protest  it  for  non-payment,  and  give  notice  thereof  to  the 
parties  who  are  contingently  liable  on  such  paper. 

The  Court  of  Errors  assumed  the  undertaking  of  the  bank  to  be  essen- 
tially different,  that  by  receiving  the  bill  for  collection  it  became  directly 
responsible  for  the  misconduct  of  every  agent  employed  in  accomplishing 
the  intended  object 

The  liability  of  a  bank,  undertaking  to  collect  paper  for  a  customer,  is  thus 
made  as  broad  and  as  complete  as  if  it  should  enter  into  a  covenant  to  col- 
lect the  paper.  If  a  covenant  is  entered  into,  I  apprehend  that  the  bank 
would  be  liable  for  all  persons,  officers  as  well  as  private  persons,  who  should 
be  employed  in  the  business  of  collection. 

While  I  think  an  agent  for  collecting  bills  and  notes  should  not  be  liable 
for  the  misconduct  of  public  officers  necessarily  employed  by  it  to  perform 
some  duty  in  regard  to  the  business  undertaken  by  the  agent,  yet  it  has  not 
been  so  decided  by  our  courts,  but  on  the  contrary  the  weight  of  authority 
seems  to  be  against  it,  and  I  do  not  feel  at  liberty  to  so  hold  in  the  case. 
(Edwards  on  BUls,  464.) 

Whatever  may  be  the  ultimate  conclusion  on  the  question  of  agency,  I 
entertiun  no  doubt  but  that  if  it  shall  be  established  that  damage  has 
resulted  to  the  plaintiff  from  any  misconduct  of  the  notary,  that  he  is  per- 
sonally and  directly  liable  to  it  for  all  damage  sustained,  by  virtue  of  8  R 
8.,  5  ed.,  474,  g  87. 

It  is  provided  by  that  section,  that  for  any  misconduct  in  any  of  the  cases 
where  notaries  public  appointed  by  the  authority  of  the  State  authorities  to 
act»  either  by  the  laws  of  this  State  or  any  other  State  or  country,  by  the 
laws  of  nations  or  commercial  usage,  they  shall  be  liable  to  the  parties 
injured  thereby  for  all  damages  sustained. 

It  cannot  be  necessary  to  cite  authorities  to  prove  that  a  neglect  of  a  well 
defined  official  duty  is  misconduct,  within  the  meaning  of  this  provision. 

It  is  conceded  that  the  defendant  was  the  notary  of  the  Metropolitan 
Bank,  to  whom  it  delivered  all  papers  in  its  custody  requiring  presentment 
for  acceptance  or  payment,  and  if  not  accepted  or  paid,  then  to  be  protested. 

He  received  the  bill  In  question,  but  did  not  present  it  for  payment  him- 
8el£  He  did  cause  It  to  be  presented  by  his  partner,  Tumey,  also  a  notary, 
and  defendant  himself  protested  it  for  non-payment    For  reasons  which  I 
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or  default  in  the  discharge  of  that  duty  by  the  said  bank,  as 
the  agent  of  the  plaintiffs,  or  for  the  default  or  negligence  of 

shall  give  more  at  large  hereafter,  I  am  of  the  opinion  that  the  n^lect  to 
present  was  such  misconduct  as  subjects  the  defendant  to  liability  under 
this  section  of  the  statute  above  cited.  Whether  the  bill  was  presented  and 
protested  by  Tumey,  so  as  to  charge  the  other  parties  to  the  bill,  will  also 
be  considered  hereafter. 

The  biU  in  question  is  a  foreign  bUl,  and  in  order  to  charge  the  indorser 
must  have  been  presented  and  protested.  (Btory  on  Bills,  §  28 ;  Edwards 
on  Bills,  47 ;  1  Parsons  on  Bills,  55 ;  HaXliday  y.  MoDougaU,  20  Wend.,  81.) 

If  the  question  whether  the  bill  is  foreign  or  domestic  can  be  said  to  be 
an  open  one  in  this  State,  it  must  be  settled  by  the  Court  of  Appeals.  A 
Judge  sitUng  at  circuit  should  not  assume  to  overrule  the  great  number  of 
cases  which  declare  a  bill  drawn  in  one  State  of  the  Union  upon  a  person 
residing  in  another  State  a  foreign  bill 

Being  a  foreign  bill,  the  presentment  for  payment  must  be  made  by  a 
notary.  (Story  on  Bills,  §  276,  and  note  2,  and  cases  cited ;  Edwards  on 
Bills,  461 ;  1  Parsons  on  Bills,  642,  and  note  81  (c).  The  authority  of  the 
notary  cannot  be  delegated  unless  permitted  by  some  well  established  cus- 
tom, of  which  custom  the  party  affected  had  notice.  (1  Parsons  on  Bills, 
641,  note  a,  and  cases  cited.) 

The  defendant  offered  on  the  trial  to  prove  a  custom  among  notaries  in 
the  city  of  New  York,  that  presentment  of  bills  and  notes  is  made  by  their 
clerks.  The  evidence  was  objected  to  by  the  counsel  for  the  plaintiff,  and 
^he  question  now  is  whether  it  is  admissible. 

The  Court  of  King's  Bench,  as  long  ago  as  1761,  decided  that  evidence  of  a 
custom  was  inadmissible  to  overturn  a  rule  of  law  which  had  been  estab- 
lished by  the  courts.  In  Edie  v.  The  JEast  India  Company  (2  Burr,  1216),  the 
defendants  offered  evidence  of  a  custom  among  merchants,  whereby  when 
the  indorsement  of  a  bill  of  exchange  omitted  the  words  **  or  order,'*  the 
indorsement  was  held  to  be  restrictive,  while  it  had  been  held  by  the  courts 
to  be  n^^tiable  when  the  biU  itself  was  n^[otiable.  Lord  Mansfield  said 
the  point  now  in  question  has  been  already  solemnly  settled  both  in  the 
Coui-t  of  King's  Bench  and  in  Common  Pleas,  and  therefore  witnesses 
ought  not  to  have  been  examined  as  to  the  usage  after  such  a  solemn  deter- 
mination of  what  was  the  law.  All  the  Judges  concurred,  and  a  new  trial 
was  granted. 

In  AUen  v.  The  MerehanU?  Bank,  the  plaintiff  was  permitted  to  give  evi- 
dence of  a  custom,  that  a  bank  receiving  a  note  for  collection  became  res- 
ponsible fpr  tho^acts  of  the  agents  employed  by  it,  in  the  proceedings  to 
collect. 

Nblson,  J.,  delivering  the  opinion  of  the  Supreme  Court,  says  this  systen 
of  customs  is  of  mercantile  invention,  devised  for  the  convenience  of  busi- 
ness, and  embodied  into  the  common  law  for  the  benefit  of  trade  and  com* 
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any  sub-agent  employed  bj  said  bank  in  and  about  said  busi- 
ness, citing  AUm  v.  The  Merchcmfa  Bank  (22  Wend.,  215); 

merce.  Alter  the  role  has  been  recognized  at  kw,  it  is  no  longer  under  the 
control  of  mercantile  usage,  and  the  acUudication  is  the  proper  evidence  of 
it.    It  then  becomes  fixed  and  unalterable  excupt  by  legislative  authority. 

The  Judgment  of  the  Supreme  Court  in  this  case  was  reversed  by  the 
Court  of  Errors,  but  not  as  to  the  ruling  on  the  question  of  usage.  On  the 
contrary,  I  understand  the  chancellor,  and  Yerplanck,  Senator,  to  adopt 
the  views  of  Nblsoh,  J.,  on  that  point 

Bbonson,  J.,  in  £SrUon  v.  Locke  (5  Hill,  487),  says  no  usage  or  custom  can 
be  set  up  for  the  purpose  of  controlling  the  rules  of  law. 

In  Thompson  v.  AtfUon  (14  J.  R,  816),  it  is  said  no  custom  in  the  sale  of 
any  particular  description  of  goods  can  be  admitted  to  control  the  general 
rules  of  law ;  such  a  principle  would  be  extremely  pernicious  in  its  conse- 
quences, and  render  vague  and  uncertain  all  the  rules  of  law.  On  the  sale 
of  chattels,  in  Beime  v.  Dord  (1  Seld.,  05),  the  correctness  of  the  same  princi- 
ple is  asserted.  (See  also  Wheel&r  v.  NeuMd,  16  N.  Y.,  892;  Higgim  v. 
Moore,  34  N.  Y,  417 ;  Duguid  v.  Edwarde,  50  Barb.,  288.) 

In  the  case  of  The  Onondaga  County  Bank  v.  Batee  (8  Hill,  58),  the  ques- 
tion was  distinctly  raised  whether  a  certificate  of  a  notary  that  he  caused  a 
note  to  be  presented  at  maturity  was  sufildent  evidence  of  a  demand  to 
charge  an  indoraer. 

The  court  construed  the  certificate  as  certifying  that  the  presentment  had 
been  made  by  a  clerk  of  the  notary  or  by  some  third  person  and  not  by  the 
notary  himself,  and  held  that  it  was  for  that  reason  insufficient 

Nelson,  J.,  refers  to  the  authorities  in  support  of  the  position  that  a 
notary's  clerk  might  make  presentment,  and  declares  his  concurrence  in  the 
opinion  of  Chitty,  in  his  work  on  bills,  that  a  presentment  by  a  derk  was 
not  authorized  by  law. 

The  decision  in  this  case  was  approved  in  Euni  v.  Mayhee  (8  Seld.,  266.) 

The  sufficiency  of  a  certificate  that  the  notary  had  caused  the  note  to 
be  presented  was  again  before  the  court  in  the  case  of  Warrick  v.  Crane  (4 
Den.,  460),  and  it  was  again  held  defective.  Beardslet,  J.,  says,  in  order 
to  satisfy  the  statute  (that  of  1888,  chap.  271,  g  8),  the  certificate  must  show 
a  presentment  by  the  notary  himself  (See  also  the  dictum  of  Bronsok,  J., 
hi  SMdon  v.  Benham,  4  Hill,  129.) 

The  du^  of  presenting,  protesting  and  giving  notice  to  parties  contin- 
gently liable  on  commercial  paper,  and  the  true  manner  in  which  these 
several  duties  must  be  performed,  liad  its  origin  la  commercial  usage,  and 
rested  on  that  usage  until  it  was  adopted  and  changed  or  modified  by  legis- 
lation. When  the  courts  ascertabied  and  declared  the  usage,  it  was  not 
thereafter  suliject  to  be  altered  except  by  l^Lslation.  Custom  may  still  be 
referred  to,  to  ascertahi  what  shall  be  done  in  a  given  case  in  regard  to  pro- 
testing, SoCf  a  bill  or  note,  when  the  courts  have  not  ascertained  and 
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id.,  15  Wend.,  486 ;   Bank  of  Orleans  v.  Smith  (3  Hill., 
562) ;  Montgomery  County  Bank  v.  The  Albany  City  Bank 


declared  what  the  dnty  is  hi  that  particular  case,  but  if  the  duty  has  been 
declared,  evidence  of  a  coBtom  is  whollj  inadmiasible. 

The  courts  of  this  State  had,  as  it  wiU  be  seen,  declared,  long  before  this 
litigation  arose,  that  a  notary  public  could  not  transfer  the  authority  vested 
in  him  as  a  public  officer  to  a  clerk  or  other  person,  and  that  n^goUablo 
paper  most  be  presented  by  himself,  and  could  not  be  presented  by  another 
authorized  by  him. 

Within  the  principle  of  the  authorities  above  cited,  proof  of  a  general 
custom  since  the  case  of  Thampaon  v.  Aahton^  mpra,  for  notary's  clerks  to 
make  presentment  of  bills  and  notes  has  been  incompetent 

It  only  remains  to  inquire  whether  proof  of  such  local  custom,  as  dis- 
tinguished from  a  general  custom,  is  admissible.  In  Thompson  v.  AtMon 
the  cause  of  action  arose  in  the  city  of  New  York,  and  on  the  trial  the 
plaintiff,  who  had  purchased  certidn  crockery  of  the  defendant,  offered  to 
show  that  it  was  the  custom  of  merchants  engaged  in  the  purchase  and  sale 
of  crockery  to  sell  on  the  invoices  without  any  examination  of  the  contents 
of  the  crates  in  which  it  was  packed,  and  that  it  was  the  uniform  under- 
standing that  this  exhibition  of  the  invoices  amounted  to  an  undertaking 
on  the  part  of  the  seller  that  the  wares  were  good  and  merchantabla  The 
action  was  case  for  damages,  the  property  not  being  good  or  merchantable. 
The  court  rejected  the  evidence.  There  was  a  motion  to  set  aside  the  non- 
suit The  court,  in  deciding  the  motion,  say  the  evidence  was  properly 
rejected,  no  custom  in  the  sale  of  any  particular  description  of  goods  can 
be  admitted  to  control  the  general  rule  of  law. 

In  Beime  v.  Dord  (1  Seld.,  95),  the  cause  of  action  arose  in  New  York, 
and  was  brought  to  recover  damages  for  an  alleged  breach  of  warranty,  oa 
the  sale  of  blankets  by  the  defendant  to  the  plaintiff.  On  the  trial  the 
pltdntiff  was  permitted  to  prove  that  it  was  a  custom  amongst  those  engaged 
in  dealing  in  blankets  to  sell  by  sample ;  that  it  was  not  usual  to  open  the 
bales  containing  the  blankets;  but  if  on  opening  they  were  found  defective, 
it  was  usual  tbr  the  seller  to  make  an  allowance  to  the  purchaser  or  take 
them  back.  The  plaintiff  had  j  udgment  in  the  Supreme  Court  of  the  dty  of 
New  York,  and  the  defendant  appealed  to  the  Court  of  Appeals.  That 
court  reversed  the  Judgment,  holding  the  evidence  of  the  custom  to  be 
inadmissible.  Jbwbtt,  J.,  who  delivered  the  opinion  of  the  court,  adopts 
the  language  of  the  Supreme  Court  in  Thompson  v.  AMon,  tuprti^  as 
stating  the  true  rule  in  regard  to  evidence  of  custom  to  control  the  rules  of 
law. 

The  case  of  WheeUr  v.  NeviMd  (16  N.  Y.,  39^),  is,  it  seems  to  me,  con- 
clusive on  the  question  of  the  competency  of  evidence  to  establish  a  local 
custom.  The  action  was  brought  to  recover  the  amount  of  certain  notes, 
&c,  deposited  by  plaintiff  with  defendant  as  collateral  security  for  a  loan. 
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(8  Barb.,  396) ;  3  Seld.,  459 ;  Bank  of  Orleans  v.  Smith  (3 
Hill.,  562) ;  Commercial  Bank  qfPenn.y.  The  Union  Bank 

The  defendant  offered  to  prove  a  custom  for  persons  holding  such  col- 
laterals  to  sell  them  at  private  sale,  within  a  reasonable  time  after  the  debt 
became  due,  after  notice  that  such  sale  would  be  made.  The  court 
excluded  the  evidence,  and  on  appeal  to  the  Court  of  Appeals  the  ruling 
was  aflSrmed,  and  evidence  of  custom  held  to  be  incompetent 

In  Higgins  v.  Moore  the  action  was  brought  for  the  price  of  grain  sold  hj 
plaintiff  to  defendant,  through  a  broker  in  the  city  of  New  York.  The 
defence  was  that  the  defendant  (the  purchaser),  had  paid  the  broker  the 
price,  and  offered  to  prove  a  custom  in  the  city  of  New  York  for  buyers 
thus  to  pay  when  the  seller  resides  out  of  the  city.  The  referee  who  tried 
the  cause  received  the  evidence,  found  the  existence  of  the  custom,  and 
ordered  judgment  for  the  defendant  The  Court  of  Appeals  reversed  the 
Judgment  Pbckham,  J.,  after  referring  to  several  cases  in  this  State  hold- 
ing that  such  a  custom  as  that  found  by  the  referee  could  not  be  proved, 
proceeds  to  say :  '*  In  this  case  the  law  defined  the  rights  and  duties  of  this 
broker  as  clearly  as  it  did  those  of  the  pledgee  of  stock  in  AUen  v.  Dykers 
(7  Hill,  407),  or  of  choses  in  action,  in  Bowen  v.  IfoweU  (4  Seld.,  190),  and 
they  could  no  more  be  controlled  by  usage." 

Wbioht,  J.,  in  the  same  case,  says :  *'  It  is  obvious  that  the  rights  of  the 
plaintiff  cannot  be  controlled  or  affteted  by  a  local  usage  in  a  particular 
trade  found  by  the  referee.  The  usage  is  invalid  and  has  no  binding  force 
on  the  plaintiff,  for  various  reasons.  It  being  the  law  of  the  State  that  a 
broker  in  general  has  no  authority  to  sell,  in  his  own  name,  and,  therefore, 
no  authority  to  receive  payment  for  goods  sold  by  him,  a  local  custom  like 
that  found  by  the  referee  to  exist  in  the  city  of  New  York  was  void.  Such 
a  usage,  if  sanctioned,  would  be  to  overthrow  the  law  in  the  city  of  New 
York.  If  it  prevails  there,  as  the  referee  has  found,  it  cannot  be  allowed  to 
control  the  settled  and  acknowledged  law  of  the  State." 

In  the  case  before  me  the  duty  of  the  notary  was  clearly  defined,  and  per- 
fectly well  understood.  The  custom  proposed  to  be  provied  relieved  him 
from  a  part  of  such  duty,  and  enabled  him  to  transfer  its  performance  to 
another,  in  palpable  violation  of  the  law,  and  of  the  rights  of  persons  whose 
interests  were  to  be  affected  by  the  proper  performance  of  the  notary*s  offi- 
cial duty. 

It  seems  to  me  that  no  distinction  in  principal  can  be  drawn  between  the 
cases  cited  and  the  one  before  me. 

The  only  other  case  to  which  I  shall  refer  is  that  of  Duguid  v.  Edivards, 
cited  mpra.  In  that  case  the  plaintiff  sued  to  recover  money  received  by 
defendants  for  flour  consigned  to  the  defendants  living  in  Albany,  for  sale 
in  that  city.  The  plaintiff  obtained  an  order  of  arrest,  on  the  ground  that 
the  money  sued  for  had  been  received  in  a  fiduciary  capacity.  The  defend 
ttnts,  to  get  rid  of  the  order,  showed,  by  affidavit,  that  it  was  a  custom. 
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(1  Kem.,  311);  Denneyy.  The  Manhattan  Co.  (2  Denio.  115, 
and  5  id.,  639) ;  Calmn  v.  Eobrook  (2  Corns.,  126) ;  Drapet^ 

among  persons  selling  flour  on  commission  to  charge  the  owner,  in  account, 
with  freights,  conmiissions,  eta,  and  to  credit  him  with  avails  of  sales,  thus 
making  such  excess  over  the  cliarges  and  expenses  a  mere  simple  debt,  and 
not  money  received  or  held  in  a  fiduciary  capacity.  The  court  at  the  Gene- 
ral Term,  in  the  eighth  district,  on  appeal  from  the  order  at  Special  Term, 
vacating  the  order  of  arrest,  reversed  the  decision  of  the  Special  Term  and 
vacated  the  order.  Daniels,  J.,  in  delivering  the  opinion  of  the  court, 
alter  stating  that  notice  of  the  custom  was  not  brought  home  to  the  plain- 
tiff,  and  without  it  the  custom  was  of  no  avail,  says :  **  The  mere  existence 
of  the  usage  and  custom  relating  to  it  (the  money  not  being  held  in  a 
fiduciary  capacity)  among  conunission  merchants  cannot  affect  their  (the 
plaintiff  *s)  rights,  for  these  are  defined  and  regulated  by  well  settled  rules 
of  law,  and  those  rules  cannot  be  abrogated  or  overtlurovm,  because  ii  may 
be  the  custom  of  the  business  to  which  they  relate  to  disregard  them." 

That  the  usage  or  custom  itself  will  not  be  sufficient  to  deprive  a  par^ 
of  rights  otherwise  secured  by  law,  is  so  well  established  by  the  decisions 
as  to  need  only  a  reference  to  them  to  confirm  that  conclusion. 

The  following  cases  are  equally  conclusive  as  to  the  inadmissibility  of  a 
custom  to  override  a  rule  of  law :  Woodrvff  v.  Mtrchanti  Batik  (25  Wend., 
674) ;  8aiM  v.  Bame^  affirming  a  Judgment  of  Supreme  Court  (6  Hill,  176) ; 
FrUh  V.  Baker  (2  J.  R,  827);  Bowen  v.  Ntwd  (18  Barb.,  391).  I  must, 
therefore,  reject  the  evidence  of  the  custom. 

The  only  question  remaining  to  be  considered  is,  whether  the  demand 
of  the  notary,  Tumey,  and  protest  by  him  was  sufficient;  that  of  Vamum 
proving  insuffident 

The  defendant  testifies  that  he  was  the  notary  of  the  Metropolitan  Bank ; 
that  he  was  entitied  to  receive  all  paper  held  by  said  bank,  payable  in  the 
city,  to  be  presented  for  acceptance  or  payment,  and  if  not  accepted  or  paid 
to  be  protested ;  that  he  was  to  do  this  or  cause  it  to  be  done.  The  paper 
in  question  was  received  by  him  from  the  bank  as  its  notary,  and  he  deliv- 
ered it  to  Mr.  Tumey,  his  law  partner,  and  who  was  also  a  notary  public, 
to  be  presented  at  the  place  of  payment  He  did  not  personally  present  it 
He  made  out  and  signed  a  certificate  of  protest  on  the  7th  of  January,  1861. 
He  made  out  and  mailed  notice  of  protest  He  also  entered  the  protest, 
together  with  a  statement  of  service  of  notice,  in  his  office  record  book. 
The  entries  were  made  by  clerks  in  his  office.  He  (V.)  signed  his  own 
name,  and  Tumey  testifies  that  he  presented  the  bill  at  the  Park  Bank,  and 
put  his  initials  on  the  maigin  of  the  entry  on  the  register.  The  initials  sig- 
nified that  he  presented  the  bill.  Some  years  afterward  he  prepared  a 
certificate  of  protest,  and  annexed  it  to  his  deposition  as  a  witness  on 
behalf  of  the  present  plaintiff,  in  an  action  brought  by  it  against  the 
indorser  on  said  bUl,  in  the  State  of  Missouri.    This  certificate,  be  thinks, 


1870.]  OP  THE  STATE  OF  NEW  YORK.  99 

The  Commercial  Bank  of  Kentucky  «.  Yamum. 

V.  Arnold  (12  Maes.,  450) ;  Hoard  v.  Ocmier  (3  Sand.  S.  C, 
179);  Thompson  v.  The  Baiik  of  S.  Carolina  (3  Hill.,  S.  C, 
77) ;  Amer.  Express  Co,  v.  Egbert  (21  Indiana,  4) ;  Reeve  v. 
The  State  Bank  of  Ohio  (8  Ohio,  465) ;  Tyson  v.  The  StaU 

was  made  in  1863,  and  was  the  same  as  that  made  by  Vamum,  except  sub- 
stituting his  name  in  the  place  of  Yamum's.  When  Y.  was  in  the  cily,  he 
attended  personally  to  presenting  bills,  &c,  but  when  he  was  not,  witness 
or  a  clerk  acted.  On  the  day  this  biU  was  delivered  to  Y.  for  presentment, 
there  were  some  fifty  other  bills  and  notes  delivered  to  him,  and  it  was 
physically  impossible  for  Y.  to  present  them  all  Hence  the  witness  and 
the  clerk  aided. 

Upon  this  evidence  it  is  certain — 

1st  That  the  paper  in  question  was  delivered  by  the  Metropolitan  Bank, 
to  be  presented  by  Y.  himself  as  its  notary. 

2d.  That  when  he  was  in  town  it  was  his  practice  to  present  paper  thus 
received,  personally. 

dd.  That  he  assumed  to  act  as  notary  in  making  demand,  and  protesting 
tlie  paper  in  question. 

4th,  That  up  to  the  time  of  bringing  the  suit  against  the  indorser  in 
Missouri  there  was  no  intimation  fix)m  any  quarter  that  Mr.  Tumey  had 
anything  whatever  to  do  with  the  presentment  or  protest  of  said  paper. 

5th.  That  Tumey,  by  putting  his  initials  on  the  record  kept  in  his  office, 
did  not  intend  it  as  a  noting  for  protest,  but  as  a  memorandum  that  he  had 
demanded  the  paper. 

6th.  It  was  only  after  the  proceedings  of  Y.  were  alleged  to  be  defective 
that  Tumey  announced  that  he  had  protested  the  bill 

Under  these  circumstances  the  defendant  ought  not  to  be  permitted  to 
derive  any  benefits  fit>m  the  acts  of  T.  If  such  a  practice  was  tolerated,  no 
man  would  know  to  whom  to  look  for  the  proper  presentation  and  pro- 
test of  i>aper,  or  when  his  liability  as  indorser  or  acceptor  was  discharged 
by  fidlure  to  demand  or  notify  drawers  or  indorsers.  Pressure  of  business 
furnishes  no  reason  why  a  wholesome  regulation  should  be  violated,  and  an 
act  done  by  a  clerk  which  the  law  requires  to  be  done  by  a  public  officer. 
If  Mr.  Y.  was  unable  to  present  all  the  paper  handed  to  him  by  the  bank, 
it  was  competent  for  him  to  employ  his  clerk  and  partner,  both  of  whom 
were  notaries,  to  present  and  protest  portions  thereoC  The  law  forbids 
him  to  protest  paper  which  he  has  not  demanded.  The  parties  interested 
are  presumed  to  rely  on  the  notary  to  establish  by  his  own  oath  the  per- 
formance of  all  the  duties  which,  by  his  certificate  he  asserts  he  has  per- 
formed, and  they  ought  not  to  be  put  to  the  necessity  of  calling  on  clerks 
and  partners  to  establish  fiicts  which  the  law  made  it  the  duty  of  the  notaiy 
to  perform. 

In  view  of  all  the  fiicts,  I  am  of  the  opinion  that  the  demand  was  made 
by  T.,  not  as  a  notary  but  as  derk  or  agent  ol  Y.,  and  that  Y.,  when  he  pro- 
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Bank  of  Indiana  (6  Black.,  225) ;  Abbott  and  othera  v.  Smith 
(4  Ind.,  452);  Bac.  Abr.  Tit.  Sheriff,  H.  4;  GiJheH  v.  Luce 
(11  Barb.,  91) ;  Camen  v.  Reynolds  (Cowp.,  403). 

The  rale  of  liability  has  not  been  chauged  by  the  statute 
(2  R.  S.,  284,  §  48),  and  made  the  defendant,  as  a  notary, 
liable  in  this  case. 

1st.  Because  if  applicable,  the  party  injured  was  well 
defined  in  law,  as  the  person  to  whom  the  agent  owed  the 
duty. 

2d.  Because  the  statute  was  not  applicable,  the  defendant 
not  being  chargeable  with  official  misconduct  within  its 
meaning,  for  a  mere  omission  to  do  an  official  act  arising 
from  misapprehension  of  the  law,  and  not  in  itself  criminal 
either  because  of  intentional  departure  from  official  duty,  or 
willful  refusal  or  neglect  to  perform  an  official  act,  citing 
Tumbull  V.  Martin  (37  How.  P.  R.,  20) ;  Smith  v.  CutUr 
(10  Wend.,  589) ;  Ketchum  v.  Woodruff  (24  Barb.,    149) ; 

tested  the  bill,  acted  upon  the  demand  as  being  made  hj  himself,  through 
his  partnei  as  his  clerk,  and  the  protest  by  T.  is  not  legal  evidence  in  the 
case. 

I  have  said  that  it  was  only  after  the  proceedings  of  V.  were  alleged  to 
be  defective  that  T.  announced  that  he  had  protested  the  bill.  To 
guard  against  a  construction  of  this  langaage  which  would  impute 
bad  foith  to  either  Messrs.  T.  or  Y.  in  reference  to  the  protest  of  Mr.  T.,  I 
would  say  that  I  do  not  design  to  impute  intentional  wrong  to  either ;  I 
only  mean  to  say  that  the  protest  by  T.  was  not  made  known  to  the  parties 
interested  until  after  the  action  against  the  indorser  wns  brought,  without 
imputing  or  intending  to  Impute  any  improper  or  unworthy  purpose  in 
dela3ring  to  make  out  the  protest  Such  a  practice,  if  permitted,  would  lead 
to  the  greatest  abuses,  however  pure  and  honest  the  purpose  of  these  gen- 
tlemen may  have  been. 

I  would  be  glad  to  find  some  l^al  mode  of  relieving  the  defendant  firom 
the  consequences  of  following  what  he  undoubtedly  believed  to  be  the  cus- 
tom of  the  notaries  in  New  York,  and  I  shall  be  gratified  if  the  court  that 
shall  review  my  rulings  in  this  case  can  so  read  the  law  as  to  relieve  him 
from  liability.  But  sitting  in  a  court  of  original  Jurisdiction,  permitted  to 
declare,  not  make  the  law ;  to  apply,  and  not  overrule  the  Judgment  of 
either  co-ordinate  or  superior  courts,  I  am  constrained  to  hold  the  defend 
ant  liable  for  the  damages  sustained  by  the  plaintiff  by  reason  of  his  fidlore 
to  present  the  bilL 

Judgment  is  ordered  accordingly. 
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Cranston  v.  Ecrs.  of  Kenny  (9  John.,  212) ;  Herrick  v.  Blair 
(1  John.  Ch.,  101) ;  Ch>a8e  v.  Westinore  (13  East,  357) ;  £m 
pa/rty  Oa/rland  (4  Wallace,  333);  Waters  v.  Whitman  (22 
Barb.,  595). 

The  evidence  of  a  custom,  as  offered,  should  have  been 
admitted  to  prove  an  absence  of  intentional  misconduct,  and 
it  was  sufficient,  if  upon  a  doubtfnf  question  an  agent  followed 
the  prevailing  practice.  (6  Metcalf,  26 ;  Chapman  v.  Wal- 
toUy  10  King.,  57;  Zevich  v.  Meigs^  Cow.,  645;  Lease  v. 
Frenlen,  11  East,  348.) 

The  bill  was  not  due  at  common  law  until  the  7th  of 
January,  and  a  demand  and  protest  on  the  5th  of  January 
was  nugatory,  unless  the  bill  was  within  the  act  abolishing 
days  of  grace  (Ls.  1857,  ch.  416 ;  Oriffin  v.  Goff^  12  John., 
423),  and  no  right  of  action  could  arise  from  non-performance 
of  a  nugatory  and  ineffective  act.  The  statute  being  in  dero- 
gation of  the  common  law,  must  be  strictly  construed.  Only 
such  bills,  &c.,  as  appear  "  upon  their  face  "  to  be  payable 
on  a  specified  day,  or  in  a  specified  number  of  days  after  date, 
were  within  the  statute,  but  where  computation  is  necessary 
dehors  the  biU  to  ascertain  the  number  of  days,  the  statute 
had  no  application. 

The  protest  by  Tumey  was  sufficient,  a  note  thereof  having 
been  made  in  his  protest  book  on  the  same  day,  though  the  pro- 
test was  subsequently  drawn  up,  citing  3  Kent  Com.,  p.  93 ; 
Chitty  on  Bills,  477 ;  Story  on  do.,  §  302 ;  Charter  v.  BeU 
(4  Sup.,  48) ;  Orr  v.  Maginnis  (7  East,  359) ;  Rogers  v. 
Stemts  (2  T.  E.,  713) ;  RoOnns  v.  OUibins  (1  Maule  &  S., 
271) ;  Cayuga  Co.  Rank  v.  Sunt  (2  Hill.,  635) ;  Railey  v. 
Dozier  (6  How.,  23).  And  the  protest,  it  seems,  may  be 
drawn  up  after  suit  (Brooks  Notary,  97),  citing  also  Cofferthr 
wait  V.  Sheffield  (1  Sand.  S.  C,  449) ;  Mechanic^  Bamk  v. 
Merchmi^  Rank  (6  Metcalf,  13) ;  Chitty  on  Bills  333,  and 
Am.  ed.,  page  464,  notes;  HoUida/y  v.  Martinett  (20 
John.,  168) ;  Brooke  on  the  Office  of  Notary,  100 ;  Commer- 
cial Ramk  of  Ky.  v.  Yamum  (36  Mo.,  563);  Cayuga  Co. 
Bank  v.  Rennett^  5  Hill,  238 ;  Story  on  Bills,  §  302,  note ; 
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Byles  on  do.,  203,  204;  Bart  v.  Wilson  (2  Wend.',  513); 
ZefOey  v.  MilU  (4  T.  R,  175) ;  Bank  of  Bocheat&r  v.  Gray 
(2  HiU,  227). 

They  insisted  also,  upon  the  validity  of  the  protest  as 
made  l)y  the  defendant,  claiming  that  he  was  not  compelled 
by  law  to  make  demand  of  payment  in  person,  and  reviewed 
at  length  the  cases  supposed  to  hold  a  contrary  doctrine, 
viz.,  ZefOey  v.  Mills  (4  T.  R,  170) ;  Orumdaga  County 
Bank  v.  Bates  (3  Hill,  53) ;  Cole  v.  Jessqp  (9  Barb.,  895) ; 
Sheldon  v.  Benham  (4  HIU,  131) ;  Gantry  v.  Doane  (48 
Barb.,  155) ;  Warwick  v.  Crane  (4  Denio,  465) ;  Hunt  v. 
Maybee  (3  Selden,  266);  and  citing  to  this  point  also, 
Chitty  on  Bills,  8th  ed.,  492  to  497 ;  Brooke  on  Nota- 
ries, 66,  176, 530  ;  1  Parsons  on  Bills,  359 ;  MoClane  v.  Fitch 
(4  B.  Mon.,  599) ;  Ndson  v.  FoUeral  (7  Leigh.  R,  179) ;  3 
R  8.,  473,  5th  ed.,  §§  32  to  35  inclusive. 

To  the  point  that  it  was  error  to  exclude  evidence  of  a 
usage  of  notaries  in  New  York  city,  to  make  demand 
tlirough  their  clerks,  they  cited  Chitty  on  Bills,  493,  &c. ; 
Brooke  on  Notaries,  66;  Remer  v.  Bank  of  Cclumr 
hia  (9  Wheat.,  581);  MUls  v.  Bank  of  U.  S.  (11  Wheat., 
431) ;  Bank  of  Washington  v.  Triplett  (1  Pet.,  26) ;  Mer- 
chant Ba/nk  v.  Woodruff  (25  Wend.,  674) ;  S.  C,  6  Hill, 
174 ;  Kilgore  v.  Bidkley  (14  Conn.,  372) ;  Cubbs  v.  Adams 
(13  Gray,  397) ;  1  Greenleaf  Ev.,  §§  292  and  note,  488 ;  2  do., 
§  279 ;  Binton  v.  Zocke  (5  Hill.,  437) ;  BaUmi  v.  Daniels  (2 
Hill,  472) ;  Bowen  v.  J^^ell  (4  Seld.,  190) ;  S.  C,  2  Duer, 
584 ;  S.  C,  8  Kern.,  290 ;  EUgore  v.  Buckley  (14  Conn., 
362) ;  Otsego  Co.  Bank  v.  Warren  (18  Barb.,  290) ;  Mechan- 
ics* Bank  of  Baltimore  v.  Merchants^  Bank  of  Boston  (6 
Met.,  13) ;  Wancick  v.  Crane  (4  Denio,  460) ;  Bank  of 
liochester  v.  Cray  (2  Hill,  227) ;  Nelson  v.  Fetteaie  (7  Leigh., 
179) ;  Sacrider  v.  Brown  (3  M.  L.,  248) ;  Mittenberger  v. 
ISpavldiny  (33  Missouri,  421);  Cubbs  v.  Adam%s  (13  Gray, 
397) ;  Edward's  on  Bills,  508,  and  cases ;  Story  on  Notes,  § 
222,  on  Bills,  §  34 ;  Hi/nton  v.  Lock  (6  Hill,  437) ;  Outvoter 
V.  Nelson  (20  Barb.,  29) ;  Wadsw<yrih  v.  AlcoU  (6  N.  T.,  64). 
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W.  C.  Barrett^  for  the  respondent,  contended  among  other 
matters,  that  the  defendant  could  not  delegate  his  powers  as 
a  notary  to  another,  and  that  the  notary  who  presents  a 
bill  must  protest  it,  and  cannot  depute  another  to  perform 
either  act,  and  that  the  note  not  having  been  personally  pre- 
sented by  the  defendant  the  protest  was  void,  citing  Story  on 
Agency,  §  14 ;  Ess  v.  TruscoU  (2  Mees.  &  W.,  385) ;  Powell 
V.  Tuttle  (3  K  Y.,  396,  407) ;  Newton  v.  Branson  (13  N. 
Y.,  693) ;  Onondaga  Bank  v.  Bates  (3  Hill,  63) ;  Chenowith 
v.  Chainberlain  (6  B.  Mon.,  60) ;  CkarmioJiad  v.  Bank  of 
Penn,  (4  How.,  Miss.,  567) ;  Sacrider  v.  Brown  (3  McL.,  48) ; 
Coml.  Bank  v.  BarksdaU  (36  Mo.,  663). 

As  to  the  inadmissibility  of  the  evidence  of  custom 
he  cited,  Alien  v.  Merchs.  Bank  (16  Wend.,  482);  Edie 
v.  East  India  Co.  (2  Burr.,  1216);  Bov)en  v.  Newell  (8 
N.  Y.,  190);  United  States  v.  Bitchanan  (8  How.  TJ.  S.,  83, 
102) ;  Beime  v.  Bord  (6  K  Y.,  102) ;  Otsego  Bank  v.  War- 
ren (18  Barb.,  291);  Suydam  v.  Clark  (2  Sandf.,  133); 
Brown  v.  Jackson  (2  Wash.  C.  C,  24) ;  Cox  v.  Haidey  (20 
Penn.  St.,  245). 

To  the  point  that  the  evidence  of  custom  was  insuffi- 
cient, as  not  being  either  reasonable,  known  to  the  plain- 
tiff, or  uniform  or  general  (Civil  Code,  §  2021,  and  cases 
cited) ;  Bowen  v.  Stoddard  (10  Mete.,  30) ;  U,  S.  v.  Bt^ch- 
anan  (8  How.  TJ.  S.,  102) ;  Cafe  v.  Bodd  (13  Penn.  St.,  33, 
37) ;  Zewis  v.  MarshaU  (7  M  &  G.,  746). 

To' the  point  that  the  defendant  was  guilty  of  official  mis- 
conduct, Adsit  v.  Brady  (4  Hill,  630) ;  Robinson  v.  Cham- 
herlain  (34  N.  Y.,  389) ;  NeweU  v.  Wright  (3  Allen,  171) ; 
Henley  v.  Lyme  Regis  (5  Bing.,  91) ;  Clark  v.  Miller  (47 
Barb.,  38) ;  Phillips  v.  CommonweaUh  (44  Penn.  St.,  187)  ; 
2  E.  S.,  284,  §  48. 

To  show  that  the  defendant  was  liable  to  the  plaintiff,  he 
cited  Fdben  v.  Mercantile  B'k  (23  Pick.,  332) ;  Warren  Bank 
v.  Suffolk  Bank  (10  Cush.,  682) ;  East  Haddam  Bank  v. 
Scorvier  (12  Conn.,  30) ;  BeUenoie  v.  Bank  of  TJ,  S.  (4  Whart., 
106) ;  Jackson  v.  Union  Bank  (6  Harr.  &  J.,  146) ;  Citizens^ 
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Bank  v.  Howell  (8  Md.,  530) ;  Tieman  v.  Cond.  Bank  (7 
How.,  Mi88.,  648) ;  Bowling  v.  Arthur  {^^  Miss.,  41) ;  Bald- 
win  T.  Bcmk  of  La.  (1  La.  Am.,  13);  Frazier  t.  New 
Orleans  Gas  Co.  (2  Eob.,  La.,  294) ;  Agricultural  Bank  v. 
Cond.  Bank  (7  Smedes  &  M.,  592) ;  jEtna  Ins.  Co.  v.  Alton 
Bank  (26  lU.,  243) ;  AUen  v.  Merchs.  Bank  (22  Wend.,  215) ; 
S.  C,  15  id.,  482 ;  Amer.  Exrpresa  Co.  v.  E^t  (21  Ind.,  4) ; 
Baney  v.  Weed  (3  Sandf.,  584) ;  Phelps  v,  WaU  (30  N.  Y., 
78) ;  Foster  v.  Preston  (8  Cow.,  198) ;  Story  on  Agency,  § 
201,  217a. 

Present — Inobahah,  P.  J.,  Cakdozo  and  George  G.  Bajek- 

NABD,   JJ. 

By  the  Court — Cabdozo,  J.  It  was  properly  conceded  on 
tlie  argument  that  the  draft  sued  on  is  a  foreign  bill,  and  that 
in  order  to  charge  the  indorser,  presentment  and  protest  in 
case  of  non-payment,  must  be  made  by  a  notary  public. 

In  addition  to  the  authorities  mentioned  in  the  opinion  of 
Judge  MuLLiN,  reference  may  be  made  t6  Brooke  on  the  office 
of  notary  public,  pages  69  and  133. 

Mr.  Tumey  being  a  notary,  could  of  course  have  presented 
the  draft,  and  upon  its  non-payment  might  have  made  the 
protest.  The  trouble  is,  that  he  did  not.  He  presented  the 
draft,  but  he  did  not  do  what  was  necessary  in  respect  to  a 
foreign  bill  upon  payment  being  refused.  He  neither  drew 
up  the  formal  protest,  nor  made  a  note  or  minute  upon  the 
face  of  the  bill,  sometimes  termed  an  incipient  protest,  which 
last  mentioned  act  would  have  been  sufficient  if  he  had  made 
up  the  formal  protest  before  suit  brought.    (Brooke,  p.  72.) 

What  Mr.  Tumey  did,  is  therefore,  of  no  consequence, 
because  it  is  quite  too  late  to  assert  that  any  part  of  the  official 
duty  of  a  notary  can  be  delegated.  {Onondaga  Bank  v. 
Bates,  3  Hill,  53.) 

When  the  instrumentality  of  a  notary,  as  in  respect  to  a 
promissory  note  or  inland  bill,  is  not  indispensable,  and  as  to 
which  the  functions  which  he  ordinarily  exercises  may  be  per- 
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formed  by  any  individual  with  equal  effect  as  if  done  by  a 
public  officer,  it  only  becomes  a  question  of  requisite  proof 
on  the  trial  {fiawtry  v.  Dowm^  48  Barb.,  155)  ;  but  that  does 
not  apply  to  the  case  of  a  foreign  bill  in  respect  to  which  the 
action  of  a  notary  is  needed  in  order  to  fix  the  liability  of  the 
indorser. 

The  law  haying  determined  what  the  duty  of  a  notary  in 
regard  to  a  foreign  bill  is,  evidence  of  a  custom  among 
notaries  contrary  to  that  duty  was  inadmissible.  The  cases 
cited  by  Justice  Mullik,  render  further  examination  of  that 
subject  unnecessary. 

Whatever  may  be  said  of  the  right  of  the  plaintiff  to  main- 
tain tliis  action  independent  of  the  statute  (3  B.  S.,  5th  ed., 
474,  §  37),  in  regard  to  which  I  fully  concur  with  Judge  Mul- 
LDr,  I  think  there  can  be  no  doubt  of  their  right  to  sue  the 
defendant  under  the  statue  upon  the  ground  of  official  mis- 
conduct. He  was  a  public  officer,  and  undertook  to  perform 
an  official  duty  and  neglected  it.  That  is  misconduct,  for 
which  an  action  lies. 

There  is  no  force  in  the  objection  that  section  two  of  the 
act  of  April  14, 1857  (S.  L.  1857,  chap.  416),  does  not  cover 
such  a  bill  as  the  one  in  question. 

The  act  plainly  meant  to  provide  that  days  of  grace  should 
not  attach  to  a  draft  appearing  on  its  face  to  be  drawn  on  a 
bank  whether  payable  on  a  day  expressly  designated  or  to  be 
ascertained  by  mere  calculation. 

There  was  no  error  committed  on  the  trial,  and  the  judg- 
ment below  must  be  affirmed. 


Cathebinb  a.  Doran,  by  her  guardian,  &c.,  Bespondent,  v. 
Thb  East  Bivbb  Fsbbt  Company,  Appellant. 

(Qenb&al  Tbbm,  FmsT  Depabtment,  July,  1870.) 

The  plaintifE^  who  was  ten  yean  old,  paid  ferriage  from  New  York  to  R, 
where  she  was  safely  carried  by  the  defendant's  feny  boat  She  remained 
on  board  during  the  retom  trip  to  New  York  and  back  to  H.,  and  no  addi- 
Laksinq — Vol.  IIL        14 
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tional  ferriage  was  paid  by,  or  asked  tcom  her.^BM^  that  the  pUdDtiff 
could  recover  for  ii^uries  received  while  entering  the  ferry  slip  at  H.  the 
second  time,  and  caused  by  the  defendant's  negligence. 

This  was  an  action  to  recover  damages,  for  injaries  received 
by  the  plaintiff  while  upon  the  defendant's  ferry  boat. 

It  appeared  that  the  plaintiff 's  hand  had  been  badly  jammed 
and  injured,  and  some  of  the  fingers  destroyed,  while  she  was 
upon  the  defendant's  ferry  boat,  which  plied  between  New 
York  and  Hnntersville.  That  the  injury  was  caused  by  the 
running  of  the  railing  of  the  boat,  upon  which  the  plaintiff 
was  resting  her  hand  against  the  spiles  at  the  side  of  the  ferry 
slip  at  Hnntersville,  and  that  the  spiles  were  improperly  con- 
structed, and  that  if  they  had  been  properly  constructed  the 
injuries  would  not  have  been  received.  There  was  conflicting 
evidence  upon  the  question  of  contributory  negligence  by  the 
plaintiff.  The  court  submitted  the  question  to  the  jury  who 
found  a  verdict  for  the  plaintiff,  and  from  the  judgment 
entered  thereon  the  defendant  appealed.  The  remaining  facts 
appear  in  the  opinion. 

Beebey  Donahue  <k  Cooh^  for  the  appellant. 

The  plaintiff  was  not  a  passenger  in  any  sense  which  entitled 
her  to  recover  in  this  action.  She  was  riding  gratuitously,  and 
consequently  the  defendants  are  not  liable  to  her  except  for 
gross  neglect.  The  charge  of  the  judge  that  this  fact  was 
immaterial  was  erroneous. 

She  was  an  infant,  and  not  liable  for  the  fare.  Neither 
could  her  father  be  made  liable  for  it.  The  arrangement  of 
the  company  was  to  receive  fare  from  passengers  only  on  pas- 
sing the  gate,  before  entering  the  boat.  There  being  no 
express  contract  to  pay  fare  after  the  first  crossing,  and  con- 
sequently no  express  contract  on  the  part  of  the  company  to 
carry  her  safely,  the  law  will  not  imply  such  contract  in  her 
favor,  provided  she  conducted  herself  as  she  did,  intending 
and  expecting  not  to  pay.  Her  fare  is  the  only  consideration 
on  which  any  duty  or  obligation  on  the  part  of  the  company 
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can  be  based.  She  intended  that  the  relation  of  passenger  and 
carrier  for  hire  should  not  exist  or  be  recognized.  The  law  will 
not  imply  a  contract  contrary  to  the  intention  of  the  parties. 
The  judge's  charge  took  this  consideration  from  the  jury. 

George  C.  JBarretty  for  the  respondent. 

That  part  of  the  judge's  charge  to  which  the  defendants  made 
their  single  exception  was  perfectly  correct ;  since  it  is  well 
settled  that  in  the  absence  of  a  special  contract,  a  passenger, 
traveling  gratuitously,  has  a  right  of  action  for  injuries  suffered 
by  him  through  the  carrier's  negligence.  {Perkins  v.  iT.  T. 
Central  R.R.  Co.,  24,  N.  Y.,  196 ;  NoUon  v.  Western  R.  R. 
Co.y  15  N.  Y.,  444 ;  Great  Northern  R.  R.  Co.  v.  Harri- 
»onj  10  Exch.,  376 ;  CoUett  v.  London  c&  Northwestern  R. 
R.  Co.,  16  Q.  B.,  984 ;  Philadelphia  <&  Reading  R.  R.  Co. 
V.  Derby,  14  How.  TJ.  S.,  468 ;  Gillenwater  v.  Madison,  <&g., 
R.  R.  Co.,  5  Ind.,  839 ;  Todd  v.  Old  Colony,  do.,  R.  R.  Co., 
3  Allen,  18.) 

And  the  fact  that  a  traveler  who  ought  to  pay  has  not  paid, 
and  does  not  intend  to  pay  his  fare  does  not,  in  the  absence 
of  actual  fraud,  deprive  him  of  redress  for  injuries.  {Atistin 
V.  Great  Western  R.  R.  Co.,  Law  Kep.,  2  Q.  B.,  492.) 

But  here  the  plaintiff  was  not  traveling  gratuitously.  She 
says  she  paid  her  fare,  and  that  the  injuries  were  inflicted  upon 
the  very  trip  for  which  she  paid. 

This  is  not  contradicted ;  but  even  if  it  were,  the  defendants 
might  have  collected  their  fare  if  they  had  chosen. 

Present — Ingbaham,  P.  J.  and  Geobgs  G.  Basnajbd,  J. 

By  the  Oourt — Basnabd,  J.  The  question  as  to  whether 
plaintiff  was  guilty  of,  or  contributed  to,  the  accident  by  her 
negligence,  was  fairly  submitted  to  the  jury,  and  by  them 
found  in  the  negative.  There  was  testimony  on  both  sides  on 
that  subject,  and  the  weight  was  given  by  the  jury  to  plain^ 
tiff's  side,  and  we  cannot  disturb  their  finding.    The  only 
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other  queBtion  was,  whether  plaintiff,  by  riding  npon  the 
boat  after  having  paid  only  one  fare,  conld  not  recover  dam- 
ages for  gross  negligence.  She  remained  on  the  boat ;  did 
not  go  ashore,  so  as  to  pass  through  the  gate  at  the  landing. 
The  employes  of  the  company  saw  her  there,  and  it  was  their 
business  to  demand  her  fare,  if  they  intended  to  charge  her. 
Their  not  doing  so  would  not  render  her  liable  to  be  held 
guilty  of  negligence,  or  of  being  carried  gratuitously,  so  as 
not  to  render  the  company  liable  for  damages  arising  through 
negligence  on  their  part.  {Perkins  v.  The  iT.  Y.  CetCl  ff. 
R.  Co.^  24  ]Sr.  Y.,  196,  and  cases  there  cited.) 
The  judgment  should  be  affirmed. 


I  m  ^n         I^Avm  Cokdebman,  Respondent,  v.  Jaiies  S.  Hicks  and  ors., 

Appellants. 

(Gbnbbal  Teric,  Foubth  Department,  June,  1870.) 

The  defence  that  a  note  was  given  for  an  illegal  condderation  is  sustained 
by  proof  tliat  it  was  founded  upon  an  agreement  to  compound  a  felony, 
or  misdemeanor,  or  to  conceal  the  commission  of  either,  or  to  withhold 
evidence  in  relation  thereto,  or  to  do  any  other  act  preventing  or  impeding 
the  course  of  public  justice. 

The  defendant,  H.,  was  arrested  upon  a  warrant  for  obtaining  money  and 
goods  on  false  pretences,  and  was  imprisoned  to  await  a  hearing,  and 
before  tlie  time  appointed,  the  note  in  suit  was  given  to  the  person  claim- 
ing to  have  been  defrauded  and  who  preferred  the  charges,  for  the 
amount  due  for  the  money  and  goods  obtained,  together  with  costs  of  the 
criminal  proceedings,  and  for  the  purpose  of  obtaining  the  release  of  H. ; 
no  appearance  was  made  against  H.  at  the  time  for  hearing  the  charges 
preferred,  and  he  was  discharged. — Held^  that  the  note  was  founded  upon 
an  illegal  consideration,  and  void. 

It  was  unnecessary  to  prove  an  express  agreement  to  compound  the 
crime  or  an  agreement  to  abstain  from  future  proceedings,  to  render 
the  note  invalid. 

EMy  fluther,  that  an  intent  to  discontinue  and  not  to  suspend  the  pro- 
ceedings was  shown  by  the  inclusion  of  the  costs  thereof  in  the  note. 
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And  that  upon  the  assumption,  that  the  false  pretences  chai^ged  constituted 
a  misdemeanor  only,  and  not  a  felony,  within  the  decisions  (see  FasseU  v. 
Smith,  28  N.  Y.,  252),  the  plaintiff  could  not  lawfully  compound  the 
prosecution  thereof^  except  pursuant  to  2  R  S.,  730,  §  06,  &c. 

This  wag  an  appeal  by  the  defendant  from  a  judgment 
entered  for  the  plaintiff  on  the  report  of  a  referee. 

The  action  was  npon  a  promise  to  pay  the  plaintiff's 
assignor  the  sum  of  $150.70  ninety  days  after  date,  and  was 
in  writing,  signed  by  the  defendant,  Hicks,  and  five  others. 
The  defence  interposed  was  the  illegality  of  the  promise,  as 
founded  upon  an  agreement  by  the  payee  to  compromise  and 
settle  certain  charges  preferred  by  him  to  a  justice  of  the 
peace,  against  the  defendant,  for  obtaining  money  and  goods 
upon  false  pretences.  The  &cts  as  they  appeared  in  evi* 
dence  are  stated  in  the  opinion  of  the  court. 

JSemis  &  Near^  for  the  appellant. 

HoUiday  <&  Benton^  for  the  respondent. 

Present — ^MuLLm,  P.  J.,  Johnson  and  Taloott,  JJ. 

^y  the  Court — ^Mullin,  P.  J.  This  action  was  brought  to 
recover  of  the  defendants  the  amount  due  on  a  note  made  by 
the  defendants,  payable  to  George  W.  Sherwood,  for  $160.70, 
ninety  days  from  its  date,  and  it  was  dated  27th  January, 
1869. 

The  note  was  transferred  for  a  valuable  consideration  by 
Sherwood  to  the  plaintiff.  The  defence  set  up  in  the  answer 
and  in  support  of  which  evidence  was  given  at  the  trial  was, 
that  it  was  given  to  compound  a  felony  committed  by  Hicks, 
one  of  the  defendants. 

It  appears  by  the  evidence  that  Hicks  had  obtained  board 
and  the  use  of  horses  and  carriages  from  Sherwood,  named 
as  payee  of  the  notes  under  the  false  and  fraudulent  repre- 
sentation that  '^  he  was  engaged  in  lumbering  and  buying  ties, 
and  that  he  had  bought  and  paid  for  large  quantities  of  ties." 
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A  complaint  was  made  before  a  justice  of  the  peace  of  Steu- 
ben count  J  against  said  Hicks,  and  a  warrant  was  issued  and  he 
(Hicks)  arrested  and  brought  before  the  justice  iBsuing  the 
warrant,  and  the  hearing  of  the  said  matter  was  at  his  request 
postponed  for  ten  days,  and  he  was  committed  for  safe  keep* 
ing  during  the  ten  days  to  the  lock-up  in  Homellsville. 

Several  of  the  defendants  desired  to  set  him  at  liberty  so 
that  he  might  go  to  work  and  earn  enough  to  pay  the  debt 
to  Sherwood,  the  costs  incurred  in  the  prosecution  and  some 
small  debts  due  to  other  persons. 

Evidence  was  given  on  the  trial  tending  to  prove  that 
before  the  note  was  given,  it  was  agreed  that  if  given,  the 
prosecution  should  terminate,  and  Hicks  be  set  at  liberty. 
Evidence  was  also  given  tending  to  prove  that  the  note  was 
given  in  payment  of  th'»  debts  and  expenses  referred  to  above, 
but  not  for  the  purpose  of  compounding  the  offence  with 
which  Hicks  stood  charged.  It  was  conceded  that  the  prose- 
cution ceased  with  tlie  giving  of  the  note,  and  that  Hicks 
was  then  set  at  liberty. 

The  referee  finds  that  the  defendant  and  Sherwood  entered 
into  an  arrangement  by  which  defendants  should  sign  and 
deliver  to  Sherwood  the  note  in  question  to  secure  the  pay- 
ment of  Hick's  Indebtedness  to  S.,  together  with  certain  other 
items  for  which  S.  had  become  responsible;  and  upon  so  doing 
he  (Hicks)  should  be  released,  so  that  he  could  go  to  work  and 
pay  the  matter  up,  and  the  paper  in  question  was  then  signed 
and  delivered,  and  Hicks  discharged,  and  no  further  proceed- 
ings had  in  the  premises.  The  referee  further  finds  that  there 
was  no  agreement,  on  the  part  of  Sherwood  to  settle  or  com- 
pound the  crime  for  which  Hicks  was  arrested. 

Bishop,  in  his  work  on  criminal  law  (§  648),  defines  com- 
pounding crime  bs  being  an  agreement  with  the  criminal  not 
to  prosecute  hhn. 

By  the  Revised  Statutes  (3d  vol.,  5th  ed.,  969,  §§  18, 19,  and 
by  §  12,  page  973),  it  is  made  a  crime  for  any  person,  having 
actual  knowledge  of  the  commission  of  a  crime  punishable 
with  death,  or  in  a  State  prison  or  in  a  county  jail,  or  by  fine, 
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who  shall  take  money  or  property  of  another,  or  any  gratuity 
or  reward,  or  any  engagement  or  promise,  to  compound  or 
conceal  such  crime  or  to  abstain  from  prosecuting,  or  to  with- 
hold evidence,  and  upon  conviction  the  offender  shall  be  pun- 
ished, &C. 

The  prohibition  of  the  statute  extends  beyond  the  mere 
agreeing  not  to  prosecute,  and  subjects  to  indictment  and 
punishment  those  who  conceal  the  crime  or  agree  to  with- 
hold evidence. 

In  Chitty  on  Contracts,  673,  it  is  said  any  contract  which 
can  prevent  or  impede  the  course  of  public  justice  is  illegal, 
and  he  illustrates  the  proposition  thus :  An  agreement  in  con- 
sideration of  suppressing  evidence  or  stifling,  or  compounding 
a  criminal  prosecution  or  proceedings  for  a  felony  or  misde- 
meanor of  a  public  nature  as  perjury,  &c.,  is  void.  {Steuben 
Co.  Bank  v.  Mathewaofiy  5  Hill,  252 ;  Coppack  v.  Bowen^  4 
M.  &  W.,  361 ;  Dorm/mth  v.  Bennett^  15  Barb.,  541 ;  Porter 
V.  Havens^  37  Barb.,  343 ;  Kier  v.  Seeman^  51 E.  C.  L.,  308 ; 
People  V.  Pease^  16  Mass.,  91 ;  Jones  v.  liicey  18  Pick,  440.) 

The  important  question  arising  on  this  appeal  is  whether 
the  consideration  of  the  note  on  which  the  action  is  brought 
was  an  agreement  to  compound  a  felony  or  misdemeanor,  or 
to  conceal  the  commission  of  either,  or  to  withhold  evidence 
in  relation  thereto,  or  to  do  any  other  act  preventing  or 
impeding  the  course  of  public  justice. 

Hicks  was  in  custody  on  process  issued  on  a  criminal  com- 
plaint. The  object  of  Sherwood  and  the  persons. signing  the 
note  was  to  release  him,  not  after  an  examination  of  witnesses 
to  be  produced  against  him,  but  before  and  without  any  such 
examination.  He  was  to  be  released  so  that  he  might  go  to 
work  and  earn  money  to  pay  the  note.  To  attain  this  end 
the  abandonment  of  the  proceedings  against  him  was  an 
essential  requisite,  and  that  they  were  not  suspended  so  as  to 
be  revived  again  is  shown  by  the  fact  tliat  the  c^sts  of  the 
proceedings  were  included  in  the  note.  Sherwood  waa  not 
to  appear  against  him  and  he  did  not.  The  arrangement  was 
consummated  and  Hicks  released. 
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It  is  not  necessary  for  the  defendants  to  prove  that  Sher- 
wood in  terms  agreed  to  compound  the  crime  in  order  to 
render  invalid  the  note. 

If  it  is  apparent  that  snch  was  the  intention  of  the  parties, 
and  the  agreement  was  snch  as  to  carry  ont  the  intent  it  is 
enough.  The  party  injured  by  the  criminal  act  of  another 
in  his  person  or  property  may  take  from  the  wrong-doer  com- 
pensation for  the  wrong.  But  he  must  not  enter  into  any 
agreement  to  prevent  or  stifle  a  prosecution  for  the  crime. 
If  it  ,was  necessary  to  prove  an  express  agreement  to  com- 
pound the  crime  impunity  could  always  be  secured,  and  the 
suppression  or  defeat  of  criminal  prosecution  made  the  source 
of  profit.  If  the  holder  of  forged  paper  may,  for  a  considera- 
tion, surrender  it  to  the  forger  and  retain  the  price  of  his 
iniquity  because  he  did  not  in  terms  agree  not  to  prosecute 
the  criminal,  the  desired  end  will  be  attained  more  effectually 
without  than  it  would  be  with  such  an  express  agreement. 

It  is  not  necessary  to  render  invalid  such  a  contract  that 
the  person  receiving  the  consideration  should  agree  not  to 
commence  any  new  proceedings  against  the  person  accused. 

It  is  enough  that  he  obligates  himself  to  release  the  defend- 
ant from  a  pending  prosecution.  For  if  this  were  not  so,  a 
prosecutor  might  institute  new  proceedings  every  day  and 
use  them  to  extort  money  from  the  offender. 

It  is  almost  of  daily  occurrence  that  persons  instituting 
criminal  proceedings  agree  to  abandon  them  upon  being  paid 
a  consideration,  and  the  contract  is  deemed  to  be  perfectly 
fair  and  just,  because  it  is  not  agreed  not  to  institute  any 
new  or  other  prosecution. 

The  only  way  to  put  an  end  to  a  practice  so  corrupt  and 
oppressive  is  to  declare  all  contracts  to  discontinue  criminal 
proceedings  that  are  pending,  and  all  agreements  not  to  insti- 
tute a  criminal  prosecution,  and  all  agreements  in  any  way  to 
prevent  or  stifle  such  prosecutions,  as  immoral  and  illegal. 

The  case  of  Porter  v.  Havmia^  sitpra^  is  a  very  striking  illus- 
tration of  the  strictness  with  which  the  courts  construe  contracts 
affecting  the  administration  of  justice.   In  that  case,  Geoige  F. 
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Havens,  being  under  two  indictments,  one  in  this  State  and 
one  in  Vermont,  and  in  custody  on  process  in  Vermont  upon 
one  of  them,  he  and  his  father,  as  his  surety,  entered  into  an 
arrangement  with  one  Bowen,  to  whom  George  was  indebted 
in  $2,400,  to  give  him  notes  for  his  debt,  part  of  them  signed 
by  both  him  and  his  father,  and  part  by  George  alone,  under 
an  agreement  tliat  they  should  be  deposited  in  the  hands  of  a 
third  person  until  the  criminal  prosecutions  were  ended, 
without  further  trouble  or  expense  to  said  George,  except 
counsel  fees ;  then  to  be  delivered  upon  Bowen's  delivering  to 
tlie  person  holding  the  notes  discharges  from  certain  claims ; 
and  the  delivery  was  to  be  upon  the  further  condition  that  he 
(B.)  should  not  arrrest  or  cause  George  to  be  arrested  on  any 
process  whatever,  but  should  cease  all  proceedings  against 
him.  When  this  arrangement  was  made,  there  was  in  the 
hands  of  the  sheriff  process  for  the  arrest  of  George  for  the 
money  owing  by  him  to  said  Bowen. 

The  criminal  prosecution  being  terminated,  the  notes  were 
delivered  to  Bowen,  and  he  transferred  them  to  die  plaintiff. 
On  the  trial  the  foregoing  facts  were  proved,  and  the  defend- 
ant having  rested,  the  plaintiff  proved  by  Tracy  that  he  was 
present  at  and  drew  the  contract,  and  there  was  no  connec- 
tion,  to  his  knowledge,  between  the  settlement  and  indict- 
ments other  than  appeared  in  writing  itself,  and  the  arrange- 
ment as  to  the  deposit  and  delivery  to  B.  of  the  notes  was,  as 
he  understood,  for  the  benefit  of  the  father.  B.  had  nothing 
to  do,  so  far  as  witness  knew,  with  the  criminal  prosecutions, 
except  the  one  for  false  pretences,  in  obtaining  money  by 
such  pretences  from  B.  It  was  offered  to  prove  on  the  part 
of  the  plaintiff  that  the  arrangement  was  not  made  at  B.'s 
request ;  that  there  was  no  agreement  or  understanding  that 
B.  should  suppress  or  withhold  any  evidence,  or  to  put  an  end 
to  the  prosecutions ;  and  that  he  never  did  put  an  end  to 
them,  but  the  same  was  done  by  the  courts  without  his  pro- 
curement or  interference,  and  that  the  said  notes  were  not 
gtven  to  compound  a  felony  or  criminal  offence.  The  evi- 
dence was  rejected,  and  there  was  a  verdict  for  the  defendant. 
Laitsing — ^VoL.  in.  15 
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The  General  Term  affirmed  the  judgment,  holding  the  con- 
tract immoral,  illegal  and  void,  and  that  the  contract  being 
clear  and  nnambigaons,  must  be  construed  by  itself^  and  the 
parol  evidence  offered  was  therefore  incompetent. 

The  court  construed  this  agreement  by  B.  not  to  arrest  or 
cause  to  be  arrested  the  said  George  as  an  agreement  not  to 
prosecute  him  for  either  of  said  criminal  offences,  and  for  that 
reason  illegal  because  there  was  an  inducement  and  con- 
sideration to  discontinue  and  terminate  the  criminal  prose- 
cutions, and  plainly  to  accomplish  that  result  the  notes  were 
given. 

The  facts  found  by  the  referee  show  the  agreement  to  ter- 
minate the  pending  prosecutions  for  a  pecuniary  consideration, 
and  its  termination  in  pursuance  of  it ;  and  I  cannot  doubt 
but  that  such  an  agreement  is  unlawful  and  void. 

The  farther  finding  that  there  was  no  agreement  to  settle 
or  compound  the  crime  for  which  Hicks  was  arrested,  is  not 
only  unsupported  by  the  facts  proved  and  found,  but  is 
wholly  inconsistent  therewith. 

If  the  referee  intended  to  find  that  there  was  no  such 
agreement  in  terms  entered  into,  his  finding  may  be  justified 
by  the  evidence  of  Sherwood  and  his  attorney,  Halliday.  But 
it  is  not  necessary  that  the  agreement  should  be  to  compound 
the  crime.  It  is  enough  that  such  is  the  legal  effect  of  it,  and 
that  luch  was  the  intention  of  the  parties. 

Compounding  criminal  offence  is  not,  I  have  endeavored  to 
show,  the  only  thing  that  renders  a  contract  void.  An  agree- 
ment not  to  give  evidence  or  to  stifle  a  prosecution  is  just  as 
corrupt  as  an  agreement  to  compound  a  felony  or  other  crime, 
assuming  that  the  word  compound  does  not  embrace  all  the 
acts  which  may  be  resorted  to,  to  prevent,  embarrass  or  ter- 
minate a  prosecution,  in  which  sense  it  seems  sometimes  to  be 
used. 

It  is  suggested  that,  as  by  the  recent  decisions  of  the  Court 
of  Appeals,  obtaining  mouey  or  property  by  false  pretences 
is  not  a  felt  my  but  is  a  misdemeanor,  it  was  an  offence  which 
the  person  injured  might  compromise,  and  hence  it  was  not 
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unlawful  for  him  to  receive  from  the  wrong-doer  compensa- 
tion for  the  injury  done  him. 

The  difficulty  in  the  case  is  not  that  he  received  compensa- 
tion, but  it  is,  that  in  consideration  of  receiving  such 
compensation  he  agreed  to  abandon  a  pending  criminal 
prosecution. 

It  is  said  in  Chitty  on  Contracts  (p.  674),  that  the  general 
rule  is  that  when  an  offense  may  be  made  the  subject  of  civil 
action  as  well  as  of  an  indictment  and  civil  and  criminal  proceed- 
ings are  instituted  an  agreement  to  pay  the  costs  of  the  civil 
suit,  on  being  stopped  is  binding,  if  the  costs  of  the  criminal 
proceeding  be  not  included  in  the  arrangement,  and  it  be  no 
part  of  the  bargain,  that  the  indictment  should  be  abandoned. 

In  Kier  v.  Leenan  (51  E.  C.  L.,  308),  it  was  held  that  a 
part}'  may  compromise  any  offence,  though  made  the  subject 
of  an  indictment,  for  which  he  might  recover  damages  in  a 
civil  action ;  but  if  the  offence  be  of  a  public  nature,  no  agree- 
ment can  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it. 

The  right  to  recover  compensation  in  such  case  is  regu- 
lated by  statute,  and  to  prevent  abuse  the  mode  prescribed 
by  it  should  be  followed.  (3  R.  S.,  5th  ed.,  1021,  §§  70  to  74.) 
Those  sections  require  that  in  case  of  assault  and  battery  and 
other  misdemeanors,  for  which  the  injured  party  has  a 
remedy  by  civil  action,  he  shall  appear  before  the  magistrate 
before  whom  the  criminal  proceedings  are  pending,  or  before 
a  county  judge,  and  acknowledge  satis&ction  in  writing,  and 
then  the  officer,  in  his  discretion,  on  payment  of  costs,  may 
dismiss  the  proceedings.  Nothing  of  the  kind  was  done  in 
this  case.  If,  therefore,  this  statute  applies,  it  does  not  aid 
the  plaintiff.  If  it  does  not,  and  Sherwood  had  the  right  to 
compromise  irrespective  of  it,  his  compromise  was  rendered 
illegal  by  reason  of  the  agreenaent  to  discontinue  the  pro- 
ceedings. 

This  case  famishes  an  illustration  of  the  mischiefs  that 
would  result  from  permitting  complaiaants  to  make  conducts 
with  those  accused  of  crime.    The  note:  contains  ov^r  forty- 
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two  dollars  for  fees  of  the  constable  who  made  the  arrest ;  show- 
ing that  a  most  nnjust  advantage  was  taken  of  Hicks,  not  only 
in  respect  to  the  fees  taken,  but  in  requiring  him  to  furnish 
security  for  claims,  the  accuracy  of  which  he  had  no  means  to 
ascertain. 

The  whole  proceedings  were  illegal  and  corrupt.  The  judg- 
ment must,  therefore,  be  reversed  and  new  trial  ordered  j 
costs  to  abide  the  event  and  order  of  reference  vacated. 


Joseph  A.  Ainslet,  Respondent,  v.  Susan  B.  Mead, 

Appellant. 


Lansing 


^  An«546  (Gbnbeal  TebUi  Foukth  Dbfabtment,  Juhb,  1870.) 

Proof  that  the  husband  bargained  for  the  purchase  of  real  property  con* 
veyed  to  and  paid  for  by  the  wife,  and  also  for  a  resale  of  the  same  hy 
her  does  not  establish  hla  general  agency  for  the  wife  respecting  sncK 
property,  nor  show  authority  in  Idm  from  the  wife  to  hnprove  it  for  her 

The  wife  is  not  charged  at  law,  for  improvements  made  to  her  separate 
estate  under  the  husband's  contract  therefor. 

Nor  is  she,  or  her  estate,  chargeable  in  equity  for  such  improvements, 
made  under  the  husband's  contract,  where  no  fraud  imputable  to  her 
has  induced  the  person  contracting  with  the  husband  to  make  them. 

The  dicta  in  Oolviii  y.  Orum  (22  Barb.,  871),  on  this  point  disapproved. 

The  wife's  omission  to  disclose  her  ownership  of  the  property  on  which 
the  improvements  are  being  made,  with  her  knowledge,  does  not  of 
itself  render  her  liable ;  and  this  is  so,  although  the  husband  has  fraudu- 
lently represented  to    his   employe    that   the  property  is   his  own. 

Nor  is  the  fact  that  after  the  contract  was  made  with  the  husband,  and 
while  the  work  was  proceeding  under  it,  the  wife  made  an  unwritten 
promise  to  pay  for  the  work,  material  upon  the  question  of  her  liability. 

The  remedy  against  a  married  woman  in  equity,  to  chaige  her  separate 
estate  for  her  contracts  is  superseded  by  the  statutory  provision  for  Judg- 
ment against  her  personally.    (L.  1882,  ch.  172,  §  7.) 

This  court  cannot  create  a  lien  by  Judgment  upon  real  property  in  aaothv 
state. 


4 


This  was  an  appeal  taken  by  the  defendant  from  a  judgment 
entered  upon  the  report  of  a  referee. 
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The  complaint  was  for  work,  labor  and  services  which  the 
plaintiff  claimed  to  have  performed,  and  material  which  he 
claimed  to  have  famished  for  the  defendant,  a  married 
woman,  upon  her  separate  real  estate,  while  she  was  residing 
in  this  State,  and  it  averred  that  the  defendant  had  sold  the  {, 
property  and  had  removed  to  the  State  of  Indiana,  where  she 
resided  at  the  commencement  of  the  action,  and  owned  in 
her  own  right,  as  separate  estate,  other  real  property,  and  it 
demanded  judgment  for  the  amount  claimed ;  that  it  should  be 
declared  a  lien  upon  the  separate  estate  of  the  defendant ;  ^* 
the  appointment  of  a  receiver  and  other  specific  relief. 

The  answer  denied  the  allegations  of  the  complaint,  and 
averred  that  the  services  had  been  performed  and  materials    /-i 
furnished  upon  the  individual  contract  of  the  defendant's  hus- 
band, and  set  up  various  facts  by  means  of  which  the  defend- 
ant claimed  payment  of  the  demand  by  her  husband. 

The  plaintiff  proved  that  in  December,  1851,  he  had 
negotiated  with  the  defendant's  husband  in  her  presence, 
with  reference  to  the  erection  of  certain  buildings  upon 
premises,  which  the  defendant's  husband  then  stated  that 
he  owned;  that  the  plaintiff  contracted  with  the  husband, 
supposing  the  latter  to  own  the  premises  and  intending  to 
make  the  contract  with  him;  that  by  the  contract  the 
plaintiff  was  to  build  the  buildings  after  a  plan  made,  sub- 
ject to  alterations  by  the  defendant.  He  also  proved  perform- 
ance of  the  contract,  and  that  during  the  progress  of  the  work 
tlie  defendant  at  different  times  gave  directions  as  to 
the  work,  and  required  many  changes  to  be  made  therein, 
and  stated  that  the  property  belonged  to  her,  and  that 
her  money  was  building  the  house,  and  frequently  prom- 
ised the  plaintiff  to  pay  for  the  buildings;  also  that  the 
defendant  with  her  husband  moved  into  the  buildings 
erected  before  the  completion  thereof,  viz.,  in  the  early  part  of 
the  winter  of  1852,  and  that  the  contract  was  completed  in  Feb- 
ruary, 1853.  The  plaintiff  also  gave  in  evidence  a  conveyance 
of  the  premises  upon  which  the  buildings  were  put  up,  from 
one  Smith,  to  the  defendant,  bearing  date  January  28,  1851^ 
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and  proved  by  Smith,  the  grantor  (under  the  defendant's 
objection),  that  the  defendant's  husband  negotiated  with  him 
for  the  purchase  of  the  premises,  and  transacted  all  the  busi- 
ness connected  therewith,  up  to  the  time  of  the  conveyance ; 
also  a  deed  from  the  defendant  and  her  husband  of  the  same 
premises  to  one  Knight,  dated  March  22, 1854,  and  proved 
by  Knight,  the  grantee  (also  under  the  defendant's  objection), 
that  ho  had  negotiated  for  the  purchase  of  the  premises 
with  the  defendant's  husband,  also  under  objection  as  irrele- 
vant and  immaterial,  certain  conveyances  to  the  defendant 
of  property  in  the  State  of  Indiana;  the  plaintiff  also 
introduced  a  deposition  of  Stephen  P.  Mead,  the  defend* 
ant's  husband,  in  which  it  was  sworn  that  the  deponent 
was  a  resident  of  Indiana,  and  had  been  so  for  twelve  years 
past,  that  he  had  employed  the  plaintiff  to  put  np  the  build- 
ings in  question,  without  authority  from  the  defendant  to  act 
for  her,  that  the  defendant's  separate  funds  which  she  liad 
received  from  her  fether's  estate,  were  in  part  invested  iu 
the  purchase  from  Smith ;  but  that  no  part  of  such  funds  were 
used  in  the  buildings  put  up  thereon,  but  that  the  work  was 
wholly  contracted  for  by  and  performed  upon  the  credit  given 
to  him,  the  said  Stephen  P.  Mead.  The  plaintiff  also  intro- 
duced the  deposition  of  the  defendant  to  substantially  like 
effect.  And  it  appeared  that  the  property  purchased  from 
Smith  had  been  held  by  her  as  separate  estate,  and  that  she 
owned  land  as  separate  estate,  in  the  State  of  Indiana,  her 
place  of  residence. 

The  referee  found,  that  the  defendant  had  held  and  owned  the 
premises  purchased  from  Smith  as  part  of  her  separate  estate, 
that  the  buildings  erected  thereon  by  the  plaintiff  were  so 
erected  upon  the  employment  of  Stephen  P.  Mead,  her  hus- 
band, who  was  vested  with  fliU  power  and  authority  from  her 
as  her  agent  to  make  such  employment,  and  that  the  buildings 
which  greatly  enhanced  the  value  of  the  property,  were 
occupied  and  used  by  the  defendant,  and  were  caused  to  be 
put  up  with  the  intention  on  the  part  of  the  defendant,  to  pay 
for  the  same  out  of  her  separate  estate. 
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The  referee  also  found  that  there  was  dae  and  unpaid  to  the 
plaintiff  the  sum  claimed  in  the  complaint ;  he  also  found  that 
the  premises  had  been  sold  by  the  defendant  in  1854,  and 
that  with  the  avails  of  the  sale,  she  had  purchased  other 
premises  in  the  State  of  Indiana,  where  she  resided,  and  had  L 
resided  for  ten  year3,^m(rwEicirpremise8  she  owned  and  held 
as  separate  estate  at  the  time  of  the  report ;  and  he  found,  as 
conclusions  of  law,  that  the  plaintiff  was  entitled  to  recover 
the  sum  claimed  bj  him  against  the  defendant,  and  that  the 
same  should  be  declared  a  lien  and  charge  on  the  real  propeily  . 
of  the  defendant  in  Indiana,  describing  it;  and  that  the 
plaintiff  was  entitled  to  execution  thereon  against  the 
separate  estate  of  the  defendant,  to  be  enforced  according  to 
the  law  and  practice  of  the  courts  where  the  premises  were 
situate.  He  also  found  tliat  the  plaintiff  was  entitled  to  have 
a  receiver  in  the  action,  and  the  defendant  ordered  and 
required  to  assign  by  sufficient  conveyance  to  him  her  sepa* 
rate  estate  sufficient  to  pay  the  plaintiff  *s  demand  and 
costs. 

Judgment  was  entered  on  the  report  as  provided  thereby,'^ 
and  the  defendant  appealed. 

W.  A.  Barderij  for  the  appellant. 

W.  Woodbury^  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — ^Mttllin,  P.  J.  Before  the  passage  of  chap 
ter  90  of  the  Laws  of  1860,  entitled  "An  act  concerning  the 
rights  and  liabilities  of  husband  and  wife,''  an  action  at  law 
could  not  be  maintained  against  a  married  woman  upon  any 
contract  whatever;  cotirts  of  equity  had  power  to  enforce 
against  the  estates  of  married  women  contracts  entered  into 
by  them  in  relation  thereto. 

By  section  2  of  chapter  90  of  the  Laws  of  1860,  married 
women  were  authorized  to  bargain^  sell,  assign  and  'transfer 
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their  separate  property,  and  to  carry  on  any  trade  or  business 
and  perform  any  labor  or  services,  and  the  proceeds  of  such 
property  and  earnings  in  such  trade,  or  by  such  labor,  were 
declared  to  be  her  separate  property. 

By  section  3  of  the  same  chapter,  she  was  authorized  to 
sell  and  convey  her  real  estate  and  to  enter  into  any  contract 
in  reference  thereto,  as  if  she  was  unmarried,  and  to  enter 
into  the  covenants  usually  contained  in  conveyances  of  real 
estate,  and  the  covenants  thus  entered  into  should  bind  her 
separate  estate. 

By  section  7  of  the  same  chapter,  she  was  authorized  to 
sue  and  be  sued  in  all  matters  relating  to  her  separate  pro- 
perty, as  if  she  were  sole. 

By  section  7  of  chapter  172  of  the  Laws  of  1862,  it  was 
provided  that  a  married  woman  may  be  sued  in  any  of  the 
courts  of  the  State ;  and  whenever  a  judgment  shall  be  recovered 
against  a  married  woman  the  same  may  be  enforced  by  execu- 
tion against  her  sole  and  separate  estate,  in  the  same  manner 
as  if  she  were  sole. 

By  this  legislation,  a  married  woman  is,  as  to  her  separate 
estate,  relieved  from  all  the  restrictions  imposed  upon  her  by 
the  common  law,  and  is  to  be  treated  as  if  she  was  SLf&fne  sole. 

All  contracts  made  by  her  concerning  her  separate  estate, 
bind  her  to  the  same  extent,  and  are  enforced  in  the  same 
manner  that  they  would  bind  or  be  enforced  against  a  man 
if  made  by  him. 

In  the  case  before  us,  it  is  not  claimed  that  the  contract  for 
building  the  house  was  made  with  the  wife  personally,  but  it 
is  claimed  that  it  was  made  by  the  husband,  as  the  agent 
of  his  wife,  he  being  thereunto  duly  authorized. 

The  referee  finds,  as  matter  of  fact,  that  the  husband  was 
the  agent  of  his  wife  in  managing  the  business  of  building 
and  making  improvements  on  her  lands^  and  as  such,  employed 
the  plaintiff  to  do  the  work,  to  recover  the  price  of  which 
the  action  was  brought,  and  that  she  intended  to  pay  for  the 
same  out  of  her  separate  estate,  and  to  charge  the  same  with 
the  payment  thereof. 
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If  this  finding  is  supported  by  the  evidence,  the  judgment 
of  the  referee  is  right  and  must  be  affirmed. 

The  only  direct  evidence  of  the  husband's  agency  is  that 
of  John  V.  Smith  and  Theodore  Knight.  The  former 
testifies  that  he  made  the  bargain  for  the  sale  of  the  farm 
with  the  husband,  and  was  paid  by  him  therefor.  The  latter 
testifies  tliat  the  bargain  for  the  purchase,  by  him,  of  the 
fann  was  made  with  the  husband. 

The  agency  of  the  husband  in  these  two  transactions  docs 
not  establish  a  general  agency  for  the  wife,  and  most  certainly 
not  an  agency  to  make  a  contract  to  erect  a  building  on  her 
land. 

Several  witnesses  testify  that  while  the  plaintiff  was  doing 
the  work  Mrs.  Mead  said  she  would  pay  for  the  work ;  that 
it  was  her  money  that  paid  for  it.  Harriet  Heywood  testifies 
on  one  occasion  Mrs.  M.  gave  directions  about  hanging  blinds. 
She  wanted  to  have  them  taken  out,  and  the  plaintiff  asked 
who  was  to  pay  for  it.  She  said  she  would ;  the  work  was  hers ; 
she  used  to  say  it  was  her  home ;  she  expected  to  pay  for  the 
work ;  he,  plaintiff,  must  fix  the  blinds  as  she  wanted,  for  she 
expected  to  pay  for  it ;  she  expected  to  pay  for  what  work 
he  did. 

If  the  remark  of  Mrs.  M.,  that  the  work  was  hers,  is  to  be 
construed  as  equivalent  to  the  statement  that  it  was  being 
done  for  her,  then  it  might  follow  that  she  thereby  adopted 
the  contract  of  her  husband  as  made  for  her  benefit  and  on 
her  responsibility. 

Before  giving  this  enlarged  construction  to  this  piece  of 
evidence  regard  must  be  had  to  other  evidence  in  this  case. 

1st.  Mead  and  his  wife  both  testify  that  she  was  not  a  party 
to  the  contract ;  that  it  was  made  by  him  not  as  agent,  but  for 
himself,  upon  his  own  responsibility,  and  to  be  paid  for  with 
his  own  means. 

2d.  The  plaintiff  testifies  that  he  did  not  know  when  the 
contract  for  doing  the  work  was  made,  that  Mrs.  M.  owned 
or  had  any  interest  in  the  farm ;  but,  on  the  contrary,  she  was 
present  and  heard  her  husband  claim  to  be  owner  of  it,  after 
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the  work  was  done  and  after^  as  plaintiff  says,  Mrs.  M.  had 
told  him,  that  she  would  pay  for  it;  that  her  money  was 
paying  for  the  work ;  instead  of  treating  her  as  principal  he 
settled  with  the  husband,  and  took  his  individual  note  in 
payment  of  the  balance  due. 

It  thus  appears  that  the  plaintiff  did  not  consider  Mrs.  M.'s 
insisting  when  the  contract  was  made,  that  she  should  have 
the  right  to  direct  the  manner  of  doing  the  work,  nor  her 
declarations  as  to  her  intention  to  pay,  any  evidence  that 
Mead  was  acting  as  her  agent  in  making  the  contract 

It  is  doubtless  true  that  taking  an  agent's  note  in  ignorance 
of  the  fact  of  agency  does  not  estop  the  other  party  to  a  con- 
tract with  him,  from  proceeding  against  the  principal  when 
discovered. 

But  unless  the  agency  is  clearly  proved,  the  taking  of  a 
note  from  the  agent  operates  as  a  payment  of  the  debt.  I  can- 
not resist  the  conclusion  that  the  &ct  of  agency  is  not  proved. 
If  not,  then  the  action  cannot  be  maintained  at  law  against 
Mrs.  M.  for  the  balance  due  for  the  work. 

The  next  question  is :  Has  the  plaintiff  a  remedy  against 
Mrs.  M.  in  equity? 

When  valuable  improvements  are  made  on  the  lands  owned 
by  a  married  woman  in  her  own  right,  it  would  seem  to  be 
morally  right  that  she  diould  be  obliged  to  pay  for  them,  to 
the  extent  of  the  benefit  actually  conferred,  without  regard 
to  the  consideration  that  they  were  made  upon  the  responsi- 
bility of  some  other  person,  and  without  any  agreement  ou 
her  part  to  pay. 

But  when  the  party  making  the  improvements  is  not 
linduced  to  make  them  by  any  fraud  imputable  to  the  woman, 
'I  know  of  no  principle  of  equity  that  will  charge  her 
or  her  estate  with  any  part  of  the  cost  of  such  improve- 
ments. 

The  omission  to  disclose  her  ownership  of  the  land  on  which 
improvements  are  proposed  to  be  made,  under  an  agreement 
with  her  husband  or  other  person,  is  not  of  itself  enough  to 
subject  her  to  liability  for  such  improvements. 
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There  is  no  law  that  prohibits  a  husband  from  making 
improvements  on  his  wife's  lands,  oat  of  his  individaal  pro- 
perty, or  on  his  personal  responsibility ;  and  when  thns  made, 
there  is  no  leason  either  in  morals  or  in  law  for  resorting  to 
her  or  her  property  to  obtain  payment.  She  is  to  be  held  to 
no  larger  liability  tlian  wonld  be  her  husband  under  like  cir 
eumstances. 

Some  stress  is  laid  on  the  fact  that  Mead,  at  the  time  the 
contract  was  made,  for  the  work,  claimed  in  presence  of  his 
wife,  tiiat  he  owned  the  fitrm,  and  her  ownership  was  not 
disclosed.  Because  one  man  enters  into  a  contract  with 
another  in  the  belief  that  such  other  owns  property,  whereby 
Iiis  pecuniary  responsibility  is  largely  increased,  it  affords  no 
ground  for  prohibiting  the  true  owner  from  asserting  his  title 
to  such  property- 

If  there  was  fraudulent  representation  or  concealment, 
whereby  the  party  was  induced  to  enter  into  a  contract, 
equity  might  afford  him  relief.  But  in  this  case  no  such 
fraud  is  either  charged  or  found,  and  we  are  not  at  liberty  to 
help  the  plaintiff  by  resort  to  any  such  ground  of  relief. 
{Comififf  V.  Lewiej  36  How.,  426.) 

In  Cdlmn  v.  Ckmrie  (22  Barb.,  871),  the  General  Term,  in 
the  eighth  district,  held  that  a  person  making  improvements 
on  the  separate  estiate  of  a  married  woman,  at  her  request 
and  that  of  her  husband,  has  in  equity  a  lien  thereon  for  the 
work  done  and  material  furnished  in  making  such  improve- 
ments, the  husband  being  insolvent.  It  is  said  by  both  of  the 
learned  judges,  in  their  opinions,  that  when  the  work,  <fec., 
expended  in  making  improvements  on  the  separate  estate 
of  a  married  woman  would  be  lost  unless  charged  thereon, 
equity  would  enforce  it  as  a  lien  upon  such  estate.  I  can 
find  no  authority  for  such  a  proposition.  The  mere  hard- 
ship of  the  case  cannot,  in  the  absence  of  some  obligation,  be 
a  ground  for  equitable  relief.  The  wife,  in  that  case,  was 
clearly  liable.  She  owned  the  property.  She  had  capacity 
to  contract  in  reference  to  it  in  equity,  if  not  at  law ;  and 
having  contracted,  her  separate  estate  was  bound. 
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In  Taylor  v.  Olenaey  (22  How.,  240),  relief  was  granted 
upon  Bubstantially  the  same  grounds. 

In  Mattiae  v.  LiUis  (24  How.,  264),  a  lien  was  adjudged 
in  favor  of  the  plaintiff,  it  appearing  that  the  husband  had 
purchased  the  lumber,  for  the  price  of  which  the  action  was 
brought,  falsely  representing  that  he  owned  the  premises  on 
which  the  house  was  erected,  and  in  which  the  lumber  was 
used ;  that  he  was  trusted  for  the  lumber  on  the  faith  of  such 
representation,  and  that  the  lumber  was  purchased  by  the 
husband  with  the  intent  on  his  and  the  wife's  part  that  it 
should  be  used  on  her  separate  estate,  and  with  knowledge 
on  her  part  that  it  was  obtained  fraudulently,  and  she  omitted 
to  disclose  her  ownership  to  the  plaintiff. 

Without  stopping  to  inquire  whether  the  facts  justify  an 
inference  of  a  fraudulent  intent  on  the  part  of  the  wife,  but 
assuming  that  they  do,  the  case  was  probably  rightly  decided. 
But  BO  far  as  the  decision  proceeds  upon  the  proposition  that 
the  fraud  was  that  of  the  husband,  application  of  the  property 
purchased  to  improvement  on  the  wife's  separate  property 
and  silence  on  her  part  as  to  her  title  to  the  land  on  which 
the  improvements  are  made,  are  sufficient  in  equity  to  entitle 
the  plaintiff  to  relief,  I  totally  dissent  from.  'So  case  is 
cited  supporting  the  proposition,  and  I  tliink  none  can  be 
found. 

The  wife's  estate  would  soon  be  swallowed  up  if  such  a 
doctrine  should  prevail.  How  can  she  guard  herself  against 
the  fraud  of  her  husband  ?  The  husband's  apparent  kindness 
and  generosity  to  her  would  be  the  means  of  her  ruin.  It 
would  be  a  neighborly  kindness  for  the  wife,  whose  husband 
was  making  improvements  on  her  land,  to  inform  those 
employed  that  she  owned  the  property,  and  that  he,  and  not 
herself,  must  be  considered  responsible  for  the  Work  and 
material  expended  thereon ;  but  where  is  the  law  that  requires 
any  such  notice  to  be  given  ?  While  she  keeps  dear  of  all 
fraudulent  combination  with  her  husband,  and  is  guilty  of  no 
fraud  herself,  she  has  the  right  to  insist  that  all  who  trusted 
the  husband  should  resort  to  him  for  their  pay. 
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In  Coming  v.  Lewis  (36  How.,  425),  it  was  held  that  the 
wife's  separate  estate  cannot  be  charged  with  a  debt  fraudu- 
lently contracted  by  her  husband  or  other  person  without  her 
privity,  sanction  or  adoption,  although  the  materials  for  which 
the  debt  was  created  went  directly  for  the  benefit  of  her  sepa- 
rate estate  with  her  full  knowledge. 

In  the  fifth  district,  in  Jewel  v.  Raidley^  it  was  held  that 
the  plaintiff,  who  had  sold  lumber  to  the  defendant's  hus- 
band to  fence  a  lot  on  which  he  and  the  defendant  lived,  and 
for  which  he  had  a  contract  of  purchase,  was  entitled  to 
recover  against  her  the  price  of  such  lumber,  she  having  taken 
an  assignment  of  the  contract  for  the  purchase  of  the  land 
after  the  bargain  for  the  lumber  was  made,  and  before  the 
fence  was  erected.  She  saw  the  fence  while  it  was  being 
erected  and  promised  the  plaintiff  to  pay  for  the  lumber. 

I  was  a  member  of  the  court  when  this  case  was  argued 
and  decided.  I  did  not  then  discover  any  ground  on  which 
the  plaintiff  could  recover  either  at  law  or  in  equity,  nor  have 
I  been  able  to  discover  any  since.  The  hardship  of  the  case 
furnishes,  it  seems  to  me,  the  only  ground  on  which  such  a 
judgment  could  rest. 

In  this  conflict  of  opinion,  we  must  declare  the  law  as  we 
lind  it  to  be.  If  the  property  of  married  women  is  to  be  pro- 
tected against  the  frauds  of  husbands  and  other  relatives,  it 
can  only  be  done  by  holding  them  responsible  for  participat- 
ing in  such  firaud,  or  being  themselves  chargeable  with  fraud, 
whereby  the  injured  party  has  been  led  into  parting  with  his 
property,  to  his  injury  and  to  their  benefit. 

The  evidence  as  to  the  promise  of  Mrs.  M.,  to  pay  after  the 
work  was  begun,  was  wholly  immaterial.  The  contract 
proved  and  relied  on  was  with  her  husband  as  her  agent,  and 
not  with  her  personally.  If  it  was  collateral  to  his,  it  was 
void  by  the  statute  of  frauds,  not  being  in  writing. 

The  work  being  done  under  an  express  contract,  the  law 
will  not  imply  a  promise  to  pay  for  it. 

When  a  right  of  recovery  is  barred  by  a  statute  of  limita- 
tions or  similar  statute,  and  but  for  the  statute  an  action 
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could  be  maintained  and  the  party  liable,  after  the  statute 
barrier  has  taken  effect,  ezpresalj  promises  to  do  the  act,  which 
the  statute  relieved  him  from  performing,  the  moral  obliga- 
tion to  perform  the  act,  furnishes  a  suflBicient  consideration  to 
support  the  promise,  and  the  plaintiff  is  entitled  to  recover. 
But  if  the  defendant  was  not  liable  on  the  original  cause  of 
action,  an  express  promise  will  not  be  enforced,  as  the  origi- 
nal consideration  is  not  in  such  cases  revived,  ifieer  v. 
^Aroher^  2  Barb.,  420 ;  Hash  v.  Suasd^  5  Barb.,  556 ;  Ingrcr 
ham  V.  OUheH^  20  Barb.,  151.) 

If,  however,  Mrs.  M.  was  liable,  the  judgment  entered  must 
be  modified.  It  was  manifestly  the  intention  of  the  Legisla- 
ture, by  the  acts  of  1860  and  1862,  to  do  away  with  the  prac- 
tice theretofore  existing  in  actions  against  married  women, 
and  thereafter  to  require  the  same  proceedings  to  be  had 
against  them  as  apply  to  actions  against  feme  sole. 

Before  the  passage  of  the  act  of  1862  married  women  could 
only  be  proceeded  against  in  equity,  and  the  judgment  and 
execution  were  against  their  separate  estates;  not  against 
them  personally.  By  section  7  of  the  act  of  1862,  it  was 
expressly  provided  that  she  might  sue  and  be  sued  as  a  feme 
sole.  As  a  feme  sole,  all  reference  to  her  property  was  unne- 
cessary and  irrelevant.  Before  the  act  of  1862  married 
women  could  not  be  sued  in  a  justice's  court,  or  any  other 
court  not  having  equitable  jurisdiction,  as  it  was  in  equity 
only,  she  was  liable.  By  section  7  of  the  act  of  1862,  she 
may  be  sued  in  any  court  in  this  State.  This  provision 
makes  her  liable  in  courts  of  law  upon  her  contracts,  and  by 
the  practice  of  those  courts,  the  judgment  must  be  against 
her  personally,  and  the  execution  must  follow  the  judgment 

It  is  thus  rendered  manifest  that,  after  the  passage  of  the 
act  of  1862,  no  distinction  is  permitted  in  actions  to  which 
women  arc  parties,  between  those  who  are,  and  those  who  are 
not  married.  It  follows  that  the  judgment  must  be  against 
the  married  woman  personally. 

It  may  be  said  that  the  act  referred  to  does  not  take  away 
the  remedy  in  equity,  but  adds  merely  a  remedy  at  law 
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against  married  womes,  and  hence  it  is  at  the  option  of  the 
plaintiff  to  pursue  either  remedy. 

It  is  nndoubtedl  J  tme,  as  a  general  proposition,  that  the 
jurisdiction  of  courts  of  equity  is  not  taken  away  because 
courts  of  law  are  authorized  to  grant  reUef  in  cases  in  wliich 
the  remedy  had  been  exclusively  in  equity. 

When,  however,  equity  entertains  jurisdiction  over  a  class 
of  persons  or  subject-matter  of  an  action,  because  courts  of 
]aw  are  either  incapable  of  or  prohibited  from  exercising 
jurisdiction  in  such  cases,  and  the  inability  in  the  one  case, 
or  the  prohibition  in  the  other,  is  removed,  the  courts  of  law 
become  the  proper  tribunal  in  which  to  bring  actions  for  or 
against  such  persons,  and  in  relation  to  such  subject-matter, 
and  the  question  whether  courts  of  equity  are  thereafter  to 
have  jurisdiction  in  such  cases  is  to  be  determined  by  the 
same  rules  that  would  determine  it  if  the  question  of  jurisdic* 
tion  was  now  raised  for  the  first  time. 

Convenience  requires  that  actions  against  married  women 
should  be  conducted  in  all  respects  the  same  as  againstyi^m^tf 
sale. 

I  am  unable  to  discover  any  ground  for  declaring  the  l 
indebtedness  a  lien  on  the  defendant's  real  estate  in  Indiana,  i 
It  is  beyond  our  jurisdiction.  We  cannot  enforce  the  judg- 
ment. I  apprehend  it  was  never  before  suggested  that  the 
courts  in  our  country  could  declare  their  judgments  liens  on 
lands  in  another  country,  and  enforce  them  by  sequestration 
of  such  lands.  Such  a  practice  would  lead  to  the  greatest 
abuses.  The  courts  of  a  sister  State  might,  if  sudi  were  the 
law,  cover  the  real  estate  in  this  State  with  liens,  divest  the 
title  of  the  owners  and  place  it  in  the  hands  of  receivers. 
The  defendants  in  sucdi  actions  would  have  no  diance  for  pro- 
tecting their  rights.  If  service  of  process  may  be  made  by 
publication,  and  a  judgment  binding  the  person  of  the  defend- 
ant obtained,  the  defendant  would  learn  of  the  proceedings 
for  the  first  time  when  the  receiver  was  at  his  door,  clothed 
with  authority  to  drive  him  from  his  home,  and  turn  it  over 
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to  a  stranger.  No  government  would  tolerate  for  a  moment 
such  an  interference  with  their  rights. 

It  is  suggested  that  the  decree  cannot  be  enforced  directly 
against  the  land  in  Indiana,  but  it  will  be  by  proceedings 
against  Mrs.  M.  for  contempt  for  not  obeying  the  require- 
ments of  the  judgment. 

It  is  wholly  immaterial  which  of  the  two  methods  is 
\  adopted.  The  judgment  is  enforced  as  a  lien  against  land 
lying  in  another  State,  not  according  to  their  laws,  but  accord- 
ing to  ours,  wholly  regardless  of  the  forms  of  proceeding  pro- 
vided for  the  enforcements  of  liens  in  such  State. 

This  I  am  quite  confident  cannot  be  done. 

It  has  been  held  that  an  action  for  specific  performance  of 
a  contract  relating  to  lands  in  another  State  may  be  main- 
tained in  this  State,  because  the  court  can  enforce  its  decree 
by  proceeding  against  the  person  of  the  defendant.  {Sutphen 
V.  Fowler^  9  Paige,  280.) 

The  cases  in  which  a  court  of  equity  in  our  own  State  or 
county  may,  by  its  decree,  affect  the  title  to  lands  in  another 
State,  are  fraud,  trust  and  contract,  and  in  these  cases  only 
when  the  person  of  the  defendant  is  within  the  jurisdiction 
of  such  court.     {Morisey  v.  Watts^  6  Granch.,  148.) 

It  would  seem  to  be  conceded  in  England  that  the  courts  in 
that  country  cannot  sequestrate  property  in  another,  not  even 
in  the  colonies.  {Arglope  v.  Muschamp^  1  Vem.,  77,  135, 
and  notes  to  former.) 

It  is  obvious  that  the  Court  of  Chancery  in  England  has 
assumed  to  exercise  a  jurisdiction  over  lands  in  the  colonies 
which  it  would  not  exercise  over  lands  in  countries  independ- 
ent of  the  British  crown.  The  decisions,  therefore,  of  the 
courts  of  that  country  do  not  furnish  safe  precedents  for  us, 
unless  when  they  are  dealing  with  lands  in  no  way  subject  to 
the  dominion  of  England.    (Story  on  Conflict  of  Laws,  §  644.) 

The  same  learned  author,  in  section  543,  says  a  suit  cannot 
be  maintained  against  a  person  within  the  territorial  jurisdic- 
tion of  a  court  of  equity,  so  as  absolutely  to  bind  his  property 
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situate  elsewhere,  and  a  fartUyri  not  so  as  absolutely  to  bind 
his  rights  and  titles  to  immovable  property  situated  elsewhere. 

In  the  next  sentence  he  denies  the  claims  set  up  by  some 
courts  through  a  decree  against  the  person  to  act  upon  and 
transfer  the  title  to  lands  in  another  country. 

When  the  courts  of  one  country  decree  the  specific  per- 
formance or  agreement  to  convey  lands  in  another^  the  execu* 
tion  of  a  conveyance  satisfies  the  decree.  But,  when  the 
judgment  declares  a  lien  on  land  in  another  State,  and  directs  ^ 
its  sale  by  a  receiver  appointed  in  this  State,  it  assumes  to  \ 
displace  the  laws  of  the  State  in  which  the  land  lies,  and  to  '< 
dispose  of  it  under  our  own. 

In  any  view  of  the  case  the  judgment  must  be  amended, 
by  striking  out  all  that  declares  it  to  be  a  lien  on  any  specific 
land,  and  as  appoints  a  receiver,  and  it  must  be  made  a  judg- 
ment against  Mrs.  M.  personally. 

I  am  satisfied  the  judgment  is  wholly  erroneous,  and  it 
should  be  reversed  and  new  trial  ordered,  costs  to  abide  event 

Judgment  reversed. 


\ 


Bbbnard  SnEsmAN,  Appellant,  v.  Bbkjamin  Andrews, 

Kespondent. 

(GSKEBAL  TbRK,    SbOOKD    DEPARTMENT,   JUNS,  1870.) 

Since  the  Revised  Statutes,  a  jadgment  In  ejectment  has  the  same  conclusive 
effect  as  obtains  in  &vor  of  judgments  in  other  classes  of  actions,  i,t. : 
it  is  conclusive  upon  the  parties  to  the  action,  and  all  those  who  afterward 
stand  in  privity  with  them ;  hence  the  action  of  ejectment  affects  the 
title  to  land,  and  section  182  of  the  Code,  pxavides  for  the  filing  of  a 
notice  of  \k  pendens  therein. 

Where,  in  ejectment  commenced  in  1856,  judgment  was  recovered  and 
entered,  but  there  was  no  Us  pendens  filed.— A&l,  that  a  grantee  of  the 
defendant  in  the  action,  taking  title  after  entry  of  the  jadgment  was  not 
chargeable  with  constructive  notice  of  its  existence. 

All  such  &cts  as  might  legally  be  established  by  the  evidence,  and  are 
necessary  to  support  the  judgment,  are  to  be  assumed,  on  appeal  to  have 
Lansing — ^Vol.  HI.        17 
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been  found  in  confonnity  with  the  judgment  directed ;  when  there  is 
nothing  in  the  conclusions  in  conflict  with  the  assumption. 

Appeal  from  judgment  recovered  on  decision  of  the  judge 
of  the  City  Conrt  of  Brooklyn.  The  action  was  brought  to 
recover  possession  of  a  lot  of  land  situated  in  the  city  of 
Brooklyn.  For  the  purpose  of  maintaining  it  the  plaintiff 
proved  and  read  in  evidence  a  judgment  roll,  in  an  action 
brought  by  himself  as  plaintiff,  against  Stephen  C.  Jackson, 
for  the  recovery  of  the  possession  of  the  same  premises. 
That  action  was  commenced  on  the  27th  day  of  October, 
in  the  year  1856,  and  the  plaintiff  recovered  the  judg- 
ment in  it  on  the  19th  of  November,  1856.  By  the 
judgment  recovered,  it  was  adjudged  that  the  plaintiff 
should  recover  of  the  defendant  in  that  action  the  possession 
of  the  premises  in  controversy  in  this  suit,  for  the  remainder 
of  the  term  of  500  years,  commencing  on  the  2d  day 
of  February,  1850,  and  unexpired  at  the  date  of  tlie 
judgment.  At  the  time  of  the  recovery  of  that  judgment 
the  defendant  in  the  action  was  the  owner  of  the  premise? 
affected  by  it ;  and,  by  his  tenant,  was  in  the  possession  of 
the  same,  and  he  remained  in  that  manner  in  possession  until 
the  year  1864.  While  he  was  so  in  possession,  and  on  the 
14th  of  April,  1864,  Stephen  C.  Jackson,  together  with 
his  wife,  executed  a  deed  of  the  premises  to  John  Andrews, 
in  trust,  among  other  things,  to  execute  mortgages  upon  them 
for  the  purpose  of  raising  money  for  the  payment  of  taxes, 
assessments  and  encumbrances  upon  them.  At,  or  soon  after 
that  time,  and  in  the  year  1864,  Jackson  put  Benjamin 
Andrews  in  possession  by  pix>curing  the  tenants  to  attorn  and 
pay  rent  to  him  for  the  trustee  in  the  deed.  On  the  day  of  the 
date  of  the  deed,  the  grantee  and  trustee  in  it,  executed  and 
delivered  to  E.  D.  Coidts,  a  mortgage  upon  the  premises  to 
secure  the  sum  of  $1,400,  at  that  time  loaned  by  the  mortga- 
gee to  the  mortgagor.  The  money  was  raised  to  redeem  the 
premises  in  suit  and  others,  from  a  judgment  against  Stephen 
C.  Jackson,  on  which  they  liad  been  previously  sold.  This 
mortgage  was  afterward  assigned  to  Thomas  D.  Andrews, 
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who  died  in  the  year  1866,  and  the  defendant,  Benjamin 
Andrews,  was  appointed  his  administrator,  and  as  such, 
foreclosed  the  mortgage,  and  on  the  10th  of  December, 
1867,  acquired  the  title  to  the  mortgaged  premises  under  a 
sale  made  in  pursuance  of  the  judgment  recovered  in  the 
foreclosure  suit.  A  sale  of  the  land  imder  the  provisions  of 
the  trust  deed,  allowing  the  trustee  to  sell,  to  raise  money  to 
pay  taxes  and  other  encumbrances,  was  made  by  him  on  the 
8th  of  January,  1868,  for  the  sum  of  $500,  to  Bachel 
Andrews,  the  wife  of  Benjamin  Andrews.  No  notice  was 
iiled  stating  the  pendency  of  the  action  brought  by  the  plain- 
tiff against  Stephen  C.  Jackson  for  the  recovery  of  the  pos- 
session of  the  premises.  But  evidence  was  given  by  the 
defendant  in  that  suit,  as  a  witness  for  the  plaintiff  in  the 
present  case,  that  the  defendant,  Benjamin  Andrews,  was 
informed  of  the  judgment  when  the  tenants  were  turned 
over  to  him.  This  evidence  was  contradicted  by  Benjamin 
Andrews,  and  the  fact  was  not  expressly  found  by  the  judge 
before  whom  the  action  was  tried.  No  evidence  was  given 
tending  to  show  that  the  grantee  in  the  trust  deed  or  the 
mortgagee  in  the  mortgage,  executed  by  him,  had  actual 
notice  of  the  existence  of  the  judgment  recovered  by  the 
plaintiff  against  Stephen  C.  Jackson.  The  judge  directed 
judgment  for  the  defendants,  and  the  plaintiff  appealed  from 
the  judgment  entered  upon  that  direction. 

Paine  &  lieidj  for  the  appellant. 

I.  Andrews^  for  the  respondent. 

Present — Joseph  F.  Babnabd,  P.  J.,  E.  D.  Smtth  and 
Daniels,  J  J. 

By  the  Court — Daniels,  J.  As  the  law  formerly  stood, 
there  can  be  no  doubt  but  that  the  judgment  recovered  in  the 
action  brought  by  the  plaintiff  against  Stephen  0.  Jackson 
would  have  warranted  a  recovery  by  the  plaintiff  against  the 
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present  defendants;  for  altliongh  a  judgment  in  an  action  of 
ejectment  was  only  conclusive  in  an  action  afterward  brought 
for  the  recovery  of  mesne  profits  (Hopkins  ▼.  McLaren^  4 
Cow.,  667)  before  the  Revised  Statutes,  that  rule  was  at  that 
time  changed.  From  that  time  the  judgment  in  such  an 
action  became  conclusive  on  the  rights  of  the  parties  to  the 
subject-matter  of  the  action,  and  all  persons  claiming  from, 
through  or  under  them  by  title  accruing  after  the  commence 
ment  of  the  action.  (8  R.  S.,  5th  ed.,  596,  §§  29,  81.) 
Where  the  judgment  was  by  default,  as  it  was  in  the  present 
instance,  this  absolute  effect  could  be  acquired  by  it  only  at 
the  expiration  of  the  period  of  three  years  from  the  time  of 
docketing  it.  Subject  to  that  special  exception  the  same  con- 
clusive effect  was  given  by  the  statute  to  the  judgment  in  an 
action  of  ejectment,  as  the  common  law  had  previously  main 
tained  respecting  judgments  in  the  other  classes  of  actions ; 
for  they  were  conclusive  on  the  parties  to  the  action,  and 
upon  all  those  who  afterward  stood  in  privity  with  them. 
{Doty  V.  Broumy  4  Com.,  71 ;  OcuUe  v.  Noye%^  4  Kern.,  829; 
Cam/pbea  v.  HdO,  16  K  Y.,  875,  578-9 ;  1  Greenleaf 's  Ev., 
7th  ed.,  §§  523,  586.) 

The  effect  given  by  this  statute  to  the  judgment  recovered 
in  an  action  of  ejectment  clearly  rendered  that  action  one 
which  affected  the  title  of  the  property  in  controversy  in  it 
For  it  bound  that  title  not  only  as  to  the  parties  to  the  action, 
but  also  as  to  all  who  derived-title  under  them  from  the  time 
of  the  commencement  of  the  action.  To  that  extent  the 
judgment,  while  it  remained  in  force,  conclusively  settled 
the  rights  of  the  parties,  and  those  claiming  under  them,  or 
either  of  them,  to  the  property  in  controversy.  No  judg^ 
ment  concerning  the  rights  of  parties  to  real  property  could 
have  any  greater  effect  than  that  upon  the  title  of  those 
affected  by  it.  The  action  was  one  for  that  reason  in  which 
a  notice  of  its  pendency  should  have  been  filed  in  order  to 
secure  this  statutory  result  against  subsequent  purchasers  and 
encumbrancers,  not  otherwise  having  notice  of  the  pendency 
of  the  suit  or  the  recovery  of  the  judgment.-    Prior  to  the 
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changes  made  by  the  Code  of  Procedure,  a  notice  of  that 
description  was  only  required  in  a  certain  class  of  actions 
brought  exclusively  in  the  Court  of  Chancery.  (2  R.  S.,  103, 
§  48.)  But  this  provision  waa  so  far  changed  and  extended 
by  the  Code  as  to  include  all  actions,  both  legal  and  equitable, 
whose  immediate  or  ultimate  object  should  be  to  affect  the 
title  to  real  property.  And  it  was  further  provided  that  the 
pendency  of  such  an  action  should  be  constructive  notice  to 
a  purchaser  or  encumbrancer  of  the  property  affected  by  it 
only  from  the  time  of  filing  the  notice.  This  ^as  the  condi- 
tion of  the  law  when  the  action  was  commenced,  in  which 
the  judgment  relied  upon  by  the  pUintiff  was  recovered. 
(Laws  of  1851,  884,  §  133.)  And  it  has  remained  unchanged 
ever  since  that  time.    (Code,  §  132.) 

As  the  notice  required  by  that  section  of  the  statute  for  the 
purpose  of  securing  the  full  effect  of  the  judgment  against 
subsequent  purchasers  and  encambrances,  was  not  filed  in  the 
action  brought  by  the  plaintiff  against  Stephen  C.  Jackson, 
the  judgment  recovered  in  it  was  deprived  of  the  effect  which 
it  otherwise  must  have  had  under  the  antecedent  provisions 
adopted  by  the  Revised  Statutes  upon  that  subject. 

There  was  no  evidence  given  upon  the  trial  tending  to 
show  that  either  the  grantee  in  the  trust  deed,  or  the 
mortgagee  in  the  mortgage  given  by  him  had  any  notice  of 
the  existence  of  the  judgment  which  the  plaintiff  had  previ> 
ously  recovered  against  the  grantor.  And,  under  the  circum> 
stances  of  this  case,  they  must  be  presumed  to  have  acted 
without  notice  and  in  good  faith,  in  taking  the  grant  and 
encumbrances  respectively  executed  and  delivered  to  them. 
This  is  particularly  so  with  the  mortgagee,  and  it  was  under 
him  the  defendants  were  in  possession,  for  he  advanced  the 
money  to  the  mortgagor,  for  wliich  the  mortgage  was  received 
by  him.  And  the  same  observations  are  equally  applicable 
to  the  final  purchaser  of  the  fee  of  the  land  upon  the  sale 
ultimately  made  of  it  by  the  trustee. 

Evidence  was  given  tending  to  prove  that  the  defendant, 
Andrews,  had  received  such  notice.    But,  even  if  he  had, 
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tliat  could  not  affect  the  grantee  in  the  previously  delivered 
tru8t  deed,  or  the  mortgage  which  the  mortgagee  had  at  or 
before  that  time  received  and  advanced  his  money  upon. 
Neither  could  it  impair  the  rights  of  the  purchaser  of  the 
fee  at  the  sale  made  by  the  trustee,  for  there  was  no  evidence 
tending  to  show  that  such  notice  had  been  communicated 
to  her. 

The  fact  that  such  notice  was  given  to  the  defendant  was 
denied  by  him  as  a  witness  upon  the  trial,  and  the  contrary 
was  not  found  by  the  judge  before  whom  the  trial  was  had. 
If  essential  to  the  support  of  the  judgment,  it  must  be  pre- 
sumed that  he  found  no  such  notice  to  have  been  given.  For 
all  such  facts  as  might  legally  be  found  to  be  established 
by  the  evidence,  and  are  necessary  for  the  support  of  tlie 
judgment,  are  to  be  assumed  to  have  been  found  by  the  court 
in  conformity  with  the  judgment  directed,  when  nothing  can 
be  found  in  its  conclusions  in  conflict  with  that  supposition. 
No  reason  is  shown  by  the  case  for  doubting  the  correctness 
of  the  judgment  appealed  from.  It  should,  therefore,  be 
afSrmed  with  costs. 

Judgment  affirmed. 


The  Peoplb  ex  rel.  Lewis  S.  Hall  v.  Rbnsseleab  Lamb, 
County  Judge  of  Cattaraugus  County. 

(Geiteral  Tebm,  Fourth  Department,  Bbftember,  1870.) 

A  mechanic's  lien  expires  after  the  lapse  of  a  year  from  the  filing  of  the 
notice,  and  the  commencement  of  an  action  thereon  does  not  extend  it 
beyond  that  time. 

Accordingly  where  a  Judgment  was  recorered  and  sale  made  under  pro- 
ceedings upon  a  mechanic's  lien,  within  a  year  from  the  filing  of  notice 
thereof, — Hdd,  that  the  purchaser's  title  was  good,  notwithstanding  a 
subsequent  sale  of  the  property  under  Judgment  obtained  in  proceedings 
upon  a  mechanic's  lien  prior  in  date,  where  the  proceedings  were  begun 
within,  but  Judgment  was  recovered  after,  a  year  fh>m  the  filing  of  the 
notice. 
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Cebtiobabi  to  remove  Bunimary  proceedings  under  the 
landlord  and  tenant  act. 

Angd  <&  Finch^  for  the  relator. 

Henderson  <&  Wentworth^  for  the  defendant. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

Taloott,  J.  The  relator  in  this  case  claimed  title  nnder  a 
sale  on  execution  issued  upon  a  judgment  rendered  in  pro- 
ceedings to  enforce  a  mechanic's  lien,  and  upon  the  ground 
that  the  defendants  held  over  after  a  sale  on  such  execution. 

The  judgment  under  which  the  relator  claims  title  was  not 
recovered  till  after  the  expiration  of  a  year  from  the  time 
when  the  notice^  bj  which  the  lien  was  acquired,  was  filed. 
This  judgment  was  recovered  on  the  8th  day  of  January,  A. 
D.  1868.  The  defendants  claim  title  under  the  same  lien 
law,  but  under  proceedings  in  which  the  judgment  was 
obtained  and  the  property  was  sold  within  the  year  from  the 
time  of  the  filing  of  the  notice  of  lien.  The  judgment,  under 
which  the  defendants  claim,  was  recovered  prior  to  relator's 
judgment.  The  notices  of  lien  were  filed  as  follows,  viz. : 
That  under  which  the  relator  claims,  on  the  23d  day  of  July, 
1866 ;  that  imder  which  the  defendants  claim,  on  the  17th 
day  of  October,  1866 ;  and  the  relator  claims  to  overreach  tlie 
title  of  the  defendants  by  reason  of  the  priority  of  his  notice 
of  lien. 

We  have  held  at  June  Term  in  the  case  of  Colie  cfe  Smith  v. 
O^Ked^  argued  at  the  last  June  Term,  which  was  an  appeal 
from  a  judgment  of  the  County  Court  of  Erie  county  estab- 
lishing a  lien,  after  the  expiration  of  a  year;  that  the  lien 
expired  at  the  expiration  of  a  year  from  the  filing  of  the 
notice  unless  judgment  was  recovered  in  the  proceedings 
within  that  period.  Our  decision  was  based  upon  the  lan- 
guage of  the  statute,  and  the  express  authority  of  a  decision 
by  the  Court  of  Appeals.    (3  Comst.,  305.) 
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upon  the  principles  established  in  the  latter  case  it  is 
doubtful  whether,  to  a  judgment  recovered  iu  such  proce^- 
ings,  but  not  within  the  year,  even  the  lien  attached  to  an 
ordinary  judgment,  from  the  time  of  the  docketing  is 
obtained.    (See  Laws  of  1854,  eh.  402,  §  20.) 

However  that  may  be  in  this  case,  the  defendants  make 
title  under  an  earlier  judgment,  and  their  title  is  paramount, 
and  the  decision  of  the  county  judge  dismissing  the  proceed- 
ings must  be  affirmed  with  costs,  to  be  paid  by  the  relator. 


Hasbisok  Pbok,  Bespondent,  v.  Fbanelin  D.  Lakb, 
gl^      136  Appellant 

76  AD*875 

(GsincaAL  Tbbk,  Foubth  Depabtmsnt,  Sbftembbb,  1870.) 

If  a  witness  can  tesUfy  to  facts,  absolutely  from  his  recollection,  he  need 
not,  it  seems,  necessarily  produce  in  court  a  memorandum  by  which  his 
memory,  in  respect  to  the  &cts,  has  been  reviyed. 

But,  where  he  makes  his  answers  from  a  statement  or  memorandum,  used  on 
the  stand  it  is  the  privilege  of  the  party  against  whom  he  is  introduced  to 
inspect  the  paper  and  to  examine  him  concerning  it ;  and  even,  it  seems, 
to  submit  it  to  the  Jury. 

And  this  is  so,  without  reference  to  the  manner  in  which  the  paper  affects 
the  testimony  of  the  witness. 

k  referee  has  power  to  compel  submission  of  a  paper  used  by  the  witness, 
to  the  inspection  of  counsel.  And  where  he  declined  to  exercise  such 
power,  and  reflised  to  strike  out  the  testimony  affected  by  the  paper, — 
HM^  that  it  was  error,  and  the  Judgment  entered  on  his  report  was 
reversed. 

This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  upon  the  report  of  a  referee  in  the  plaintiff's  favor. 

The  action  was  upon  a  quantum  meruit  for  services  per- 
formed in  1867,  by  the  plaintiff  as  the  defendant's  clerk  and 
book-keeper,  and  also  upon  a  contract  for  like  services  per- 
formed in  1868.  The  defendant  claimed  liquidation  of  the 
firet  years'  services  at  the  sum  of  $150,  and  payment  of  that 
sum,  and  a  violation  by  the  plaintiff  of  the  second  years' 
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agreement.    The  &ct8  are  set  forth  in  the  opinion  of  the 
court 

George  M.  Oagoodbyy  for  the  appellant 

F.  C,  Peckj  for  the  respondent 

Present — ^Mulun,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — ^Taloott,  J.  It  is  quite  probable  that  the 
referee  in  this  case  has  arrived  at  the  correct  conclusion  upon 
the  facts,  and  his  rulings  in  regard  to  the  admission  of  evi- 
dence were  generally  correct  The  principal,  if  not  the  only 
difficulty  in  sustaining  the  report,  arises  from  what  occurred 
in  reference  to  the  memorandum  used  by  the  plaintiff  as  a 
witness  in  his  own  behalf,  and  his  refusal  to  exhibit  the  same 
to  the  defendant's  counsel. 

In  order  to  a  correct  understanding  of  the  fiusts  in  connection 
with  the  use  of  the  memorandum,  I  will  here  recite  them  as 
they  appear  from  the  case. 

The  plaintiff  had  sued  to  recover  wages  claimed  to  be  due 
him  for  his  services  as  the  clerk  of  the  defendant,  in  a  store 
of  the  defendant  at  Nunda.  It  was  claimed  by  the  plaintiff 
that  he  had  so  served  the  defendant  for  one  year  and  eleven 
months.  That  there  was  no  agreement  as  to  the  salary  for 
the  first  year,  as  to  which  the  plaintiff  claimed  to  recover  on 
a  quwntum  meruit.  As  to  the  second  year,  it  was  conceded 
there  had  been  a  fixed  salary  agreed  upon  by  the  parties. 

Sundry  payments  had  been  made  to  the  plaintiff  of  cash 
and  merchandise  on  account  The  defendant  claimed  that 
the  salary  of  $150  per  year  had  been  agreed  upon  between 
the  parties  as  to  the  first  year,  and  the  defendant  had,  by  an 
entry  of  his  own,  credited  the  plaintiff  with  $150  for  the  first 
years'  salary  in  his  ledger,  to  which  the  plaintiff  had  access, 
he  being  the  principal  book-keeper,  and  one  of  the  questions 
litigated  on  the  trial  was,  when  that  entry  was  made,  and 
when,  for  the  first  time,  it  had  been  brought  to  the  knowledge 
Lansing — ^Vol.  IIL      18 
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of  the  plaintiff,  and  whether  he  had  acquiesced  in  it.  There 
was,  also,  some  controversy  as  to  an  item  of  charge  against 
the  plaintiff  of  ten  dollars,  which  appeared  in  the  defendant's 
handwriting  on  the  cash  book,  under  date  of  October  3, 1 868, 
and  which  had  not  been  carried  to  the  ledger.  When  the 
plaintiff  was  upon  the  stand  as  witness,  he,  amongst  other 
things,  stated  that  the  defendant  had  paid  him  $554.94. 

On  being  cross-examined  as  to  amounts  paid  Iiim,  he  pro- 
duced a  memorandum  book  '^and  read  from  it  liis  answers  as 
to  amounts  paid,"  and  he  denied  the  payment  to  him  of  cer- 
tain sums  as  to  which  he  was  asked  by  defendant's  counsel. 

At  a  subsequent  stage  of  his  cross-examination  he  stated  as 
follows :  ^^  I  made  the  account  which  I  have  in  my  book  and 
which  I  have  read  from  in  December,  1868,  or  in  January, 
1869.  I  had  it  on  another  book  and  copied  it  on  this.  The 
items  that  accrued  after  January,  1869,  I  put  on  as  they 
accued  from  day  to  day.  I  destroyed  the  other  memorandum, 
which  was  on  bill  paper." 

And  on  redirect  examination  he  said :  ^'  This  memorandum 
was  taken  from  the  ledger.  It  is  a  true  copy  of  that  ledger. 
I  first  handed  Share  this  book,  and  I  read  from  the  ledger  to 
him  first,  and  then  we  changed  books,  and  I  think  he  read 
from  the  ledger  and  I  from  this  book.  ^^  I  have  received  goods 
and  merchandise,  amounting  to  $29.85,  of,  defendant,  and 
$554.94  in  aU.    In  cash,  $525.08." 

On  his  further  cross-examination  being  continued,  he  said : 
"  I  will  not  produce  the  book  from  which  I  refreshed  my 
recollection  yesterday  about  payments.  It  was  not  an  accu- 
rate memorandum  of  every  item  of  my  account  upon  Mr. 
Lake's  books.  There  was  one  item  there  not  transcribed  by 
me;  that  item  was  a  credit  to  me  of  $150  for  one  year's 
labor." 

Being  recalled  on  his  own  behalf,  he  testified  concerning 
entry  in  the  ledger  of  the  $150  credit,  and  stated  that  he  had 
opened  a  new  ledger  when  he  first  discovered  that  credit; 
and  on  being  ci'oss-examined,  he  said :  "  I  have  my  memo- 
randum book  with  rae,  from  which  I  read  credits  to  defendant 
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and  answered  defendant's  questions.  I  will  not  produce  it 
unless  I  am  obliged  to  do  so." 

The  defendant  then  asked  the  referee  to  compel  the  wit- 
ness to  produce  the  book. 

The  referee  declined  on  the  ground  of  a  want  of  power, 
and  the  defendant  excepted  to  the  ruling. 

The  plaintiff  afterward  being  recalled  in  bis  own  behalf, 
was  further  cross-examined,  and  stated  as  follows :  "  In  figur- 
ing up  the  amount  I  received  for  the  first  year,  both  in  casli 
and  merchandise,  I  refreshed  my  recollection  from  my  mem- 
orandum book.  I  could  not  have  remembered  the  amounts 
without  reference  to  my  memorandum  book.  Neither  could 
I  have  remembered  the  dates  of  the  items.  I  did  not  make 
the  entries  of  the  items  on  this  book  at  the  dates  they 
occurred.  I  have  the  book  with  me  now.  I  will  not  pro- 
duce the  book  and  let  you  see  it.  I  footed  up  these  items 
while  on  the  stand  as  a  witness,  after  the  question  was  asked 
me  as  to  amount  I  received  the  first  year." 

The  defendant  then  asked  the  referee  to  require  the  wit- 
ness to  produce  the  book  referred  to,  for  the  inspection  of 
defendant  and  his  counsel  on  this  trial.  The  referee  again 
declined  on  the  ground  of  a  want  of  power,  and  defendant 
excepted. 

The  defendant  then  asked  the  referee  that  all  the  evidence 
of  the  plaintiff  be  stricken  out  on  accoimt  of  such  refusal  by 
plaintiff,  which  motion  was  alsb  denied  on  the  ground  of  a 
want  of  power,  and  the  defendant  excepted.  The  defendant 
then  asked  the  referee  to  strike  out  the  evidence  of  the  plain- 
tiff in  reference  to  the  amount  of  cash  and  merchandise  taken 
from  his  memorandum  book,  on  account  of  the  refusal  of  the 
plaintiff  to  produce  the  book  for  the  inspection  of  defendant 
and  his  counsel  on  the  trial,  which  motion  was  also  denied  by 
the  referee  on  the  ground  of  a  want  of  power,  and  the  defend- 
ant excepted. 

I  have  no  doubt  the  defendant's  counsel  was  entitled  to 
inspect  this  memorandum  and  to  cross-examine  from  it. 
Phillips  states  the  rule  to  be,  that  where  the  memory  of  a 
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witness  has  been  reyived  bj  a  previous  inspection  of  & 
memorandum,  it  is  not  absolutely  necessary  to  the  admission 
of  the  testimony  that  the  memorandnm  shall  be  produced  in 
court ;  but  if  produced,  the  opposite  party  has  a  right  to  see 
it  and  cross-examine  from  it.  (2  Phil.  Ev.,  4,  Am.  ed.,  917.) 
This  is  where  the  witness  is  able  to  testify  to  the  fact  abso*- 
lutely  after  having  his  memory  revived,  and  the  testimony 
itself  is  entirely  independent  of  the  memorandum.  There 
are  other  cases  where  the  memorandum  itself  is  made  evi- 
dence to  a  certain  extent,  as  in  the  familiar  case  of  proving 
the  testimony  of  a  witness  on  a  former  trial,  where  the  party 
who  took  the  minutes  has  no  present  recollection  even  after 
inspection  of  the  minutes  as  to  what  the  testimony  was,  but 
is  able  to  swear  he  took'it  aceuratdy  at  the  tima  Here  the  min- 
utes  in  connection  with  the  testimony  are  made  the  evidence, 
and,  of  course,  the  parties  are  entitled  to  inspect  and  examine 
from  it.  In  this  case  the  memorandum  of  the  plaintiff  was 
sought  to  be  made  in  some  sort  evidence,  without  permitting 
the  defendant  to  see  it.  At  one  stage  of  the  case,  the  plain- 
tiff, on  direct  examination,  testified  to  its  having  been  copied 
from  defendant's  ledger.  On  his  last  cross-examination  the 
plaintiff  said  that  he  could  not  have  remembered  the  amounts 
or  dates  of  the  items  without  his  memorandum.  When  it  is 
i*ecollected  that  his  testimony,  in  connection  with  which  he 
had  used  the  memorandum,  consisted  entirely  of  amounts  and 
diites  of  items,  it  is  difficult  to  say  that  this  was  not  an 
attempt  substantially  to  use  the  memorandum  as  evidence 
witliout  pennitting  the  opposite  party  to  see  it.  But  I  have 
no  doubt  that  whenever  it  appears  that  a  witness  is  making 
his  answers  on  the  stand  from  a  written  statement  or  memo* 
randam,  it  is  the  privilege  of  the  party  against  whom  the  wit- 
ness is  introduced  to  inspect  the  paper,  and  to  examine 
concerning  it,  and  even  to  submit  it  to  the  jury  if  ho  sees  fit 
Probably  it  is  the  right  of  the  counsel  on  either  side  to  inspect 
any  paper  which  is  exhibited  to  the  witness  on  the  stand  for 
the  purpose  of  refreshing  his  memory  or  in  any  way  affiecting 
his  testimony,  though  this  is  said  not  to  be  the  case  where  a 
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paper  is  exhibited  to  a  witness  for  the  mere  purpose  of  prov- 
ing the  signature. 

In  Hardy's  case  (24  How.  State  Trials,  824),  Eyre,  C.  J., 
said :  '^  It  is  always  usual  and  very  reasonable,  when  a  witness 
speaks  from  memorandums,  that  the  counsel  should  have  an 
opportunity  of  looking  at  those  memorandums  when  he  is 
crosfr-examining  that  witness." 

In  Sinolair  v.  Stephenson  (1  Oar.  &  P.,  682),  the  court 
held :  ^'  If  a  paper  be  put  into  the  hands  of  a  witness  for  the 
purpose  of  refreshing  his  memory,  the  opposite  counsel  has  a 
right  to  see  it." 

Of  course,  it  can  make  no  difference  whether  the  paper  first 
makes  its  appearance  on  the  direct  or  cross-examination  of  the 
witness. 

It  may  have  been  pr^ared  in  order  to  meet  and  frustrate 
a  probable  course  of  cross-examination. 

In  Dawling  v.  Finigan  (1  Car.  &  P.,  687),  where  it 
appeared  that  the  witness  had  taken  a  memorandum  of  a  con- 
versation he  was  testifying  to,  and  neither  counsel  called  for 
it,  the  judge  asked  the  witness  for  it  after  the  evidence  was 
closed,  and  when  produced,  told  the  defendant's  counsel  he 
might  have  it  read  to  the  jury  or  not,  as  he  thought  proper, 
saying  that  either  party  might  have  called  for  it. 

In  Rd  V.  Samaden  and  al.  (2  Car.  &  P.,  603),  the  counsel 
for  defendants,  on  cross^xamination,  put  a  paper  into  the  hands 
of  a  witness  for  the  crown  to  refresh  his  memory  as  to  date. 
The  attorney-general  (Sir  James  Scarlett)  wished  to  look  at 
the  paper.  The  counsel  for  the  prisoners  submitted  that  the 
attorney-general  had  no  right  to  see  it  unless  he  would  put  it 
in  evidence.  To  this  Lord  Tbntekden,  C.  J.,  answered: 
"  You  put  the  paper  into  the  hands  of  the  witness  to  refresh 
his  memory.  It  is  usual  for  the  opposite  counsel  to  see  it, 
and  examine  upon  it.    I  think  he  has  a  right  to  see  it." 

iVm  jpritce  reports  in  this  State  being  rare,  it  would  pro- 
bably be  difficult  to  find  any  authority  in  our  reports  on  this 
question,  for  I  apprehend  it  has  been  the  almost  invariable 
practice  of  the  judge  where  a  witness  has  been  using  a  mem* 


142  CASES  m  THE  SUPREME  COURT  [Sept., 


Peck  V,  Lake. 


orandam  on  the  Btand  to  require  the  witness  at  once  to  sub- 
mit it  to  the  inspection  of  the  counsel  examining  or  the  other 
party,  upon  the  request  being  made.  I  think  the  rule  ia 
.founded  in  good  sense.  Very  improper  uses  may  be  made 
of  memoranda,  to  suggest,  regulate  or  control  the  testimony 
of  a  witness,  and  the  right  of  the  counsel  to  inspect  them  fur- 
nishes some  safeguard  against  their  abuse.  An  artful  witness 
will  sometimes,  for  the  purpose  of  adding  weight  to  his  testi- 
mony with  the  jury,  produce  a  memorandum  claimed  by  him 
to  have  been  made  at  the  time  of  a  transaction,  when  an 
inspection  of  the  paper  will  show  it  to  have  been  of  more 
recent  origin,  or  from  the  handwriting,  or  other  circumstances, 
to  have  been  fabricated  with  a  view  to  the  testimony. 

The  referee  declined  to  require  the  plaintiff  and  witness  to 
submit  the  memorandum  from  which  he  was  testifying,  to  the 
inspection  of  the  counsel  for  the  opposition,  not  because  he 
thought  it  useless  or  improper  for  any  reason,  but  on  the 
ground  of  a  want  of  power,  and  for  the  same  reason  refused 
to  strike  out  the  testimony  given  by  the  plaintiff  as  such  wit- 
ness. In  this,  I  think,  the  referee  erred.  He,  Mrithout  doubt, 
possessed  and  might  have  exercised  the  same  power  as  the 
court  would  have  done  imder  the  same  circumstances.  The 
mildest  form  of  relief  against  the  conduct  of  the  witness  was 
to  grant  the  request  of  the  defendant,  that  so  much  of  the 
plaintiff's  testimony  as  depended,  according  to  his  own  state- 
ment, entirely  on  the  memorandum,  should  be  stricken  out. 
This  was  the  least  to  which  the  defendant  was  entitled  under 
the  circumstances,  and  I  think  the  referee  erred  in  denying 
the  motion.  The  memorandum,  with  its  contents,  is  not 
before  us.  From  the  circumstances  of  the  case,  and  the  des- 
cription given  by  the  plaintiff  of  the  memorandum,  it  is 
quite  probable  that  its  production  would  in  no  way  have 
affected  the  result,  and  perhaps  quite  improbable  that  any- 
thing would  have  been  disclosed  by  it,  to  which  the  plaintiff 
could  have  any  serious  objection,  and  it  is  to  be  regretted 
that  the  plaintiff  should,  if  this  is  so,  in  the  indulgence  of 
mere  captiousness,  have  subjected  himself  to  the  trouble  and 
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expense  of  a  re-trial  of  his  ease.  He  alone,  however,  is  pri- 
marily responsible  for  the  error  which  renders  such  a  course 
necessary. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  reversed. 


Jambs  Shobt,  Respondent,  v.  William  Barry,  Appellant. 
(General  Term,  Fourth  Department,  September,  1870.) 

A  complaint  averred  the  diflHolution  of  a  copartnership,  upon  the  plahitiff 's 
agreement  to  sell  his  interest  therein  to  the  defendant,  his  copartner,  for 
half  the  value  of  the  firm  assets,  less  its  liabilities,  which  the  defendant 
was  to  assume,  the  valuation  of  the  assets,  a  determination  of  the 
amount  of  debts  and  of  the  sum  to  be  paid,  and  surrender  of  the  firm 
property  to  the  defendant,  and  demanded  Judgment  for  the  sum  ascer- 
tained; or,  in  the  alternative,  an  account  of  the  partnership  dealings,  and 
the  sum  found  due  thereon. — Held,  that  the  action  was  in  its  nature 
asiumpnif  and  the  prayer  for  an  accounting  inconsistent  with  the  case, 
made  by  the  complaint,  and  nugatory. 

And  a  referee  to  hear  and  determine  the  action,  having  found  facts, 
which,  in  case  the  defendant  had  refiised  or  evaded  an  accounting,  would 
have  enabled  the  plaintiff  to  maintain  an  action  therefor,  and  proceeded, 
against  the  defendant's  objection,  to  take  an  account  between  the  parties, 
and  directed  Judgment  for  the  sum  found  due  thereon. — Held,  that  tlie 
referee  erred  in  taking  the  account 

It  seems  that  in  an  action  for  an  accounting  the  Judgment  should  be  con- 
clusive upon  the  parties  upon  all  questions  between  them  arising  on  the 
accounting. 

And  that  a  receiver  should  be  appointed  for  the  collection  or  sale  of  unset- 
tled assets,  and  the  Judgment  should  dispose  of  all  accounting  between 
the  parties  as  to  such  assets. 

In  an  action  in  equity  for  an  accounting  between  copartners  Judgment  can- 
not be  rendered  for  goods  sold  and  delivered,  nor  can  an  accounting  be 
had  in  an  action  simply  for  goods  sold,  &c. 

Appeal  from  a  judgment  rendered  in  favor  of  plaintiff  on 
the  report  of  a  referee.  The  facts  are  stated  in  the  opinion 
of  the  court 
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D.  O^Brienj  for  the  appellant. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloottt,  JJ. 

By  the  Court — Talooti,  J.  The  complaint  in  this  action 
was  clearly  in  an  action  at  law.  It  states  that  the  plaintiff 
and  defendant  were  copartners  in  mercantile  business ;  that 
they  dissolved  their  copartnership  in  December,  1868,  at 
which  time  it  was  agreed  that  an  inventory  should  be  taken 
of  the  assets  of  the  firm,  including  the  notes  and  accounts  due 
to  it,  and  that  the  defendant  should  pay  to  the  plaintiff  one- 
half  of  the  amount  of  the  inventory,  deducting  a  certain  debt 
due  from  the  plaintiff  to  one  McCormick,  and  also  deducting 
one-half  the  liabilities  of  the  firm,  which  the  defendant 
assumed  to  pay;  and  that  thereupon  such  inventory  was 
taken;  the  precise  amount  due  to  the  plaintiff  ascertained 
and  agreed  upon,  and  the  defendant  went  into  possession, 
and  has  ever  since  held  the  possession.  The  complaint  also 
claimed  to  recover  for  the  services  of  his  minor  son,  who,  he 
alleges,  had  been  employed  by  the  firm  on  a  qtumttem  meruit 
agreement,  and  he  avers  the  value  of  the  son's  services.  For 
this  aggregate  amount  he  demanded  judgment.  On  this 
complaint,  and  afiidavits  tending  to  show  that  the  defendant 
was  about  to  depart  from  the  State  with  intent  to  defraud  his 
creditors,  plaintiff  obtained  an  order  of  arrest.  A  motion 
was  made  at  Special  Term  to  vacate  the  order  of  arrest,  which 
was  denied.  The  case  is  reported  in  39  How.  Prac.  R., 
326.  The  order  of  the  Special  Term  was  affirmed  at  the  last 
June  term  of  this  department.  The  demand  for  judgment 
also  contains  a  demand  that  an  account  of  the  partnership 
dealings  be  taken,  and  that  the  plaii^tiff  have  judgment  for 
the  balance  found  due  him  on  such  account.  The  answer 
sets  up  that  the  agreement  was,  that  the  defendant  should 
take  the  goods  and  pay  the  debts  of  the  firm,  and 
should  pay  the  plaintiff  one-half  of  the  value  of  the  goods 
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after  the  debts  were  paid ;  and  that  the  notes  and  accounts 
dae  the  firm  were  to  be  left  with  the  defendant  for  col- 
lection, and  the  plaintiff's  one-half  was  to  be  paid  o^er 
to  him  on  collection.  The  referee  found  the  agreement 
to  have  been  different  from  the  statement  of  either  party. 
He  found  that  the  plaintiff  sold  out  ^^his  intereei  in  the 
stock  of  goods  of  said  firm  to  the  defendant  witliont  specify- 
ing the  time  for  the  payment  thereof,"  that  an  inventory  was 
taken  of  the  goods,  and  they  were  left  and  remained  in  the 
possession  of  the  defendant,  and  that  it  was  also  then  agreed 
that  the  notes  and  accounts  due  the  firm  should  be  left  in  the 
possession  of  the  defendant  ^^  and  he  should  collect  the  same, 
and  shonld  pay  the  debts  due  by  said  firm."  That  they  were 
BO  left,  and  that  defendant  has  collected  a  large  amount 
thereof,  and  has  paid  all  the  debts  of  the  firm  and  the  debt 
due  from  the  plaintiff  to  McCormick,  which  he  finds  was 
paid  at  the  request  of  the  plaintiff,  without  finding  that  it 
was  a  part  of  the  agreement  on  the  dissolution,  that  it  should 
be  so  paid. 

Upon  the  state  of  &cts  so  found  by  him,  the  referee  deter- 
mined, as  matter  of  law,  '^  that  the  interest  of  said  plaintiff 
in  said  stock  of  goods  was  to  be  paid  for  immediately  by  the 
said  defendant,  and  that  an  account  should  be  taken  between 
the  said  parties  of  the  business  of  said  firm." 

And  he  thereupon  proceeded  to  take  an  account  as  in  equity, 
and  as  of  the  date  of  his  report,  charging  the  defendant  in 
the  account  with  more  than  $700  for  moneys  collected  by  him 
after  the  action  was  commenced,  and  rendering  a  judgment 
against  the  defendant  of  $1,359.22,  as  a  balance  of  the  account 
due  from  the  defendant  to  the  plaintiff  at  the  date  of  the 
report,  and  reporting  that  there  was  then,  still  uncollected, 
quite  an  amount  of  the  notes  and  accounts  due  the  firm,  the 
precise  amount  of  which  he  ^'  did  not  and  could  not  ascertain," 
and  in  respect  to  which  he  makes  no  provision  whatever.  In 
various  forms  and  in  various  stages  of  the  case  the  defendant 
objected  to  this  taking  of  an  account,  and  excepted  to  the 
referee's  ruling  on  the  subject.  If  this  were  an  action  for 
Laksing — ^VoL.  in.  19 
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an  account  in  equity  the  judgment  ordered  bj  the  learned 
referee  would,  I  think,  be  imperfect.  In  such  a  case  the  final 
judgment  between  the  parties  should  fully  settle  and  finally 
determine  all  the  questions  between  them  arising  upon  an 
accounting  in  respect  to  the  affairs  of  the  copartnership. 

In  this  case  the  refei*ee  has  left  open  the  door  for  an 
indefinite  number  of  future  suits  concerning  amounts  which 
may  hereafter  be  collected,  or  alleged  to  have  been  collected 
on  the  notes  and  accounts  still  remaining  uncollected,  and  the 
number,  amount  or  value  of  which  are  wholly  undetermined 
by  the  judgment.  In  such  a  case  a  receiver  should  have  been 
appointed  to  collect  or  sell  the  uncollected  assets,  and  the 
final  judgment  should  have  disposed  of  all  accounting  between 
the  parties  as  to  such  remaining  assets. 

But  I  am  of  the  opinion  that  the  referee  erred  in  going 
into  and  proceeding  to  take  an  account.  The  complaint  was 
upon  a  promise  to  pay  an  agreed  and  specified  balance  on 
the  sale  and  delivery  of  personal  property.  It  did  not  allege 
that  there  was  any  open  or  unsettled  account  between  the 
parties,  nor  did  it  contain  any  allegations,  such  as  fraud,  acci- 
dent, or  mistake,  upon  which  an  account  stated  and  adjusted, 
is  to  be  opened  and  retaken.  Nor  did  it  even  allege  that 
the  defendant  had  ever  neglected  or  refused  to  account,  or 
any  fact  or  circumstance  showing  tlie  taking  of  an  account  to 
be  necessary  or  proper. 

The  demand  for  an  account  was  merely  nngatal*y ;  it  was 
not  only  wholly  unsupported  by  any  allegations  of  the  com- 
plaint, but  was  inconsistent  with  the  case  made  by  the  com- 
plaint, which  asserted  that  the  account  was  adjusted,  the 
amount  liquidated  and  the  balance  agreed  to  be  paid.  On 
the  findings  of  tlie  referee  it  is  no  doubt  true  that  an  account 
is  necessary  to  settle  the  equities  between  the  parties ;  and  an 
action  might  be  maintained  for  that,  provided  the  defendant 
should  refuse  or  evade  such  accounting,  or  to  pay  the  balance. 
But  that  is  not  the  cause  of  action  set  up  in  the  complaint. 
It  is  a  wholly  different  cause  of  action,  being  one  of  purely 
equitable  cognizance ;  whereas,  the  present  action  is  on  an 
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assrimpBit  at  law.  As  to  the  claim  set  up  in  the  complaint  on 
account  of  the  services  of  the  minor  son  of  tixe  plaintiff,  the 
referee  finds  against  the  plaintiff^  and  that  he  has  no  claim  on 
that  account  either  against  the  firm  or  the  defendant,  because 
as  he  finds,  instead  of  the  agreement  on  that  subject  being  as 
set  out  in  the  complaint,  it  was  agreed  between  the  parties 
that  the  services  of  the  son  should  be  set  off  against  the  rent 
of  the  store  occupied  by  the  parties  and  which  belonged  to 
the  defendant,  so  that  the  case  is  disembarrassed  of  whatever 
doubt  might  have  been  thrown  over  the  character  of  the 
action,  hj  the  fact  that  such  claim  was  set  up,  and  which,  as 
stated  in  the  complaint,  would  seem,  if  it  had  any  existence, 
to  be  a  claim  against  the  firm. 

At  the  last  June  term  we  reversed  a  judgment  on  the 
report  of  a  referee,  where  a  complaint  stated  a  case  for  an 
accounting  between  copartners,  and  the  referee  found  there 
had  been  no  partnership,  but  gave  the  plaintiff  judgment  as 
in  an  action  at  law  for  the  price  of  an  engine,  which,  in  the 
complaint,  was  alleged  by  the  plaintiff  to  have  been  furnished 
by  him  to  the  alleged  firm,  of  which  he  claimed  to  be  a  mem- 
ber ;  and  our  decision  was  based  upon  the  ground  that  the 
complaint,  being  an  action  for  an  account  in  equity,  could  not 
be  changed  into  an  action  at  law  to  recover  the  price  of  goods 
sold  and  delivered.  This  case  presents  the  precisely  converse 
attempt,  namely,  to  change  an  action  at  law,  for  goods  sold 
and  delivered,  into  an  action  in  equity,  for  an  account 
between  partners. 

There  are  various  other  questions  as  to  the  admission  of 
evidence  and  the  findings  of  the  referee,  touching  the  account- 
ing ;  but  as  I  am  of  the  opinion  that  the  judgment  must  be 
reversed  for  the  fundamental  error  in  going  into  the  account- 
ing at  ally  I  have  not  considered  them. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  reversed. 
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The  People  ex  rel.  The  Addison  akdElklakd  PLAifrc-BOAB 
CoHPANT  V.  SmEON  Fbeeican  and  others,  AsBessors. 

(GeHEBAL  T^BX,  FoUETH  DbPABTMSKT,  SEPrSMBKB,  1870.) 

A  commoii  law  eerttorari  lies  to  reriew  the  determhiatlon  of  a  ooanty 
judge,  upon  a  question  of  the  aooeaament  under  section  6,  Laws  of  18Q5, 
chapter  546,  of  the  property  of  a  plank-i\>ad  company,  although  by  that 
section  his  determination  is  made  final 

The  statute  (section  5  id.)  exempts  property  belonging  to  any  plank  or 
tumpihe  road  company  ftom  assessment  and  taxation  "  until  the  surplus 
annual  receipts  of  tolls  on  their  respecthre  roads  over  necessary  repairs, 
and  a  suitable  reserre  ftmd  for  repairs  and  relaying  of  plank,  shall  exceed 
seven  per  cent  per  annum,  on  the  flrst  cost  of  such  road." — HM^  that  the 
exemption  extends  only  to  the  property  and  cost  of  such  road  as  the  cor- 
poration has  and  operates  at  the  time  of  the  assessment 

Accordingly  where  the  relator  constructed  and  operated  a  plank-road,  bot 
afterward  abandoned  a  portion  of  it  under  the  statute  (Laws  1864^  167, 
g  1),  it  was  held  that  the  f  rst  cost  of  the  portion  of  the  road  retained^ 
and  not  of  the  whole  original  road,  was  to  be  estimated  in  determining 
whether  the  property  of  the  company  was  assessable. 

This  was  a  certiorari  to  the  count j  judge  of  Steuben 
county  to  review  his  determination  upon  an  appeal  by  the 
relator  from  the  decision  of  the  defendants  as  assessors  of  the 
town  of  Tuscarora,  in  said  county. 

It  appeared  by  the  return,  that  the  relator  was  duly  incor- 
porated under  the  general  plank-road  act,  prior  to  the  year 
lS58y  and  pursuant  to  its  charter  had  constructed  a  plank-road 
from  the  village  of  Addison,  through  the  towns  of  Addison 
and  Tuscarora  in  Steuben  county,  a  distance  of  some  ten 
miles,  at  a  cost  of  $21,000,  and  had  maintained  and  collected 
tolls  for  the  whole  road,  until  sometime  in  1858,  when,  pur- 
suant to  the  statute  in  such  case  provided  (Laws  1854, 167, 
§  1),  it  abandoned  the  southerly  seven  miles  of  its  road ;  and 
after  that  retained  and  used  the  remaining  three  miles  only. 
Its  surplus  annual  receipts  for  tolls,  above  repairs,  were  never 
equal  to  seven  per  cent  upon  the  cost  of  the  original  road ;  but 
during  the  year  preceding  the  assessment,  they  had  exceeded 
seven  per  cent  upon  the  cost  of  the  portion  of  the  road  then 
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in  use,  over  necessary  repairs ;  and  it  had  no  reserve  fund 
laid  aside,  as  permitted  by  law  (Laws  1855,  chap.  646,  §  5). 
The  assessors  made  an  assessment  of  the  property  of  the  road 
for  that  year,  which  was  confirmed  by  the  county  judge. 

Gectge  T.  Spencer,  for  the  appellant. 

A.  S.  XcKay,  for  the  respondent. 

Present— MuLLm,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J,  It  is  objected  by  the  defend- 
ant's connsel  to  the  writ  (^  certiorari  in  this  case,  that  the 
statute  makes  the  decision  of  the  county  judge  on  the  appeal 
to  liim  ""  final "  (Session  Laws  of  1865,  chapter  546,  §  5), 
and  that  it  cannot  be  reviewed  in  this  way.  But  this  is  not  a 
valid  objection.  It  has  uniformly  been  held  that  a  common 
law  certiorari  will  lie  to  review  the  determination  of  inferior 
tribunals,  even  where  the  statute  declares  their  decisions 
final,  unless  the  right  of  review  is  taken  away  in  express 
terms.  (Lawton  v.  Commissioners  of  Cambridge^  2  Cai.,  179 ; 
Le  Roy  v.  Mayor,  iSsc,  of  -ZT.  Y.,  20  Johns.,  480 ;  Eis  parte 
Mayor,  dkc.,  of  Albany,  23  Wend.,  277, 287.)  The  writ  lies 
m  such  cases  for  the  purpose  of  ascertaining  whether  the 
inferior  jurisdiction  has  kept  within  the  power  conferred 
Qpon  it.  The  only  question  here,  is,  whether  the  assessors 
had  the  power  or  right  to  assess  the  relators  upon  the  &cts 
which  are  made  to  appear.  In  other  words,  whether  the 
corporate  property,  in  view  of  all  the  fiicts,  was  exempt  by 
law  from  assessment  and  taxation  for  any  and  every  purpose. 
Of  course,  the  defendants  had  jurisdiction  of  the  subject-mat- 
ter, and  of  the  body  or  person  of  the  corporation  for  the  pur- 
pose of  making  the  assessment,  but  they  must  keep  within 
the  law,  and  could  not  make  a  valid  assessment  if  the  pro- 
perty was  exempt  by  statute. 

Here  the  corporation  had  abandoned  the  greater  portion  of 
the  road  which  it  built  and  formerly  owned,  and  the  portion 
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80  abandoned  has  become  public  property  the  same  as  thongli 
the  corporation  had  never  had  any  title  to  it  or  interest  in  it 
The  statute  before  referred  to  (section  5)  exempts  such  pro- 
perty from  assessment  and  taxation  "  until  the  surplus  annual 
receipts  of  tolls,  over  necessary  repairs,  and  a  suitable 
reserve  fund  for  repairs,  and  relaying  of  plank,  shall  exceed 
seven  per  cent  per  annum  on  the  first  cost  of  such  road."  This, 
we  think,  refers  to  the  road  the  corporation  has,  and  operates, 
at  the  time  the  assessment  is  made,  and  to  the  cost  of  that 
road,  and  not  to  some  other  road  which  the  corporation  may 
have  had  at  another  time,  nor  to  some  portion  of  what  was 
formerly  part  of  the  same  road,  but  which  has  been  aban- 
doned to  the  public.  The  question  is,  what  are  the  annual 
surplus  receipts  of  tolls  of  the  road  the  corporation  then  has 
and  owns,  and  what  was  its  first  cost  ?  It  is  shown  what  tho 
first  cost  was  per  mile,  and  what  the  surplus  annual  receipts 
were  at  the  time  of  the  assessment.  This  takes  the  case  out 
of  the  exemption,  and  renders  the  property  liable  to  assess- 
ment and  taxation.  It  does  not  appear,  it  is  true,  that  the 
corporation  has  any  surplus  fund.  Bat  that  does  not  affect 
the  question  of  exemption.  For  aught  that  appears,  it  might 
have  had  such  fund ;  and  if  it  had  had  it,  then  the  surplus 
annual  receipts  of  tolls  should  have  exceeded  seven  per  cent 
over  that  in  addition  to  the  first  cost,  and  other  expenses 
mentioned.  But  the  corporation  cannot  continue  the  exemp- 
tion by  omitting  to  lay  by  a  reserve  fiind.  We  are,  accord- 
ingly, of  the  opinion,  that  the  assessors  kept  within  the 
statute,  and  that  the  county  judge  decided  the  case  properly 
on  the  appeal  to  him. 

The  decision  is,  therefore,  affirmed  with  costs  against  tlie 
relators. 

Decision  afiSrmed. 
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John  N,  "Westfall,  Appellant,  v.  "William  A.  Gbre,  Fban- 
;    CIS  H.  Kennedy,  Edwin  R.  Harmon  and  John  Voobhies, 
Respondents. 

(General  Term,  Fourth  Department,  September,  1870.) 

Under  the  statute  (1  R  8.,  887)  which  provides  for  the  assessment  and  col- 
lection of  taxes  (as  amended  Laws  1851,  chap.  170,  §  8),  the  assessors  are 
required  to  make  and  subscribe  the  oath  prescribed,  when  ^  they  shall 
have  completed  their  rolls." — Elddy  that  the  statute  does  not  intend  the 
oath  to  be  delayed  until  after  the  day  for  reviewing  the  assessments  and 
the  hearing  and  disposition  of  complaints  in  respect  thereto,  but  that  the 
oath  is  to  be  subscribed  and  taken  when  the  rolls  are  made  up  accordhig 
to  the  provisions  of  section  9, 1  R  S.,  800,  and  ready  to  bo  left  with 
one  of  the  assessors  for  pubUc  inspection. 

And  per  Johnson,  J.,  assuming  the  intent  of  the  statute  to  be,  that  the 
oath  is  to  be  taken  after  the  review  day,  the  making  and  subscription 
thereof  at  an  earlier  day,  after  the  roll  had  been  made  up,  according  to 
section  9,  would  be  merely  an  irregularity,  and  would  not  affect  the 
jurisdiction  of  the  supervisors. 

Where  an  assessment  roll,  regular  upon  its  face,  is  duly  presented  to  the 
supervisors,  they  are  not  charged  with  any  duty  of  going  beyond  the 
same,  to  inquire  if  the  assessors  have  in  point  of  fact  performed  th<!ir 
duty,  but  are  to  apportion  and  set  down  the  tax,  and  issue  their  warrant 
for  its  collection ;  and  their  warrant,  issued  in  due  form,  with  the  copy 
of  the  roll  as  required  by  statute,  protects  the  collector  who  acts  under  it. 

The  facts  of  the  case  are  snfiScientlj  stated  in  the  opinion 
of  the  court. 


W.  Porter^  for  the  appellant. 

E.  C.  Sjprague^  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.    This  case  comes  here  for 

■ 

review  upon  a  single  general  exception  to  the  conclusion  of 
law,  that  the  plaintiff  was  not  entitled  to  recover  against  the 
defendants.  The  action  was  tried  by  the  court  without  a 
jury,  and  the  case  does  not  contain  the  evidence,  but  only 
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the  facts  found  by  the  court,  and  the  conclusion  of  law 
thereon.  The  judgment  must,  therefore,  be  affirmed  unless 
it  appears  clearly  from  tlie  facts  found  by  the  court,  that  the 
conclusion  of  law  should  have  been  different  and  in  favor  of 
the  maintenance  of  the  action.  Three  of  the  defendants  were 
members  of  the  boai^  of  8upcm«,r8,  who,  with  the  other 
members  of  the  board,  made  out  the  warrant  to  the  other 
defendant,  who  was  the  collector  of  the  town,  and  who  col- 
lected the  tax  against  the  plaintiff  by  levy  and  sale  of  his  pro- 
perty. It  appears  from  the  facts  found  by  the  court,  that  the 
assessment  roll  of  the  town  in  which  the  plaintiff  resided  and 
was  assessed,  was  regular  upon  its  face,  and  the  oath  thereto 
was  subscribed  in  the  manner  prescribed  by  law,  and  that 
there  was  nothing  appearing  on  said  roll  to  show  or  indicate 
tliat  the  name  of  the  plaintiff  had  not  been  entered  therein, 
and  the  valuation  made  in  the  proper  time  and  manner. 
This  being  so,  the  conclusion  of  law  necessarily  followed  that 
the  action  could  not  be  maintained  against  the  members  of 
the  board  of  supervisors,  even  if  it  were  true  that  the  plain- 
tiff had  been  in  fact  improperly  and  illegally  assessed  by  the 
assessors  of  the  town.  The  assessment  roll,  when  duly  pre> 
sented  to  the  board  of  supervisors,  if  it  appears  upon  its  face 
to  have  been  completed  and  verified  according  to  the  require- 
ments of  the  statute,  gives  them  jurisdiction  to  estimate  and 
set  down  in  the  appropriate  column  the  amount  of  the  tax 
upon  the  assessment  against  each  person  assessed  upon  such 
roll,  and  to  issue  their  warrant  to  the  collector  of  the  town 
requiring  him  to  collect  the  same.  (1  R.  S.,  894,  §  33 ;  id., 
396,  §  37 ;  Parish  v.  Oolden,  35  N.  Y.,  462 ;  Van  Bensselaer 
v.  Whitbechy  7  id.,  517.)  The  board  of  supervisors  are  not 
charged  with  any  duty  of  going  beyond  the  assessment  roll  to 
inquire  whether  the  assessors  have  not  performed  their  duties 
in  a  manner  different  from  wliat  there  appears.  If  it  appcai-s 
from  the  roll  that  their  duties  have  been  properly  discharged, 
it  is  made  the  duty  of  the  board  of  supervisors  to  estimate  and 
insert  the  tax,  and  issue  the  warrant.  The  &ct  is  found  tliat 
the  warrant  was  issued  in  due  form  to  the  collector,  with  the 


1870.]  OF  THE  STATE  OP  NEW  YORK.  153 


WeBtiUl  V,  Gere. 


copy  of  the  roll  as  required  by  statute.  The  collector  is, 
therefore,  protected  in  the  execution  of  it,  even  if  the  assess- 
ment was  wholly  unauthorized.  {Henderson  ▼.  Btowh^  1 
Caines,  92;  Shddon  v.  Van  BusHrk,  2  N.  Y.,  473 ;  Trustees 
of  Rochester  v.  Symondsy  7  Wend.,  892.)  He  is  bound  to 
perform  his  duty  and  make  the  collection,  even  if  he  has  i*ea- 
son  to  suspect  and  believe  from  o<iier  sources  of  infermation 
that  the  tax  is  impn^rly  imposed. 

The  plaintiff's  coxmsel  insists  that  upon  the  fkets  found  by 
the  court,  the  assessment  roll,  as  matter  of  law,  appeared  not 
to  have  been  regularly  completed  and  verified.  According 
to  the  fact  found  the  oath  was  made  and  signed  on  the  29th 
of  July,  two  days  before  the  1st  of  August,  though  by  the 
roll  it  appeared  to  have  been  done  on  the  26th  of  July. 
The  point  raised  is^  that  such  oath  could  not  r^nlarly  be 
taken  and  subscribed  until  after  the  third  Tuesday  of  August, 
and  after  the  assessment  had  been  reviewed  and  all  the  objec* 
tions  raised  upon  such  review  been  disposed  of.  But  the 
statute  does  not  so  read.  Formerly  the  assessors  were 
required  to  sign  the  roll  and  add  thereto  a  certificate  in  the 
form  prescribed,  as  to  the  manner  in  which  they  had  per- 
formed their  duties,  as  this  was  to  be  done  after  the  review, 
and,  '^  immediately  aftier  the  assessors  shall  hsve  disposed  of  the 
objections."  (1  K  8.,  894,  §  26.)  But  this  section  26  of  the 
Be  vised  Statutes  was  repealed  by  the  act  of  1851  (Sess.  Laws 
of  1851,  chap.  176),  and  section  8  of  the  latter  act  substituted 
therefor.  By  this  section,  instead  of  signing  the  roll  and 
making  their  certificate  after  they  had  **  disposed  of  the  objec- 
tions," as  required  by  section  26,  the  assessors  are  required  to 
make  and  subscribe  an  oath  in  the  form  prescribed,  when 
"  they  shall  have  completed  their  roll."  By  all  the  provi- 
sions of  the  statute  the  roll  is  deemed  completed  when  it  is 
made  up  according  to  the  provisions  of  section  9,  and  ready 
to  be  left  with  one  of  the  assessors  to  be  seen  and  examined 
by  any  person  interested  until  the  third  Tuesday  of  August. 
Thus,  by  secticm  19, 1 R.  8.,  393,  "  the  assessors  shall  complete 
the  assessment  roll  on  or  before  the  first  day  of  August,  and 
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shall  make  out  a  fair  copy  thereof,  to  be  lefk  with  one  of  their 
number.*'  They  are  then  to  put  up  notices ;  and  by  section 
20,  ^^  such  notices  shall  set  forth  that  the  assessors  have  com- 
pUted  their  assessment  roily  and  that  a  copy  thereof  is  left 
with  one  of  their  number  at  a  placo,"  &c.,  where  the  same 
may  be  seen  and  examined  until  the  third  Tuesday  of  August, 
when  the  assessors  will  meet  to  review  dieir  assessments. 

It  is  thus  seen  tliat  the  statute  regards  and  calls  the  assess- 
ment roll  ^^  completed,"  when  it  is  made  up  and  in  readiness 
for  the  review  of  the  assessments  at  a  day  subsequent.  No 
other  different  completing  is  referred  to  or  spoken  of  in  the 
statute.  The  review  is  for  the  purpose  of  hearing  objections 
to  the  assessments  as  made,  and  correcting  errors  upon  the 
roll,  as  previously  "  completed."  It  is  to  be  "  completed  " 
on  or  before  the  first  of  August  in  each  year,  and  when  ^^  com- 
pleted "  the  oath  is  to  be  made  and  subscribed,  whether  com- 
pleted on  or  before  the  first  of  August.  The  substitution  of 
section  8  of  the  act  of  1851,  for  section  26  of  the  original 
statute,  is  quite  significant  on  this  question  of  the  time  when 
the  oath  might  be  made  and  subscribed.  I  am  of  the  opin- 
ion, therefore,  that  the  court  was  clearly  right  in  finding  that 
the  assessment  roll  was  made  and  the  oath  thereto  subscribed 
in  the  manner  and  form  prescribed  by  law. 

But  even  if  it  could  be  held  (as  I  think  it  cannot),  that  the 
intention  by  section  8  of  the  act  of  1851  was,  that  the  oath 
should  not  be  taken  and  subscribed,  until  after  the  review 
day,  and  after  all  the  objections  had  been  disposed  of,  still  I 
am  of  the  opinion  that  making  and  subscribing  the  oath  on 
a  day  earlier,  but  aftier  the  first  completion,  as  was  the  case 
here,  would  be  a  mere  irregularity,  which  would  not  affect 
the  jurisdiction  of  the  board  of  supervisors  to  estimate  and 
insert  the  tax  in  the  assessment  roll,  nor  charge  them  with 
notice  that  the  name  of  the  plaintiff  and  the  amount  assessed 
against  him  had  been  inserted  after  making  the  oath,  and 
after  the  time  for  completing  the  assessment  roll  had  expired. 
The  oath  was  in  accordance  with  the  statute,  in  respect  of 
matter  and  fonn,  and  was  conclusive  evidence  to  the  boatd 


. 
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of  Bupervisors,  that  the  assessment  had  been  made  at  the 
proper  time  and  in  the  proper  manner,  at  least  in  the  iirst 
instance.  The  board  of  supervisors  would  be  bound  to  pre- 
sume, that  the  assessors  had  discharged  their  duty  properly, 
upon  the  review  of  their  assessments. 

The  judgment  of  the  Special  Term  must  therefore  be 
affirmed. 


Okosgs  WnrrAKEB,  Treasurer  of  the  South  Trenton  Cheese 
Company,  Bespondent,  v.  William  H.  Chapman  and 
Geobge  W.  Swezby,  Appellants. 

(Genbbal  Tsbm,  Foubth  Depabtmeht,  October,  1870.) 

A  debt  due  from  a  factor  for  goods  sold  by  him  on  commission  is  a  debt 
created  "in  a  fiduciary  cbaracter,"  within  the  meaning  of  the  bankrupt 
act  (§  88),  and  is  not  covered  bj  the  debtor's  discharge  in  bankruptcy. 

In  re  Jamea  W.  Seymour  (6  Inter.  Bev.  Record,  61),  approved  and  foUowcd. 

When  a  finding  by  the  court  adversely  to  a  finct  claimed  by  the  unsuc- 
cessfiil  party,  Is  necessary  to  support  the  Judgment,  and  the  evidence 
warrants  it,  such  adverse  finding  will  be  presumed. 

A  circular,  stencil  plate,  and  (brm  of  invoice  delivered  to  the  plaintiff  by 
the  defendant  while  soliciting  consignments  of  goods  for  sale,  held 
admissible,  as  evidence  bearing  upon  the  terms  on  which  the  consignment 
was  afterward  made,  and  the  character  in  which  the  defendants  proposed 
to  the  plaintiff  to  act  in  receiving  the  same. 

This  was  an  appeal,  taken  bj  the  defendant  from  a  judg- 
ment entered  against  him  on  the  decision  of  the  court. 

The  plaintiff  brought  the  action  as  treasurer  of  ^^The 
South  Trenton  Cheese  Company,"  an  association  of  more 
than  seven  persons,  carrying  on  the  mann&cture  and  sale  of 
cheese,  and  claimed  on  bdialf  of  the  association  to  recover 
from  the  defendants,  who  were  partners  as  factors  or  commis- 
sion merchants,  doing  business  in  New  York,  the  proceeds, 
less  commissions,  of  152  boxes  of  cheese,  which  the  plaintiff 
claimed  to  have  delivered  as  such  treasurer  to  the  defendants. 
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to  be  sold  for  cash,  with  immediate  Tetarn  of  the  net  pro- 
ceeds to  him. 

The  defendants  severally  denied  that  the  dieese  had  been 
delivered  to  them  to  be  sold  for  cash,  with  immediate  return 
of  the  net  proceeds,  and  claimed  to  have  received  the  cheese 
for  sale,  with  a  guaranty  to  the  plaintiff  of  pajm^it  for  the 
sales,  made  bj  them  according  to  the  castom  of  their  trade ; 
and  they  severally  set  np  a  discharge  in  bankruptcy,  which 
they  claimed  released  them  from  the  debt  otherwise  dae  for 
the  sales  made  of  the  cheese. 

The  plaintiff  gave  evidence,  that  some  few  days  previously 
to  the  delivery  of  the  cheeae  to  tiie  defead&ats,  they,  the 
defendant^  had  solicited  £rom  him  the  cnstom  of  the  associa- 
tion, and  at  the  same  time  had  given  him  a  ciroular  setting 
forth  the  particnlars  of  their  bnsinesa,  a  form  of  bill  of 
invoice,  and  stencil  plate  for  marking  goods,  with  the  defend- 
ants' firm  name  of  "  Chapman  &  Swezey,"  which  were, 
against  the  defendants'  objection,  that  it  was  incompetent, 
irrelevant  and  immaterial^  received  in  evidence.  The  piam* 
tiff  also  proved  delivery  of  the  cheese,  marked  by  the  stencil 
plate,  to  the  defendants,  and  against  like  objections  intro- 
duced a  bill  or  memorandum  of  sales  fiimisked  to  him  by  the 
defendants,  which  set  forth  the  items  of  expense  incurred^ 
the  sales  of  different  parcels  of  the  cheese,  and  the  balance, 
or  net  proceeds  of  the  sales  due  to  the  association ;  he  also, 
against  like  objections  by  the  defendants,  proved  and  intro- 
duced a  receipt  given  by  the  freight  agent,  at  the  railroad 
depot  at  Utica,  for  the  dieese,  directed  to  the  defendants  at 
New  York. 

The  defendants,  with  other  evidence,  proved  their  several 
discharge  in  bankruptcy,  and  the  court  found,  in  addition  to 
the  undisputed  facts,  that  the  plaintiff  as  treasurer,  <jkc,  had 
delivered  to  the  defendants'^  firm  the  152  boxes  of  elieese,  to 
be  sold  by  them  on  commission  for  the  association,  and 
receipt  of  the  same  by  the  firm  to  be  so  sold ;  also  the  sale 
of  the  cheese ;  also  a  balance  as  daimed  by  the  plaintiff  of  net 
proceeds ;  also  that  the  firm,  though  requeated,  had  not  paid 
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over,  but  had  converted  euch  net  proceeds  to  their  own  use ; 
also  that  each  of  the  defendants^  had  been  discharged  in  bank- 
mptcy,  after  such  conTersion ;  and  also,  as  conclusions  of  law, 
that  the  defendants,  in  the  receipt  and  sale  of  the  cheese,  acted 
in  a  fiduciary  character  on  behalf  of  the  association,  or  of  the 
plaintiff  as  treasurer  thereof;  that  tlie  discharge  in  bank- 
raptcy  of  the  defendants,  and  each  of  them,  did  not  discharge 
them  or  either  of  them  from  the  debt ;  and  ordered  jadg- 
ment  for  the  amount  demanded  in  the  complaint. 

E.  J.  SicharcUony  for  the  appellant. 

J.  B.  Swa%  Jr.^  for  the  respondent. 

Present — Johnson  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  Upon  the  facts  found  by  the 
judge,  at  Special  Term,  the  judgment  is  clearly  right.  The 
debt  was  created  by  the  defendants  while  acting  in  a  fiduciary 
character,  and  was  in  no  way  affected  by  their  discharge  in 
bankruptcy  afterward.  The  discharge  does  not  absolve  any 
party  from  the  enforcement  of  a  debt  of  that  character 
against  him,  by  the  express  terms  of  the  bankrupt  act  (sec- 
tion 33).  It  is  claimed,  on  behalf  of  the  defendants,  that  the 
property  sold  by  them  was  received  and  sold  upon  an  under- 
taking on  their  part,  that  they  should  guaranty  to  the  plain- 
tiff payment  of  the  amount  of  sales  less  their  commission. 
But  this  fact,  if  important  in  the  case,  is  not  found  by  the 
court,  and  the  presumption  is,  that  the  finding  was  the  other 
way,  if  such  adverse  finding  is  necessary  to  support  the 
judgment,  and  the  evidence  in  the  case  would  warrant  such 
finding.  {Valewtins  v.  C(yMieT^  40  N.  T.,  248.)  Upon 
looking  into  the  evidence,  it  is  seen  that  the  judge  who  tried 
the  actio*^  might  well  have  found,  that  the  property  was  sent 
by  the  plaintiffs  to  the  defendants,  to  be  sold  by  them  upon 
commission  in  the  ordinary  manner,  and  that  there  was  no 
agreement,  express  or  implied,  that  defendants  were  to  be 
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guarantors  of  credit  sales,  or  otherwise.  This  being  the 
case,  the  debt  was  clearly  contracted  while  the  defendants 
were  acting  in  a  fiduciary  character,  within  the  meaning  of 
our  Code,  and  according  to  numerous  decisions  under  it  in 
our  own  State. 

Under  our  present  bankrupt  act  of  1867,  the  discharge 
does  not  extend  to  a  debt  created  by  the  bankrupt  ^^  while 
acting  in  any  fiduciary  character  (section  83).  In  re  James  W. 
Seymour  (6  Internal  Revenue  Record),  61,  it  was  held  by 
Blatchfobd,  J.,  that  if  the  debt  was  created  while  the  debtor 
was  acting  in  any  fiduciary  relation  with  the  creditor,  and  in 
the  business  in  which  the  relation  was  created,  the  bankrupt 
act  would  not  affect  it.  In  that  case  one  Roswig  had  depo- 
sited with  Seymour,  who  was  a  wholesale  jeweler,  jewels  to 
be  sold  on  a  commission  of  five  per  cent  for  selling.  The 
latter  had  sold  the  jewels  and  refused  to  pay  over  the  pro- 
ceeds. Action  had  been  commenced  against  him,  an  order 
of  arrest  obtained,  and  the  defendant  arrested  upon  execution 
of  the  judgment  for  the  proceeds  of  the  sale  less  the  commis- 
sion. Pending  the  action,  proceedings  in  bankruptcy  had 
been  instituted  against  Seymour,  and  he  obtained  a  writ  of 
habeas  corjpus  to  procure  his  dischai^  from  the  arrest  under 
the  execution.  The  learned  judge  held  that  proceedings  and 
discharge  in  bankruptcy  could  not  affect  the  case,  as  it  was  a 
debt  contracted  by  the  defendant  while  acting  in  a  fiduciary 
character.  It  was  held  that  the  present  bankrupt  act  had 
intentionally  been  made  broader  than  the  bankrupt  act  of 
1841.  By  that  act  "all  persons  owing  debts,  created  in  eon- 
sequence  of  a  defalcation  as  a  public  officer,  or  as  executor, 
administrator,  guardian  or  trustee,  or  while  acting  in  any 
other  fiduciary  character,"  were  excluded  from  its  benefits. 
But  the  Supreme  Court  of  the  United  States,  in  Chapman  v, 
Forsyth  (2  How.  U.  S.,  202),  restricted  the  latter  clause  **  any 
other  fiduciary  character"  "to  trusts  of  the  same  class"  with 
those  previously  mentioned,  which  were  express  trusts,  and 
not  those  implied  by  law,  and  held  that  a  factor  was  not 
within  the  act.    This  construction  was  given  to  that  clause 
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upon  the  principle  of  the  maxim  noscitur  a  sociis.  In  tlie 
pi*esent  act  no  particular  class  of  trusts  is  mentioned,  and 
there  is  no  such  limitation.  All  debts  are  excluded  which 
are  contracted  "while  acting  in  any  jBduciarj  character." 
And  so  it  was  held,  in  the  case  before  referred  to,  that  a  debt 
CTeated  by  a  factor  was  within  the  present  bankrupt  act. 
This  is  manifestly  correct.  The  language  of  the  act  is  gene- 
ral, and  there  is  nothing  in  its  provisions  which  can  be  con- 
strued to  confine  such  debts  to  any  particular  dass  or  kind  of 
trusts. 

The  defendants'  circular  was  properly  received  in  evidence, 
it  was  a  paper  delivered  by  the  defendants  to  the  plaintiff 
when  they  solicited  his  custom,  and  had  an  important  bear- 
ing upon  the  terms  and  conditions  upon  which  the  property 
was  sent,  and  the  character  in  which  the  defendants  purposed 
to  act,  and  did  act  in  the  transaction.  The  bill  of  invoice 
and  stencil  plate  delivered  at  the  same  time  were  evidence 
for  tlie  same  purpose.  The  bill  of  sale  was  also  properly 
received.  It  was  the  account  rendered  by  the  defendants,  of 
the  sales  made  by  them,  and  the  prices  and  amounts  for 
which  the  property  had  been  sold. 

The  receipt  of  the  freight  agent  on  the  delivery  of  the 
cheese  at  the  railway  depot,  whether  properly  received  in 
evidence  or  not,  was  wholly  immaterial,  and  could  by  no 
possibility  have  prejudiced  the  defendants.  The  defendants 
admitted  the  receipt  and  sale  by  them  of  the  cheese.  If  it 
was  an  error  to  receive  it  in  evidence,  it  was  altogether 
harmless  and  would  afford  no  ground  for  the  reversal  of  the 
judgment. 

The  judgment  must  therefore  be  affirmed.  This  being  an 
appeal  from  a  judgment  rendered  by  the  presiding  justice  he 
does  not  sit  in  the  case. 

Judgment  affirmed. 
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GhsoBGB  W.  Phelps,  Appellant,  v.  J  axes  Hawlbf  and  others, 
GommiasianerB  of  Highways  for  the  Towns  of  Genesoo  and 
Leicester,  Respondents. 

(General  Tebic,  Fourth  DefartmxnTi  8sptbicbbr,1870.) 

An  act  of  the  legisUttaie  (Seas.  Laws,  1837,  p.  483)  gaye  an Aority  to  **  The 
Leicester  Bridge  Company,**  to  oontsruct  and  maintain  a  bridge  over  a 
stream  which  divided  two  towns  in  Livingston  county,  and  in  case  the 
bridge  should  be  destroyed,  and  not  restored  within  a  certain  time  there- 
after, decUred  as  follows :  "  The  said  bridge  shall  thereupon  become  a 
pnblic  bridge,  and  may  be  maintained  at  the  expense  of  the  county.** 
It  was  held  that  the  words  *'  may  be  maintained,**  were  equivalent  to 
shall  be  maintained,  and  a  bridge  buUt  pursuant  to  the  act,  having  been 
destroyed,  and,  after  default  by  the  bridge  compciny,  rebuilt  as  a  public 
highway,  tliat  the  commissioners  of  highways  for  the  towns  connected 
by  it,  had  no  authority  to  contract  for  its  repairs. 

Whether  the  commissioners  of  highwi^  of  towns  have  power  to  contract 
for  the  repairing  of  bridges  over  streams  lying  between  such  towns,  to 
an  amount  exceeding  the  sum  authorized  to  be  raised  for  that  purpose. 
Quere, 

Appeal  by  the  plaintiff  from  a  jadgment  rendered  against 
him  by  the  court. 

The  action  was  brought,  to  recover  the  sum  of  $6,000, 
against  the  defendants  as  commissioners  of  highways  for  the 
towns  of  Geneseo  and  Leicester,  in  Livingston  county,  upon 
a  contract,  made  with  the  plaintiff  by  their  predecessors  in 
office,  for  repairing  a  bridge  over  the  Genesee  river  between 
the  two  towns. 

It  appeared  that  the  bridge  had  been  originally  built  in 
1837,  upon  a  public  highway,  by  "  The  Leicester  Bridge 
Company"  under  authority  of  an  act  of  the  legislature  passed 
in  that  year  (Laws  1837,  p.  432),  and  thereafter  until  1851, 
maintained  as  a  toll-bridge  by  that  company.  In  1851  the 
bridge  was  carried  off  by  a  freshet,  and  eighteen  months  after- 
ward, upon  neglect  of  the  company  to  rebuild,  it  was  restored 
by  commissioners  acting  under  authority  of  the  supervisors 
of  Livingston  county,  and  was  paid  for  by  the  county.  In 
1866,  it  was  again  destroyed,  and  the  commissioners  of  high 
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ways  of  the  two  towns,  without  any  special  authority,  or 
vote  of  the  towns,  or  either  of  them,  or  of  the  supervisors 
of  the  county,  authorizing  any  sum  of  money  to  be  raised 
for  the  repair  of  roads  and  bridges  in  such  towns,  additional 
to  the  sum  provided  by  law,  and  while  they  had  no  funds  in 
hand  applicable  to  the  expense  of  erecting  the  bridge,  caused 
the  bridge  to  be  rebuilt  at  an  expense  of  some  $23,000. 
Shortly  after  the  bridge  had  been  so  rebuilt,  one  ^of  the 
abutments  was  found  to  be  so  negligently  constructed,  and 
insecure,  as  to  require  reconstruction,  and  the  contract  in 
suit,  was  made  by  the  said  commissioners  of  highways,  with- 
out any  further  authority  or  provision  for  payment,  than  they 
possessed  at  the  time  of  the  rebuilding.  The  plaintiff  per- 
formed the  work  provided  for  in  the  contract ;  and  the  towns 
of  Gteneseo  and  Leicester  having  repudiated  the  contract  of 
their  commissioners  he  brought  this  suit  as  before  stated. 

Scott  Zordj  for  the  appellant,  among  other  points  insisted, 
that  whether  the  towns  were  liable  to  make  and  maintain 
the  bridge,  was  a  question  of  fact  to  be  decided,  in  the  absence 
of  statutory  provision  by  the  legally  constituted  tribunals  of 
the  towns,  viz.,  their  commissioners  of  highways. 

That  the  towns  were  primarily  liable  for  the  maintenance 
of  highways  and  bridges,  and  that  (§  9,  chap.  388,  Laws 
1837)  in  no  manner  made  it  obligatory  upon  the  county  of 
Livingston,  to  build  and  maintain  the  bridge  in  question ;  the 
intention  of  the  act,  being  to  enable  the  county,  if  it  saw  fit, 
to  aid  the  towns  in  building  or  repairing  the  bridge,  if  the 
same  should  be  abandoned  by  the  corporators,  citing  SUl  v. 
Supervisors  qfZivinffsion  Co.  (l2  N.  Y.,  62.) 

That  as  the  law  had  conferred,  upon  the  board  composed 
of  the  commissioners  of  the  two  towns,  power  to  repair  the 
bridge,  it  was  their  duty  to  cause  the  repairs  to  be  made. 
(Laws  1841,  chapter  225,  §2,  as  amended  by  chapter  383, 
§  2,  Laws  1857 ;  Laws  1841,  chapter  225,  §  5.) 

That  the  statute  authorized  the  commissioners  of  high- 
ways of  the  two  towns  without  limitation,  to  enter  into  the 
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eontract  in  questiony  and  provided  (1841,  §4)  that  ajodg* 
ment  against  the  eommissionerB  thereon  should  be  a  charge 
on  the  town,  and  ooUeoted  as  other  town  chaiges,  reviewing 
at  length,  the  provisions  of  the  Laws  1841,  chapter  225 ;  id., 
1857,  chapters  883  and  639 ;  id.,  1858,  chapter  103 ;  id., 
1865,  chapter  44^  to  show  that  no  limitation  had  been 
imposed  upon  the  commissioners  of  the  two  towns,  acting 
jointly  in  regard  to  bridges  between  their  adjoining  towns. 

James  Woody  for  the  respondents,  argued  siibstantially, 
that  if  the  commissioners  of  highways  for  the  respective 
towns,  in  making  the  contract^  acted  within  the  scope  of 
their  official  powers,  the  towns  which  they  represented  were 
bound  by  their  contract,  bat  that  the  commissionera  had  no 
such  authority. 

That  no  power  is  conferred  by  law  upon  oommissionera  of 
highways,  to  enter  into  contracts  for  the  fulfillment  of  which 
funds  have  not  been  provided. 

That  the  towns  in  question,  were  not  liable  as  a  matter  of 
law,  to  construct  the  bridge^  or  rebuild  the  abutment,  as  alt 
the  powers  conferred  on  the  commissioners,  and  upon  the 
electors  of  the  towns  respectively,  and  both  of  them,  and 
upon  the  supervisors  of  the  county,  to  raise  money  for  the 
purpose,  if  ezerdsed  to  its  fullest  extent,  would  have  been 
insufficient  to  raise  an  amount  sufficient  to  meet  the  debt 
sought  to  be  created  against  the  towns  by  the  contract  in 
question. 

He  also  argued  that  the  bridge  was  not  a  town  bric^ 
within  the  meaning  of  the  statute,  conferring  upon  oommis- 
sioners  of  highways  the  power  to  erect  or  repair  bridges; 
that  they  (the  commissioners)  were  under  no  obligatkHi  to 
the  public,  or  individuals,  to  cause  the  bridge  to  be  reeon* 
structed  after  it  had  been  destroyed  by  the  flood,  and  that 
the  act  of  1841  liad,  therefore^  no  application  te  it. 

Present — Mullxk,  P.  J.,  and  TALcorr,  J 
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ilxTLLa^  F.  J.  Prior  to  the  passage  of  the  aot  entitled 
'<An  aet  relating  to  the  joint  liability  of  eommisrianeirB  of 
highways,''  there  was  no  law  r^olating  the  manner  in  which 
bridges  across  streams  dividing  towns  shonld  be  erected  or 
repaired 

The  Oonrt  of  Errors,  as  early  as  the  17  Johns.  Ry4S9,  had 
held  that  the  dnty  of  building  and  repairing  bridget  nndir 
the  laws  of  this  State  devolved  on  the  towns,  and  not  on  the 
comitiai,  as  in  England*  And  in  EtU  v«  Th4  Supervisors 
of  Livingston  (9  Kern.,  53),  the  Conrt  of  Appeala  held,  that 
the  dnty  of  bnilding  and  repairing  bridges  between  towns 
also  devolved  on  the  towns,  and  not  on  the  eonntiei. 

As  to  bridges  being  wholly  in  a  town,  the  Revised  Statutes 
(2  R.  S.,  5  ed.,  381,  §  1)  had  devolved  the  care  of  them  on  the 
commissioners  of  highways,  bnt  the  obligation  to  bttild  or 
repair  depended  upon  whether  they  had  fiinds  in  their  hands 
applicable  to  that  nse.  {BarOM  v.  Crozier,  17  J.  R.  439^; 
OoHinghotm  v.  Jaodbsy  39  K.  Y.,  207.) 

By  sundry  statutes  enacted  since  1880,  provision  was  made 
for  increasing  the  amount  of  moneys  that  could  be  raised  in 
towns  for  the  erection  and  maintenance  of  bridges,  but  none 
of  them  are  made  in  terms  applicable  to  bridges  between 
towns. 

The  duty  of  the  towns  separated  by  a  stream  over  wbi^ 
a  bridge  became  neoessary,  or  an  existing  bridge  needed 
repairs,  was  of  imperfect  obligation ;  the  towns  were  bound  to 
build  or  repair,  but  no  means  were  provided  to  enable  the 
officers  of  the  towns  to  perform  the  worit ;  nor  if  they  dis- 
agreed was  there  any  mode  prescribed  for  compelling  them  to 
unite  in  doing  it. 

If  the  officers  of  the  respective  towns  were  in  fbnds^  and 
could  agree  upon  the  manner  of  building  or  repairing  a 
bridge,  they  might,  to  the  extent  cd  flie  fimds  in  hand, 
co-operate  in  the  work,  but  they  had  no  power  to  incmr  a  debt 
to  be  paid  bj  the  towns,  nor  in  any  othw  manner  impose  a 
pecuniary  obligatien  on  their  respective  towna. 
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The  act  of  1841  (chapter  225  of  the  Laws  of  that  year)  Ib 
the  first  statute  designed  to  regulate  the  manner  of  building 
and  repairing  bridges  between  adjoining  towns,  and  it8  pro- 
visions, as  well  as  those  of  other  acts  relating  to  the  same 
subject,' have  no  application  to  bridges  lying  wholly  in  towns. 
The  system  is  a  new  and  independent  one,  and  is  to  be  con- 
strued accordingly. 

By  that  act  it  is  provided : 

1.  That  bridges  between  towns  are  to  be  built  and  main- 
tained at  the  joint  expense  of  the  towns,  without  reference  to 
town  lines. 

Before  that  statute,  each  town  was  liable  to  build  and  main- 
tain a  bridge  to  its  line,  wherever  in  the  stream  that  line 
might  run. 

2.  The  commissioners  of  the  respective  towns,  or  the  com- 
missioners of  one  of  them  (the  commissioners  of  the  other 
town  refusing  to  act)  were  authorized  to  enter  into  contracts 
for  the  erection  or  repair  of  such  bridge,  and  such  contract 
might  be  enforced  against  such  commissioners. 

3.  If  the  conmiissioners  of  either  town  should  refuse,  after 
notice,  to  unite  in  building  or  repairing  a  bridge,  the  com- 
missioners of  the  other  town  were  authorized  to  build  or 
repair,  and  to  sue  the  commissioners  of  the  town  refusing  to 
unite  for  its  proportion  of  the  expense ;  and  in  such  action 
proof  that  the  commissioners  sued  had  funds  need  not  be 
made. 

Authority  is  thus  giv^  to  charge  a  town  with  any  amount 
of  liability  necessary  to  erect  or  repair,  in  the  first  instance, 
the  whole  of  a  bridge,  one-half  of  which  may  be  sued  for  and 
recovered  of  the  adjoining  town. 

In  1857  an  act  was  passed  entitled  "An  act  further  to  pro- 
vide for  the  raising  funds  by  tax,  to  pay  for  the  building  or 
repair  of  bridges  across  streams  dividing  towns  or  counties." 
(Chap.  639  of  the  Laws  of  1857.) 

That  act  provided  for  building  or  repairing  bridges  in  case 
the  commissioners  of  both  towns  liable  to  contribute  to  the 
expense  thereof  refused  to  unite  in  doing  the  work,  and  in 
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case  the  commissioners  of  one  of  the  towns  were  willing  to 
perform  the  duty,  and  those  of  the  other  were  not,  then  to 
enable  the  town  that  w&s  willing  to  compel  the  other  Uiat 
was  not  to  unite  in  doing  the  work ;  and  if  none  of  the  free* 
holders  or  commissioners  of  either  town  shonld  institute  pro- 
ceedings to  compel  the  erection  or  repair  of  the  bridge,  then 
any  individual  or  corporation  might  build  or  repair,  and  sue 
for  and  recover,  of  the  towns,  the  sums  expended  in  so  doing. 

It  will  be  seen  that  the  legislature  has  provided  in  the 
most  effectual  manner  for  the  erection  and  repair  of  bridges 
between  towns  in  every  possible  contingency,  and  resort  is  no 
longer  necessary  to  doubtful  remedies  unless  litigation  is 
lesired. 

In  the  several  acts  to  which  reference  has  been  made,  pro- 
ceedings are  authorized  against  towns  liable  to  make  or  main- 
tain bridges  over  streams  between  towns. 

The  court  below  was  of  the  opinion  that  the  adjoining 
towns  were  not  liable  unless  the  commissioners  had  funds 
applicable  to  making  or  repair  of  bridges.  I  cannot  concur 
in  this  view  of  the  law.  The  towns  are  presumptively  liable 
when  the  bridge  crosses  a  stream  dividing  them,  and  before 
they  can  be  relieved  from  that  liability  they  must  prove  that 
the  duty  rests  elsewhere,  and  not  upon  them. 

The  possession  of  funds  is  only  material  when  the  bridge 
lies  wholly  in  a  town. 

By  limiting  the  provisions  of  the  Bevised  Statutes  to 
bridges  lying  wholly  in  towns,  and  treating  the  statutes  of 
1641  and  1857  as  establishing  a  new  and  independent  system 
for  bridges  between  towns,  much  of  the  confusion  resulting 
from  any  attempt  to  make  the  provisions  of  the  Revised  Sta- 
tutes applicable  to  bridges  between  towns  would  be  avoided. 

The  ninth  section  of  the  charter  of  the  Leicester  Bridge 
Company  imposed  upon  the  county  of  Livingston  the  main- 
tenance of  the  bridge  in  question,  in  the  event  of  the  hap- 
pening of  several  contingencies,  one  of  which  was  the  failure 
to  rebuild  within  eighteen  months  after  the  bridge,  if  built, 
should  be  carried  away  by  unavoidable  accident.    This  con- 
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tingeney  did  occur,  and  the  bridge  was  not  rebailt  within  the 
term  limited.  The  language  of  the  act  is,  that  in  the  event 
referred  to,  the  bridge  should  becoftie  a  public  bridge,  and 
niay  be  maintained  at  the  expense  of  the  countj. 

It  is  argued  that  the  phrase  ^*  may  be  maintained  "  leaves 
it  discretionary  with  the  board  of  supervisors  whether  they 
will  assume  the  burden,  and  if  not,  then  it  falls  upon  the 
towns.  This  is  one  of  the  oases  in  whieh,  I  apprehend,  may 
is  to  have  the  force  and  effect  of  shall ;  thus  making  the  pro- 
vision mandatory  instead  of  discretionary. 

The  bridge  was  built  by  a  private  corporation^  It  would 
seem  to  have  been  expensive  to  build  and  to  maintain.  To 
cast  upon  the  towns  the  burden  of  the  maintenance  of  such  a 
structure,  would  be  exceedingly  harsh,  and  yet  in  the  absence 
of  a  statutory  enactment  it  would  have  fallen  on  the  towns. 
To  relieve  them  the  support  of  the  bridge  was  thrown  upon 
the  county.  It  assumed  the  burden,  and  afterward  rebuilt 
and  rej>aired  the  bridge.  The  towns  bad  pecuniary  interest 
in  the  performance  of  the  duty  by  the  board  of  supervisors, 
and  the  traveling  public  had  also  an  interest  in  the  perform- 
ance of  the  duty  by  the  supervisors. 

It  is  in  such  a  case  as  this  that  m^y  means  m'uet  or  shall. 

The  chancellor,  in  the  Nefwimrgh  Tvmpike  Co.  v.  Miller 
(5  J.  C.  E.,  101-113),  held  that  "  may  "  means  mual  or  ehaU 
only  in  cases  in  which  the  public  interest  or  rights  are  con- 
cerned, and  when  the  public  or  third  persons  have  a  claim  de 
Jure  that  the  power  shall  be  exercised* . 

I  think  this  case  comes  within  the  rule  of  the  chancellor; 
and  if  so,  then  the  support  of  tlie  bridge  devolved  on  the 
board  of  supervisors,  and  not  on  the  towns. 

Upon  this  ground  I  am  in  favor  of  afiSrming  the  judgment. 

But  if  it  were  not  for  the  provision  under  consideration  I 
should  be  of  the  opinion  that  the  maintenance  of  the  bridge 
devolved  on  the  towns,  and  that  the  contract  with  the  plain- 
tiff was  legal  and  binding  under  the  act  of  1841,  herein  before 
referred  to.  I  entertain  no  doubt  but  that  the  commissioners 
of  adjoining  towns  may  enter  into  a  contract  for  the  building 
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or  repair  of  a  bridge  over  a  stream  between  them,  and  obli* 
gate  the  towns  to  pay  therefor  any  amount  required  to  effect 
the  object,  without  the  approval  or  assent  of  the  town  or  any 
other  of  its  officers. 

If  the  section  of  the  charter,  to  which  reference  has  been 
made,  cast  the  maintenance  of  the  bridge  on  the  county, 
nothing  has  occurred  since  to  relieve  it  from  the  obligation. 
It  would  seem  that  after  the  supervisors  had  refused  or 
omitted  to  make  necessary  repairs,  the  towns  expended  money 
for  that  purpose.  This  they  had  no  right  to  do.  Neither 
can  they  now,  without  legislative  authority,  assume  the  main- 
tenance of  the  bridge. 

For  these  reasons  I  am  in  favor  of  affirming  the  judgment. 

Taloott,  J.,  was  for  affirmance  of  the  judgment,  upon  the 
ground  that  the  commissioners  of  highways  cannot  bind  tlie 
town  by  a  contract  to  repair  a  bridge  in  excess  of  the  amount 
authorized  to  be  raised  for  that  purpose,  and  also  upon  the 
ground  that  by  the  charter  of  the  Leicester  Bridge  Company, 
the  contingency  having  happened  upon  which  the  bridge  in 
question  was  to  become  a  public  bridge,  the  duty  and  expense 
of  its  maintenance  was  devolved  on  the  county  of  Livingston. 

Johnson,  J.,  having  made  the  decision  appealed  &om,  did 
not  sit  on  the  appeal. 

Judgment  affirmed. 


JtBm 


Darius  A.  Hovey,  Bespondent,  v.  Milo  W.  Hill  and  . 
Susannah  B.  Lovsbidoe,  Appellants. 

(GliKlBBAL  Tbrm,  Fourth  Depabtment,  Sbptbicber,  1870.) 

The  assignee  of  a  mortgage  is  an  incumbrancer  within  section  123  of  the 
Code,  and  taking  bj  assignment  after  (or  recorded  subsequently  to),  the 
filing  of  a  2if  pendem  in  an  action  to  set  aside  the  oonreyance  of  the 
mortgaged  premises  to  his  mortgagor,  as  fraudulent  against  creditors  of 
the  latter's  grantor,  is  charged  with  knowledge  of  the  facts  set  forth  in  the 
action,  and  bound  by  the  Judgment  therein  recovered. 
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The  aflsignee  of  a  mortgage,  takes,  subject  to  equities  against  it  in  &Tor  of 
the  mortgagor,  bat  not,  it  seems,  subject  to  latent  equities  in  fietvor  of 
the  mortgagor's  creditors. 

But  it  is  otherwise  when  the  assignee  takes  with  knowledge  of  such  equities, 
and  without  paying  value. 

This  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  set  aside  as  fraudulent  a  mort- 
gage upon  land  described  in  the  complaint,  upon  which  the 
plaintiff  claimed  a  lien  through  a  judgment  against  the 
defendant,  Hill. 

The  referee  found  that  the  plaintiff  had  recovered  a  judg- 
ment for  $27,000  against  the  defendant,  Hill,  and  that  the 
same  was  duly  docketed  in  Erie  county,  where  the  premises, 
covered  by  the  mortgage,  were  situated.  That  execution 
had  been  issued  upon  the  judgment  and  returned  unsatis- 
fied. That  the  premises  so  covered  by  the  mortgage  had 
been  conveyed  by  several  conveyances  made  by  the  daughters 
of  the  defendant.  Hill,  and  by  others,  to  one  Lewis  O.  Hill, 
his  brother,  which  conveyances  were  in  an  action  brought  by 
the  plaintiff  against  the  defendant,  Hill,  and  othei*s,  the 
grantees  and  grantors  of  the  premises,  set  aside  as  having 
been  made  by  the  procurement  of  the  defendant.  Hill,  and  as 
fraudulent  and  void  against  his  creditors. 

That  prior  to  the  commencement  of  that  action  the  defend- 
ant. Hill,  entered  into  negotiations  with  one  Abbott  for  convey- 
ance of  the  premises,  to  him  (Abbott),  by  quit  claim  deed  from 
I^wis  O.  Hill,  which  deed  the  defendant.  Hill,  procured  and 
retained  in  his  hands,  and  then  entered  into  other  negotiations, 
with  one  Rowley,  for  conveyance  of  the  premises  to  him,  for 
$5,000,  part  of  the  agreed  price  to  be  incumbrances  then 
existing  thereon  for  $2,000,  and  the  balance  $3,000  to  be 
secured  by  Rowley's  mortgage  on  the  premises. 

That  pursuant  to  such  arrangement,  Rowley,  acting  under 
direction  of  the  defendant.  Hill,  executed,  nominally  to  Abbott, 
a  mortgage  upon  the  premises,  without  any  bond  or  personal 
obligation,  and  conditioned  for  the  payment  of  $3,000,  which 
was  acknowledged  by  Rowley  and  delivered  to  the  defend* 
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ant,  Hill.  That  afterward  the  defendant,  Hill,  delivered  to 
Abbott  the  deed  to  him  from  Lewis  O.  Hill,  and  procured  from 
Abbott  a  quit  claim  deed  to  Rowley,  executed  and  acknow- 
ledged, and  also  procured  Abbott  to  execute  an  assignment 
of  the  mortgage  in  blank. 

That  the  deed  and  assignment  of  the  mortgage  were  deliv- 
ered by  the  defendant,  Hill,  to  his  attorneys,  in  whose  posses- 
sion they  remained  until  after  commencement  of  the  action, 
before  mentioned,  to  set  aside  the  conveyances  to  Lewis  O.  Hill 
as  fraudulent  against  the  creditors  of  the  defendant,  Hill,  and 
the  filing  of  a  lis  pendens  therein,  when  the  defendant.  Hill, 
delivered  the  mortgage  to  the  husband  of  the  defendant.  Lover- 
idge,  as  agent  for  her,  upon  consideration  of  the  surrender  by 
Lo  veridge  of  certain  notes  held  by  him  (Loveridge)  against  the 
defendant.  Hill,  and  other  securities  accompanying  the  same, 
and  a  further  payment  of  the  sum  of  $1,500,  and  also  inserted 
in  the  blank  assignment  the  words,  "  L.  D,  Loveridge,  agent," 
which  assignment  he  then  also  delivered  to  Loveridge,  who 
caused  the  same  to  be  recorded  in  Erie  county.  That  Abbott 
paid  no  consideration  for  the  conveyance  of  the  premises  to 
him ;  nor  did  Bowley,  except  the  execution  and  delivery  of  the 
mortgage. 

And  he  further  found  that  the  conveyance  by  Lewis  O. 
Hill  to  Abbott,  and  by  the  latter  to  Bowley,  and  the  mortgage 
thereupon,  being  the  mortgage  set  forth  in  the  complaint, 
were  made  and  executed  without  consideration,  and  that  the 
said  conveyances,  and  mortgage,  and  assignment  thereof,  were 
made  with  an  intent  on  tlie  part  of  the  defendant.  Hill,  by 
whom  they  were  procured  to  be  made,  to  hinder,  delay  and 
defraud  his  creditors,  and  the  plaintiff  in  particular,  and  that 
of  all  this  the  defendant,  Loveridge,  at  and  before  the  time 
of  the  transfer  of  the  mortgage  to  her,  had  notice. 

And  he  found  as  matter  of  law  that  the  mortgage  was 
fraudulent  and  void  as  against  the  plaintiff's  judgment,  and 
that  the  same  was  fraudulent  in  the  hands  of  the  defendant, 
Loveridge,  and  that  the  plaintiff  was  entitled  to  judgment 
declaring  said  mortgage  fraudulent  and  void,  &c. 
Lansing — ^Vol,  HL      22 
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Z.  p.  PerhinB^  for  the  appellant. 

Jod  L.  WaJJceTy  for  the  reepondent. 

Present— jMullin,  P.  J.,  Johnson  and  TaiiOott,  JJ. 

By  the  Conrt — ^Mullin,  P,  J.  Upon  the  evidence  in  this 
case  the  referee  was  justified  in  finding  that  the  mortgage 
which  is  the  subject  in  controversy  in  this  suit  was  not  trans- 
ferred to  Mrs.  Loreridge  until  after  the  filing  of  the  notice 
of  lis  pendens  in  the  creditor's  suit  brought  by  this  plaintiff 
against  Hill  and  al.^  to  set  aside  the  conveyances  covered  by 
the  mortgage  in  question  to  Levos  O.  Hill,  as  fraudulent  and 
void  as  against  the  creditors  of  Milo  W.  Hill. 

The  questions  to  be  decided  are :  Was  the  lis  pendens  con* 
structive  notice  to  Mrs.  Loveridge  of  the  fiEUSts  alleged  in  the 
complaint  as  to  the  fraudulent  character  of  the  dealings 
between  the  defendants  in  the  suit  in  reference  to  the  pro- 
perty covered  by  the  mortgage,  or  was  it  constructive  notice 
that  the  title  of  the  mortgagor  was  fraudulent  and  void  as 
against  the  plaintiff,  a  creditor  of  Milo  W.  Hill  t  If  not,  then 
did  Mrs.  L.  have  actual  notice  of  the  fraudulent  conduct  of 
the  defendants  in  that  action,  or  such  notice  as  should  have 
put  her  on  inquiry  as  to  the  bona  fides  of  the  dealings  of  the 
defendants  in  relation  to  the  land  covered  by  the  mortgage, 
or  of  the  title  of  the  mortgagor  to  the  said  premises. 

In  England  and  in  this  State  prior  to  1823,  the  mere  com'* 
mencement  of  a  real  action  in  the  court  of  law  or  filing  a  bill 
in  equity  affecting  the  title  to  land  were  notibe  to  all  the 
world ;  and  every  person  acquiring  title  to  the  land  to  which 
the  action  at  law  or  suit  in  equity  related,  subsequent  to  the 
commencement  thereof,  took  it  charged  with  notice  of  the 
suit  and  of  the  matters  charged  in  the  bill  of  complaint  in 
regard  to  the  said  land.  {Murry  v.  BaRou^  1  J.  C.  R.,  566, 
577 ;  Adams'  Equity,  324,  note  2 ;  Otiffiih  v.  Griffith,  1 
Hoffs.  Ch.  R,  153;  Paries  v.  Jackson,  11  Wend.,  449; 
Roughton  v.  Sladcy  22  Barb.,  161.) 
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In  1828  the  legislature  of  this  State  (Laws  of  that  year, 
chap.  182,  §  11),  required  in  order  to  charge  persons  not  par- 
ties to  a  suit  in  equity,  with  notice  of  its  pendency,  that  the 
complainant  should  file  with  the  clerk  of  the  court  a  notice 
of  the  pendency  of  the  suit,  containing  the  title  of  the  cause, 
the  general  objects  of  the  action,  and  a  description  of  the 
lands  to  be  affected  thereby. 

This  provision  of  the  act  of  1823,  was  incorporated  into 
the  Revised  Statutes  (vol.  2, 108, 2d  ed.,  §  48) ;  it  was  adopted 
by  the  codifiers  and  forms  section  182  of  the  Ckxle  of  Pro- 
cedure, modified  in  some  respects,  but  it  is  not  necessary  now 
to  consider  these  modifications. 

The  object  of  the  creditor's  suit  in  which  tlie  lis  pendens 
was  filed  was  to  set  aside  the  conveyances  to  Lewis  O.  Hill, 
from  the  daughters  of  Milo  W.  Hill,  and  from  Lewis  G.  to 
Abbott,  and  from  Abbott  to  Rowley,  as  having  been  made 
by  the  procurement  of  Milo  W.  for  his  benefit  without  con- 
sideration, and  with  the  intent  of  cheating  and  defrauding 
his  creditors. 

The  &ct  that  such  an  action  for  such  a  purpose,  and  that 
the  complaint  contained  these  charges  of  fraud  were  made 
known  by  the  plaintiff  on  the  8th  June,  1865,  being  the  day 
on  which  the  Ue  pendens  was  filed.  That  suit  was  prosecuted 
to  judgment  declaring  the  conveyances  fraudulent  and  void 
as  against  the  plaintiff.  The  plaintiff  did  all  tliat  was 
required  to  perfect  the  lis  pendens. 

Mrs.  L.  must  not  only  be  held  to  have  been  charged  with 
notice  of  the  matters  above  mentioned,  but  she  is  bound  by 
the  judgment  in  that  action.  Section  132  of  the  Code  above 
cited  expressly  provides  that  from  the  time  of  filing  the 
notice  the  pendency  of  the  action  is  constructive  notice  tx)  a 
purchaser  or  inctmibrancer  of  the  property  affected  thereby, 
and  every  person  whose  conveyance  or  incumbrance  is  subse- 
quently executed  or  svise^uenUy  recorded^  shall  be  deemed  a 
subsequent  purchaser  or  incumbrancer,  and  shall  be  bound  by 
all  proceedings  taken  after  the  filing  of  such  notice,  to  the 
tame  extent  as  if  he  were  made  a  party  to  the  action.    Mrs. 
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L.,  08  owner  by  assignment  of  the  mortgage  in  qaestion,  is  an 
incumbrancer  and  therefore  within  the  terms  of  the  statute. 
She  took  the  mortgage,  subject  to  all  equities  existing  against 
it  in  favor  of  the  mortgagor  against  the  mortgagee,  but  not 
to  the  latent  equities  of  the  mortgagor's  creditors.  (  Westfdil 
V.  Jone8,  28  B.,  9 ;  7  Paige,  816 ;  2  J.  Ch.,  512 ;  2  J.  C.  R., 
442.)  The  equities  of  the  mortgagor  if  any  could  have  been 
ascertained  by  inquiry.  But  we  cannot  say  that  the  assignee 
could  have  ascertained  who  were  creditors,  nor  that  he  could 
have  obtained  the  information  if  he  had.  (2  J.  C.  R.,  442.) 
But  the  assignment  did  not  infuse  into  the  mortgage  any 
additional  validity.  If  it  was  void  in  the  hands  of  the 
assignor  for  fraud  or  want  of  consideration,  it  was  equally 
invalid  in  the  hands  of  the  assignee. 

Upon  the  fects  found  by  the  referee  (and  of  their  correct- 
ness, I  entertain  no  doubt)  the  mortgage  was  not  a  valid 
security  for  any  purpose  in  the  hands  of  Abbott,  or  of  Lewis 
O.  or  Milo  W.  HiU.  Lewis  took  the  title  lo  and  held  the 
land  in  fraud  of  Milo's  creditors.  He  never  had  a  particle 
of  equitable  interest  in  it.  No  interest  was  intended  to  pass 
to  Abbott.  He  was  the  mere  conduit  to  transmit  the 
nominal  legal  title  to  such  other  person  as  should  ptrchase 
of  Hill. 

The  mortgage  given  by  Rowley  belonged  to  Milo,  who  was 
the  real  owner  of  the  land,  and  therefore  entitled  to  its  pro- 
ceeds. Abbott  in  assigning  to  Mrs.  L.  the  mortgage  trans- 
fcrred  just  such  interest  as  Milo  W.  had  in  it  against  his 
creditoi'ft;  that  was  just  nothing  whatever.  Had  Mrs.  L.  been 
a  hmia  fide  purchaser  for  value  without  notice,  she  would 
have  held  the  mortgage,  discharged  of  all  equities  of  the 
creditors,  but  it  is  obvious  she  did  not  pay  value,  and  it  is 
found  that  she  had  notice  of  the  invalidity  of  the  mortgage 
and  of  the  rights  of  the  creditors  of  Milo  W.  when  she  pur- 
chased. {Seymore  v.  Wilson^  19  N.  Y.,  417 ;  3  Barb.  Ch., 
451 ;  Carter  v.  Gruwold,  3  Edw.,  364.) 

I  have  not  stopped  to  consider  the  question  whether  a  mort- 
gage gives  to  the  holder  such  an  interest  in  the  land  covered 
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by  it  as  to  charge  sadi  holder  with  notica  by  lis  pendens^  as 
it  seems  to  me  too  plain  for  argmnent. 

I  am  in  favor  of  affirming  the  jadgment  with  costs. 

Judgment  affirmed. 


aeadld. 

Hoyt  CoMMrrrEB  of  G.  W.  Woloott,  Respondent,  v.  Adbb, 

Appellant. 

(Gbnkbal  Tbbm,  Foubth  Dbpabtmbnt,  Sbftemhbr,  1870.) 

An  inquisition  of  Innacy,  found  against  a  witness,  ]b  prima  fade  evidence 
of  his  incompetency  to  testify.  And  this  is  so  although  his  testimony  is 
offered  against  one  who  was  not  party  to  the  proceedings  in  lunacy. 

Inquisitions  of  lunacy  are  generally  admissible  in  evidence,  but  are  con- 
clusive only  against  parties  concerned  therein  and  their  privies. 

This  was  an  appeal  to  the  General  Term  from  a  jadgment 
rendered  at  circuit.    The  facts  appear  from  the  opinion. 

D.  B.  Prosper  for  the  appellant. 

Z>.  Humsey  for  the  respondent. 

Present — MuLLm,  P.  .J.,  Johksok  and  Talcoit,  JJ. 

By  the  Court — ^Mullin,  P.  J.  On  the  trial  of  this  cause 
Wolcott  was  offered  as  a  witness  and  was  objected  to  on  the 
ground  of  lunacy.  To  establish  his  incompetency  an  inqui- 
sition finding  him  to  be  at  the  time  of  the  finding  a  lunatic 
was  offered  in  evidence.  It  was  rejected  on  the  ground  that 
the  defendant  was  not  a  party,  and  it  was  as  to  him  res  inter 
aUos  acta.  And  that  in  order  to  establish  the  witness^ 
lunacy,  witnesses  must  be  produced  who  could  testify  thereto. 
The  witness  was  sworn  and  examined  as  a  witness,  and  the 
defendant's  counsel  excepted. 

The  ruling  of  the  learned  judge  is  erroneous.  The  inqui* 
sition  was  prima  fade  evidence  of  his  insanity  and  should 
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have  been  receiyed  as  such,  and  nnless  overoome  by  evidence 
from  the  plaintiff  he  Bhonld  have  been  rejected. 

It  is  said  in  the  second  Phillips  Evidence  (Edwards'  ed., 
266),  that  an  inquisition  of  lunacy  is  competent  against  third 
persons  not  parties  or  privies,  bnt  it  is  onlj  prifna  facie. 

In  1  Greenleaf 's  Evidence,  section  556,  it  is  said  that  inquisi- 
tions are  analogous  to  proceedings  in  rem^  being  made  on 
behalf  of  the  public,  and  that  therefore  no  one  can  strictly  be 
said  to  be  a  stranger  to  them.  ♦  *  *  The  general  rule  in 
regard  to  these  documents  is  that  they  are  admissible  in  evi- 
dence, but  that  they  are  not  conclusive  except  against  the 
parties  immediately  concerned  and  their  privies. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  reversed. 


Joseph  E.  Howabd  and  another  v.  Spencbb  Duncan  and 

Smith  Dvnoan. 

(GEinEBAL  Tbbm,  Foubth  Dbpastmbz^,  Sbptkubbb,  187Ql) 

One  whose  name  is  forged  as  maker,  to  a  promissory  note,  may  bind  himself 
as  such,  by  an  unwritten  latifleatioB  of  the  Big^tnre  as  his  own,  made 
after  delivery  of  the  note. 

Motion  upon  a  case  and  exceptions  for  a  new  trial,  heard 
in  the  first  instance  at  General  Term. 

The  plaintiffis  sued  as  indorsee  of  a  note  running  in  the 
name  of  the  defendants  as  joint  makers,  and  given  by  Spencer 
DuDcan,  the  defendant,  to  one  Starring,  on  the  purchase  of  a 
horse,  as  the  consideration  therefor,  and  payable  to  Starring's 
order. 

The  defendant,  Smith  Duncan,  defended  and  averred  that 
his  name  bad  been  forged  to  the  note. 

Evidence  was  given  upon  the  trial  tending  to  show  that, 
after  delivery  of  the  note  to  Starring,  the  defendant  Smith 
Duncan,  had  ratified  the  signature  by  an  unwritten  promise 
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without  new  oonsideration,  and  promised  to  be  bound  thereby. 
The  oonrt  charged  the  jury  that  unless  they  should  find  that  the 
defendant,  Smith  Dnnoan,  had  admitted  that  the  note  was 
made  by  hie  authority,  or  was  signed  by  him  in  person,  they 
must  find  for  the  defendant,as  any  promise  which  he  might  have 
made,  after  delivery  of  the  note  to  Starring,  to  make  himself 
liable  on  the  note,  would  not  render  him  so  liable. 

The  jury  found  a  verdiet  for  the  defendant,  and  the  plain- 
tiff obtained  a  stay  of  proceedings,  &c. 

T.  Z.  HulbvH^  for  the  plaintiff. 

Chuv/ncey  Ifashy  for  the  defendant 

Present — Mulun,  P.  J.,  Johkson  and  Talooti,  J  J. 

By  the  Court — Mttllin,  P.  J.  It  was  conceded  on  the 
trial  that  the  defendant.  Smith  Duncan,  had  not  signed  the 
note  on  which  the  action  is  brought,  and  it  was  submitted  to 
the  jury  to  say  whether,  when  he  told  Starring,  the  payee  of 
the  note,  that  it  was  all  right,  he  intended  thereby  to  admit 
that  he  had  authorized  his  son,  or  any  other  person,  to  afSx 
his  name  to  the  note,  and  the  jury  found  he  did  not. 

The  only  other  ground  upon  which  it  can  be  claimed  the 
defendant,  Smith  Duncan,  could  be  made  liable  as  maker  of 
the  note,  was  by  ratifying  or  adopting  the  act  of  signing  by 
his  son  or  other  person  as  his  own  after  the  transfer  of  the 
note  to  Starring.  The  judge  charged  the  jury  that  he  could 
not  be  made  liable  by  such  a  ratification,  and  to  this  charge 
the  plaintiffs'  counsel  excepted. 

In  the  Union  Bank  t.  Mod  (38  Conn.,  95)  it  was  held 
that  a  person^  whose  name  was  signed  to  or  indorsed  upon 
negotiable  paper  without  his  authority,  might  afterward 
ratify  the  act,  and  thus  make  himself  liable  thereon. 

In  Thome  v.  Bell  (Lalor  Supplement,  430)  it  was  said  by 
Bbablct,  J.,  that  the  defendant  might  be  made  liable  on  tlie 
tV^ged  indorsements^  by  ratifying  them. 
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These  are  the  only  cases  I  find  bearing  directly  on  the 
question  of  ratification.  I  cannot  perceive  any  reason  why  a 
person  whose  name  has  been  forged  may  not  adopt  and  affirm 
the  signature  as  his  own  act,  and  thereby  subject  himself  to 
whatever  civil  liability  may  follow  from  it. 

I  am  in  favor  of  reversing  the  judgment  and  granting  a 
new  trial,  costs  to  abide  the  event. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 


Leonard  B.  LnmsLEY  and  Isaao  B.  Cottrell  v.  The 

EUBOPBAN  PeTEOLEUK  CoMPANY. 

(General  Term,  First  Departicent,  January,  1870.) 

Where  an  answer  admits  the  makuig  and  delivery  of  a  promissory  note, 
and  sets  up  an  aflSrmatiye  defence,  the  afBrmatlYe  is  with  the  defendant, 
who  is  entitled  to  open  and  close ;  and  the  refusal  of  the  court  to  allow 
him  so  to  do  is  error,  for  which  the  Judgment  will  be  reversed  and  a  new 
trial  ordered. 

This  was  an  action  brought  to  recover  the  amount  ot 
thirteen  promissory  notes  made  by  the  European  Petroleum 
Company,  to  the  order  of  L.  E.  Lahens,  and  indorsed  by 
Lahens  to  the  plaintiff. 

The  answer  of  the  defendant  was  as  follows:  "The 
defendant  comes  into  court  and  answering  the  complaint  of 
plaintifEs,  admits  the  making,  indorsement,  transfer  and 
delivery  of  the  said  notes  and  denies  the  other  all^ations 
therein  contained."  And  then  proceeded  to  set  forth  an 
affirmative  defence.  Upon  the  trial  before  a  referee,  the 
defendant's  counsel  proposed  to  open  the  case,  and  insisted 
on  his  right  so  to  do,  on  the  ground  that  the  burden  of  the 
proof  was  on  the  defendants  and  that  the  affirmative  was 
with  them.  The  plaintiffs'  counsel  objected,  and  claimed 
that  he  was  entitled  to  open  and  close  the  case.    The  referee 
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decided  that  the  plaintiflb  were  entitled  to  open  and  dose  the 
case,  to  which  decision  defendant's  counsel  excepted.  The 
counsel  for  plaintiffs  tlierenpon  opened  the  case,  prodneed  the 
promissory  notes  mentioned  in  the  complaint  and  rested. 
The  referee  having  decided  in  favor  of  plaintiffs,  the  defend- 
ant appealed  to  the  General  Term  upon  the  foregoing  and 
other  exceptions. 

Frederick  B.  Covdert^  for  the  appellant,  argued  as  fol- 
lows on  the  point  above  suggested :  The  referee  erred  in  his 
ruling  to  the  effect  that  the  plaintiffs  were  entitled  to  open 
and  close. 

1st.  The  defendant  specificaUj  admitted  all  the  facts  in 
the  complaint  contained  that  were  necessary  to  the  recovery 
of  plaintiffs,  viz. :  ^^  Tlie  making,  indorsement,  transfer,  deliv- 
ery and  non-payment "  of  the  notes  in  suit.  The  subsequent 
denial  was  manifestly  intended  to  dispute  the  lawfulness  of 
the  claim  and  nothing  more.  If  the  affirmative  defence  in 
the  answer  was  established  on  the  trial,  then  the  plaintiff 
were  not  the  lawful  owners  of  the  notes  in  suit,  and  the 
defendant  was  not  justly  indebted  on  the  notes.  If  no 
affirmative  defence  was  proven,  then  the  plaintifib  were 
entitled  to  judgment  without  any  proof  whatever. 

2d.  It  being  dear  that  the  affirmative  was  with  the  defend- 
ant, we  submit  that  the  error  of  the  learned  referee  in  deny- 
ing them  their  right  to  open  and  close  is  a  subject  of  review 
by  the  appellate  court,  and  that  the  defendant  on  this 
ground  alone  is  entitled  to  a  new  trial.  {Huntingdon  v. 
Cmhey^  approved  in  31  N.  T.  R.,  614,  38  Barb.,  218 ;  Davie 
V.  Maean^  4  Pick.,  158 ;  Brooke  v.  BwrreU^  7  Pick.,  98  ;  8 
Metcalfe,  64;  7  Cush.,  633 ;  Bolim  v.  Scmeon^  11  Cush.,  44 ; 
Bixtie  V.  Oreen^  87  How.,  97.) 

3d.  Nor  is  it  for  the  defendant  to  show  that  the  error  of 
the  referee  prejudiced  him.  It  is  for  the  plainti£b  to  prove 
the  negative  of  that  proposition.  {Greene  v.  WAiiey  4  Trans. 
App.,  37  N.  T.,  384.) 

LAirsniG — ^Voi.nL        23 
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George  C.  Genet^  and  Jamea  C.  Carter  for  respondent, 
argued  that  the  denial  of  ^^  aU  other  aXUgaOona^^  was  suffi- 
cient to  entitle  plaintiffs  to  tlie  affirmative,  and  moreover, 
that  it  was  a  question  within  the  discretion  of  the  referee, 
and  his  ruling  thereon  would  not  be  reviewed. 

Present — ^Inorahah,  P.  J.,  Barnard  and  Brady,  JJ. 

After  argument,  the  court  declined  to  look  into  the  other 
exceptions  in  the  case,  and  held  that  the  referee  erred  in  not 
allowing  the  defendant  to  open  and  close  the  case,  and  reversed 
the  judgment  accordingly. 

Judgment  reversed. 


The  Erie  Eailwat  Company,  Bespondent,  v.  Joseph  H. 

Ramsey,  Appellant. 

(General  Term,  First  Department,  September,  1870.) 

An  injunction  order  iflsoed  by  this  court  to  restrain  proceedings  in  another 
suit  in  the  same  court,  is  irregular,  but  is  entitled  to  obedience,  after 
service,  until  set  aside. 

Where  the  defendant  disobeyed  an  injunction  order,  acting  hona  fids  upon 
advice  of  counsel  that  the  same  was  void. — Held,  that  the  disobedience 
was  not  willM,  and  that  punitive  damages  had  been  improperly 
awarded  upon  proceedmgs  for  contempt 

And  the  fine  imposed  in  such  proceedings  was  modified,  so  as  to  cover 
merely  the  costs  incurred  in  enforcing  obedience  to  the  h\] unction. 

This  action  was  brought  for  tlie  purpose  of  preventing  the 
defendant,  Bamsey,  and  others,  from  taking  any  further  pro- 
ceedings in  an  action  in  which  Ilamsey  was  plaintiff,  and  tlie 
Erie  Railway  Company  and  others  were  defendants,  and 
from  taking  other  proceedings  in  any  other  suit  for  a  similar 
piu'pose,  and  for  other  relief. 

An  injunction  was  granted  restraining  the  defendants 
"  from  proceeding  any  further  in  the  action  in  which  Joseph 
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II.  SamBey  was  plaintiff,  and  the  Erie  Railway  Co.,  Jay 
Gonld  and  others,  were  defendants,  and  from  commencing 
any  other  actions  for  a  sigfiilar  purpose,**  and  from  doing 
other  matters  not  material  to  be  referred  to. 

This  action  was  commenced  in  a  different  district  from  that 
in  which  the  former  action  was  pending.  The  injunction 
was  served  on  the  defendant,  Ramsey,  on  the  26th  November, 
1869.  On  the  4th  of  December,  papers  on  behalf  of  the 
plaintiff,  Ramsey,  were  served  on  defendant's  attorney,  includ- 
ing copies  of  affidavits,  an  order  for  substituted  service  on 
some  of  the  defendants,  and  an  order  to  show  cause  at  a  sub- 
sequent day,  why  the  order  theretofore  granted  in  the  cause 
should  not  be  continued.  On  the  hearing  of  this  motion,  the 
orders  asked  for  were  granted  by  the  court.  On  the  6th 
December,  an  order  was  granted  in  this  action,  requiring 
Ramsey  to  show  cause  why  he  should  not  be  punished  for 
contempt,  and  on  the  hearing  of  that  motion,  he  was  adjudged 
guilty  of  a  contempt  in  disobeying  the  injunction  order,  and 
a  referee  was  ordered  to  ascertain  the  damages.  A  report 
was  made  by  the  referee,  that  the  damages  sustained  by  the 
plaintiffs  were  $5,325,  which  report  was  confirmed,  and  a 
line  to  that  amount  was  imposed,  from  which  order  the 
defendant  appealed. 

David  D.  Fidd^  for  the  respondent. 

Henry  Smith  and  i?.  TT.  Peckhanij  Jr.j  for  the  appellant. 

Present — Inoraham,  P.  J.,  Cabdozo,  J 

By  the  Court — ^Inobaham,  J.  There  are  some  proposi- 
tions connected  with  proceedings  to  punish  for  a  contempt  in 
disobeying  the  order  of  a  court,  which  are  well  settled,  and 
which  are  necessary  to  a  right  disposition  of  this  appeal. 

Tlie  first  }fij  the  propriety  of  the  order  disobeyed,  is  not  to 
be  reviewed  on  this  appeal.  (Cfrim  v.  Orim,  1  E.  D.  Smith, 
190.) 
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2d.  Upon  a  motion  to  pnniBli  for  the  yiolation  of  the 
injunction,  the  court  will  not  examine  the  merits  of  the  case, 
nor  permit  a  def<wdant  to  disobey  an  injunction  re^larly 
issued,  whatever  may  be  the  final  decision  thereon.  (2  Paige, 
326.) 

8d.  Even  an  erroneous  order  must  be  obeyed  until  set 
aside  by  the  court,  if  the  court  has  jurisdiction  to  grant  the 
order.  (9  N.  Y.,  263.)  If  the  court  has  jurisdiction  to  grant 
the  order,  it  is  the  duty  of  the  party  to  obey  it  (id.),  and  the 
only  remedy  the  party  enjoined  has,  is  to  appeal  from  the 
order.    (18  Abb.,  245.) 

These  principles,  which  are  well  settled,  dispose  of  so 
much  of  tUs  appeal  as  seeks  to  reverse  the  order  adjudging 
the  defendant  guilty  of  contempt  because  the  original  order 
was  erroneous.  It  only  remains,  therefore,  to  inquire  whether 
the  court  had  jurisdiction  to  grant  the  injunction,  and  whether 
the  defendant  in  the  motion  to  punish  him  for  contempt, 
showed  any  excuse  to  relieve  him  from  punishment 

The  question  of  jurisdiction  to  grant  such  an  injunction 
has  been  examined  by  the  General  Term  of  this  district  in 
SheU  V.  The  Erie  Railway  Co.  (51  Barb.,  868).  There  it 
was  held,  that  an  order  made  in  one  action  in  this  court  for 
bidding  the  prosecution  of  another  suit  in  the  same  court, 
was  absolutely  void,  and  that  anybody  might  lawfully  disre- 
gard it.  But  at  the  recent  General  Term,  the  decision  in 
this  case  was  reviewed,  and  the  expressions  referred  to  were 
modified,  so  as  to  hold  such  injunctions  merely  irregular ; 
and  at  the  present  General  Term,  the  injunction  referred  to 
had  been  vacated  on  appeal  as  irregular,  not  denying  the 
jurisdiction  of  the  court  to  grant  it  in  the  first  instance. 

I  am  also  of  the  opinion  that  the  proof  before  the  ref^ee, 
tliat  the  defendant  acted  under  the  advice  of  counsel,  who 
were  certainly  competent  to  give  advice  on  which  a  layman 
might  rely,  relieves  the  case  from  the  supposition  that  any 
willful  disobedience  of  the  injunction  was  intended,  and  if  so, 
that  the  defendant  was  not  to  suffer  punitive  damages  for 
his  disregard  of  the  order.    If  he  was  liable  at  all,  it  was  for 
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the  eofilB  neoettuurilj  incurred  in  enforcing  obedience  to  the 
injunction. 

In  the  present  case,  the  damages  allowed  appear  to  have 
been  the  costs  incurred  in  the  action  pending  in  the  sixth 
district,  in  which  proceedings  were  enjoined. 

Such  costs  could  not  be  considered  as  costs  to  be  paid  in 
this  action.  The  costs  which  the  defendants  should  paj  are 
the  costs  and  expenses  of  prosecuting  for  the  contempt,  and 
not  those  incurred  in  the  action  in  which  the  proceedings 
were  enjoined. 

We  think  the  amount  of  the  fine  Aould  be  reduced  to  a 
sum  suffictent  to  cover  such  costs,  and  a  counsel  fee  which  is 
fixed  at  $260,  and  for  that  sum  the  order  is  affirmed  without 
costs  of  appeal. 

The  appeal  from  the  order  adjudging  defendant  in  con- 
tempt, and  directing  a  reference,  was  prematurely  taken,  and 
should  be  dismissed  with  ten  dollars  costs. 

Appeal  dismissed. 


Joseph  H.  Bambxt,  Appellant,  v.  Thb  Ebib  Railway  Com- 
pany, and  others,  Bespondents. 

(GsRicaAL  Term,  Fibst  DsPABncEiffT,  Sbptembeb,  1870.) 

An  order  obtained  by  the  defendants  at  a  Special  Term  in  Bingnamton, 
notwithstanding  an  order,  staying  proceedings  on  the  motion  therefor,  had 
been  aearred  on  the  defendants  attorneys,  in  New  York,  on  the  same  day, 
bat  not  in  time  to  be  communicated  to  counsel  at  Bingiiamton,— ifiM  not 
to  be  imigiilar. 

Appeal  by  the  plaintiff  from  an  order  denying  a  motion  to 
▼acate  an  order  of  the  Broome  Special  Term,  dianging  the 
Tenue  of  the  action  to  New  York.  The  &ets  appear  in  the 
opinion* 

Hemy  Smith  and  B.  W.  PecJchamy  Jr.^  for  the  appellant 

David  Ihidley  Fiddj  for  the  respondent 

Present — ^Ingbahai'^  P.  J.,  Babkabd  and  Cabdozo,  JJ. 
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By  the  Court — Ingbaham,  P.  J.  The  defendants  noticed 
a  motion  to  be  heard  at  Delhi,  in  Delaware  coanty,  on  16th 
of  May,  1870,  to  change  the  place  of  trial.  The  hearing  was 
adjourned  to  31et  of  May. 

The  plaintiff  then  served  a  notice  of  a  motion  for  other 
relief,  to  be  heard  on  second  Monday  of  Jnne,  and  obtained 
and  served  an  order  staying  proceedings  on  the  first  motion 
until  the  second  motion  was  heard. 

This  latter  order  staying  proceedings  was  served  on  the 
30th  of  May,  1870. 

The  defendants'  attorney  then  served,  on  the  evening  of 
the  80th  of  May,  an  order  to  show  caose  the  next  day  at 
Binghamton  why  the  stay  of  proceedings  served  that  day 
should  not  be  vacated. 

The  jplaintiff  not  being  able  to  prepare  papers  and  go  to 
Binghamton  to  oppose  said  motion,  applied  to  a  justice  of 
Supreme  Court  at  Albany  and  obtained  an  order  on  the  same 
day  staying  all  proceedings  of  defendants'  upon  the  motion  to 
change  the  place  of  trial  until  the  hearing  of  the  motion 
before  noticed  for  second  Monday  of  June.  This  last  order 
was  served  on  the  defendants'  attorneys  in  New  York,  on  the 
Slst  of  May,  before  ten  o'clock  a.  k.  The  detendants'  attor- 
neys on  the  Slst  of  May  obtained  an  order  vacating  the  stay 
served  on  30th  of  May,  and  then  another  order  changing  the 
place  of  trial. 

A  motion  was  then  made  by  the  plaintiff  at  the  New  York 
Special  Term  to  vacate  the  order  granted  changing  the  place 
of  trial  for  irr^ularity,  on  account  of  the  last  stay  of  pro- 
ceedings,  which  motion  was  denied,  and  the  plaintiff  appeals 
therefrom. 

It  cannot  be  said  that  the  motion  on  the  part  of  the  defend- 
ants to  vacate  the  stay  of  proceedings,  made  at  Delhi  on 
twelve  hours'  notice  after  serving  papers  at  Albany,  or  that 
the  stay  of  proceedings  served  at  New  York  at  or  about  ten 
o'clock  A.  M.  of  the  Slst  of  May,  to  prevent  the  making  of  the 
motions  at  Delhi  or  Binghamton  were  proper  and  orderly 
proceedings,  consistent  with  a  due  administration  of  justice ; 
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and  if  we  had  the  power  on  this  appeal  both  should  be 
set  aside,  and  the  parties  remitted  to  the  hearing  of  their 
original  motion.  Bnt  that  cannot  be  done,  and  the  only  qaes< 
tion  that  can  be  raised  on  this  appeal  is,  whether  the  defend* 
ants  were  irregular  in  taking  their  order  to  change  the  place 
of  trial  at  Binghamton  without  knowledge  of  the  counsel 
attending  to  that  motion  of  any  stay  of  proceedings,  although 
the  same  had  about  that  time  been  served  in  Kew  York. 

I  think  his  proceeding  was  not  irregular.  To  give  the 
order  staying  proceedings  vitality,  it  should  have  been  served 
in  time  to  be  communicated  to  the  counsel  acting  at  the  court 
where  the  motion  was  made.  This  could  not  be  done,  as 
appears  by  the  affidavits  on  the  part  of  the  plaintiff,  and  the 
order  was  therefore  sent  to  New  York,  and  even  then  was 
not  served  until  about  the  hour  of  making  the  motion  in. 
Binghamton.  In  Ha/oens  v.  DUlble  (18  Wend.,  655),  a  plea 
was  served  on  an  agent  at  Geneva  on  the  same  day  on  whicli 
a  default  was  entered  in  New  York  after  service  of  the  plea. 
The  plaintiff  was  held  to  be  regular,  the  court  refusing  to 
notice  the  serving  of  the  plea  under  the  circumstances  of  that 
service. 

In  Brairux/rd  v.  Hanford  (6  Hill,  368.)  Bronson,  J.,  says : 
^'  It  may  be  laid  down  as  a  general  rule  that  where  the  party 
waits  and  serves  a  paper  on  the  day  when  his  de&ult  for  the 
want  of  it  may  be  regularly  taken,  and  the  default  is  taken 
on  that  day  in  good  faith,  and  without  knowing  of  the  service, 
we  will  not  inquire  or  take  notice  of  the  fact  that  the  service 
was  at  an  earlier  hour  in  the  day  than  the  taking  of  the 
default." 

The  affidavit  on  the  part  of  the  plaintiff  show  that  it  waa 
impossible  to  get  up  the  necessary  papers  between  the  service 
of  the  order  to  show  cause  and  the  departure  of  the  train  fur 
Binghamton  to  oppose  the  motion,  but  they  do  not  show 
that  they  could  not  have  sent  there  in  time  to  ask  for  an 
adjournment  in  order  to  obtain  time  to  prepare  such  papers ; 
and  there  is  no  reason  to  suppose  such  time  would  not  have 
been  grai  ted. 
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It  seems  to  me,  however,  that  the  &ctB  above  referred  to 
should  have  been  held  sufficient  to  have  allowed  a  rehearing 
of  die  motion  on  the  merits,  bnt  the  appeal  from  that  part 
of  the  order  appealed  from  having  been  waived  hj  the  appel* 
knt,  we  cannot  snstain  the  appeal  for  that  caase. 

Order  appealed  from  should  be  affirmed  hpt  withoat  costs 

Order  affirmed. 


6909GB  A.  Osgood  and  another,  Beoeivers  of  the  Columbian 
Insurance  Company,  Bespondent,  v.  Lipmak  Toputz, 
Appellant 

(GmnERAL  TbUC,Fi1IBT  DSPARTMEirF,  Skptbmhbb,  1S70.) 

The  charter  of  an  hisnranoe  company  permitted  it  to  receive  notes  for  pre 
miums  in  advance,  wiiich  entitled  the  makers  to  a  dividend,  and  werf 
subject  to  the  right  oi  the  company  to  use  them  for  the  payment  of  iosse^ 
and  liabilities,  and  for  any  purpose  connected  with  the  bosmese  of  tlif 
company.— £&2(f,  that  a  receiver  of  the  company  could  recover  upon  the 
notes  beyond  the  amounts  actually  due  thereon  for  premiums 

The  charter  also  required  the  notes  so  given  to  *'  be  made  payable  withio 
twelve  months  from  date."— IGs&i,  fhrther,  that  the  company  h^d  no 
antJiority  under  this  requirement  to  take  notes  '*  payable  twelve  monUis 
after  date,"  and  that  the  receiver  could  not  recover  upon  notes  so  taken. 

Thb  plaintiffis,  as  receivers  of  the  Columbian  Insurance 
Company,  sne  the  defendant  on  three  notes,  being  part  of  the 
assets  of  the  compMiy,  two  of  which  are  payable  twelve 
months  after  date,  and  one  is  payable  seven  months  after  date. 
The  defence  is,  that  these  notes  were  given  as  advance  pay- 
ments of  premiums  merely,  and  liot  as  security  notes  under 
the  provisions  of  the  charter,  and  that  nothing  had  ever 
become  payable  thereon.  The  court  directed  a  yerdict  for  the 
plaintiff,  and  the  exceptions  to  be  heard  in  the  first  instance 
at  the  General  Term. 

K  Zautef*bacAy  for  the  appellant. 

Dudley  Fiddy  for  the  respondent. 


IB10.J  OP  THE  STATE  OP  VHEW  YORK.  185 

Present — Inosaiujc,  F.  J.,  Geobge  G.  Babnabd  and  Car- 

JHUO,  J  J. 

By  the  Goart — Inorahak,  F.  J.  The  evidence  shows 
that  these  notee  were  given  in  advance  for  preminms  and  poli- 

eies  nnder  the  third  article  of  the  eharter,  and  entitled  the 

• 

maker  to  a  dividend,  and  were  snbjeet  to  the  right  of  the  com- 
pany to  nse  them  for  the  payment  of  lossea  and  liabilities, 
and  for  any  purpose  connected  with  the  business  of  the  com- 
pany. Upon  this  point  there  can  be  no  doubt,  diat  the  com- 
pany had  a  right  to  nse  and  collect  them  to  pay  losses,  or  for 
other  purposes,  if  they  had  been  made  in  compliance  with  the 
provisions  of  that  article.  It  directs  that  the  notes  shall  be 
drawn  to  the  order  of  the  company,  and  be  made  payable 
within  twelve  months  from  date.  In  case  of  renewal,  it  is 
provided  that  the  new  note  shall  be  given  for  the  same  time 
as  the  original  note,  and  be  snlijeet  to  the  same  terms  and 
conditions. 

One  of  the  notes  is  made  payable  within  seven  months,  and 
all  are  payable  to  the  order  of  the  eompaaj.  The  other  two 
notes  are  payable  twelve  months  alter  date.  This  is  not  in 
compliance  with  the  conditions  prescribed  in  the  charter. 
Why  the  notes  to  be  received  for  this  purpose  were  to  be 
made  payable  within  twelve  months  is  not  atated.  It  may  be 
in  relation  to  the  dividends  of  scrip  which  are  provided  for. 
Whatevw  may  have  been  the  reason,  the  company  had  a  right 
to  make  that  a  condition ;  and,  having  done  so,  they  are  lim- 
ited to  notes  drawn  in  aoeordanoe  therewith,  to  be  used  for 
sudi  purposes.  They  had  no  more  authority  to  take  notes 
payable  for  a  longer  period  than  twelve  months,  than  they 
had  to  take  them  payable  to  other  persons  than  the  company. 

We  have  been  referred  to  cases  in  which  it  has  been  held, 
that  notes  payable  twelve  months  after  date,  have  been  held 
to  be  in  compliance  with  a  similar  provision  in  other  diarters^ 
but  in  those  cases  the  charters  provided  that  the  notes  should 
be  payable  at  the  end  of  or  within  twelve  months,  and  a  note 
payable  twelve  months  after  date  came  within  the  provision. 

LANsr^<a — Vol.  IIL        24 
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In  this  case  the  condition  is  that  they  shall  be  payable 
within  twelve  months,  and  not  at  the  end  of  that  term,  We 
are  of  the  opinion  that  the  court  erred  in  directing  a  verdict 
for  the  amount  of  the  three  notes.  The  judgment  should 
have  been  for  the  one  note  of  $380  and  interest.  If  the 
plainti£&  consent  to  reduce  the  judgment  to  that  amount 
and  interest,  the  judgment  may  be  affirmed  for  that  amount 
and  costs.  If  not,  the  judgment  is  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

Ordered  accordingly. 


Chablbs   B«  Haiocond,  Bespondent,  v.  Chables  Tebby, 

Appellant. 

(GsHSKAL  Tbbm,  Thibd  Defabtmbnt,  Skftbhbbb,  1870.) 

The  defendant's  claim  for  his  proportionate  part  of  a  debt,  due  from  the 
plaintiff,  to  a  firm  in  which  they  were  sole  copartneis,  the  firm  being 
dissolved  but  its  aocoonts  misettled  between  them,  is  not  a  proper  snb- 
Ject  of  counter-claim,  in  an  action  against  the  defendant  on  his  note. 

And  this  is  so,  although  the  defendant  avers,  that,  upon  accounting,  there 
would  be  a  balance  due  to  him,  and  asks  tliat  such  accounting  mny  be 
had. 

But  where  the  defendant  interposed  such  a  daim,  by  way  of  counter-claim, 
in  his  answer,  and  the  plaintiff,  instead  of  demurring,  replied,  taking 
issue  thereon.  It  was  Md,  that  he  had  waived  the  right  to  object  to  evi- 
dence given  upon  the  trial  to  maintain  it. 

Appeal  from  judgment  entered  on  a  referee's  report. 

This  action  was  brought  to  recover  the  amount  due  on  a 
promissory  note  given  by  the  appellant  to  the  respondent  for  I 

the  purchase  price  of  one-half  of  a  threshing  machine.  The 
only  relief  asked  for  by  the  complaint  is  a  judgment  for  the 
amount  found  due  on  the  note.  Soon  after  the  giving  of  the 
note,  the  parties  entered  into  a  partnership  for  the  purpose 
of  threshing  grain.  The  partnership  transactions  were  not  at 
the  time  of  the  trial  settled.  The  answer  admits  the  giving 
of  the  note,  sets  up  the  partnership,  asks  for  an  aecountingi 
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and  if  any  balance  shall  be  fonnd  due  defendant  that  it  be 
sipplied  in  payment  of  the  plaintiff 's  note.  The  plaintiff  served 
a  xeply,  taking  issue  upon  the  answer,  and  disputing  the  claim 
for  a  balance  due  on  settlement  of  copartnership  accounts. 

The  defendant  upon  the  trial  made  various  offers  to  prove 
the  copartnership  transactions,  which  were  refused  by  the 
referee,  and  exception  taken  to  the  decision. 

The  referee  reported  in  favor  of  the  plaintiff,  and  excep- 
tions were  duly  taken  to  his  report. 

Judgment  was  duly  entered  upon  the  report,  and  the 
defendant  appealed. 

TT.  Z.  Daileyj  for  the  appellant. 

De  WUt  O.  OurtiSj  for  the  respondent.  t 

Present — ^Miixeb,  P.  J.,  Pottbb  and  Parkbb,  JJ. 

By  the  Court — Millbb,  P.  J.  The  main  question  to  be 
determined  in  this  case  is  in  regard  to  the  construction  to  be 
put  upon  section  one  hundred  and  fifty  of  the  Code  of  Pro- 
cedure, which  provides  ^'  that  the  defendant  may  set  forth  by 
answer  as  many  defences  and  counter-claims  as  he  may  have, 
whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both." 

This  enactment  has  repeatedly  been  the  subject  of  judicial 
interpretation,  and,  whatever  opinion  might  be  entertained,  if 
the  question  now  raised  was  an  original  one,  and  presented 
for  the  first  time,  in  accordance  with  a  well  settled  rule  it 
must  be  considered  as  rea  adjudicata^  if  the  same  has  been 
decided  by  a  tribunal  of  co-ordinate  jurisdiction.  This,  I 
think,  has  been  done  in  Iv^^  v.  Miller  (19  Barb.,  196).  In 
that  case  an  action  was  brought  upon  a  promissory  note,  and 
the  defendant  alleged  in  his  answer  that  the  parties  had  been 
members  of  a  copartnership  firm,  which  waa  dissolved  prior 
to  the  giving  of  the  note ;  that  the  accounts  of  the  firm  had 
never  been  settled  and  adjusted  between  the  parties ;  that  the 
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firm  owed  the  defendant  the  sum  of  $1,000,  one-half  of 
which  the  plamtiff  was  liable  to  pay  the  ddendant,  and 
demanded  an  aceonnt ;  and  that,  whatever  was  fonnd  due  the 
defendant,  ehonld  be  allowed  him  as  a  eelroff.  Upon  demnr- 
rer  it  was  held,  that,  whatever  claim  the  defe&dimt  might 
have  against  the  firm  was  not  a  connter-elaim  against  the 
plaintiff  nor  the  sabject  of  set-off.  The  ease  of  Qage  r^ 
Angell  (8  How.  Pr.  fi.,  385),  which  is  cited  and  relied  opon 
by  the  defendant,  is  commented  «pon  in  the  opinion  of  the 
court  and  disapproved,  and  as  that  ease  was  a  Spedal  Term 
decision,  it  mast  be  considered  as  overmled  bj  the  General 
Term  in  Ives  v.  Miller.  A  distinction  is  sought  to  be  made 
between  the  two  cases,  upon  the  giK)nnd  that  the  answer  in 
Ivee  V.  MiUer  did  not  allege,  as  it  did  in  Gage  y.  Angdj  that 
plaintiff  owed  the  firm,  or  that  anything  would  be  found 
due  from  the  plaintiff  to  the  defendant  on  a  final  settlement. 
The  answer  to  this  position  is,  tiiat  the  opinion  of  ilie  eourt 
discusses  and  covers  this  point  fully,  and  settles  the  principle 
which  is  involved  here  adversely  to  the  defendant's  views. 
Although  the  opinion  holds  that  in  cases  of  natural  equity, 
where  the  party  is  insolvent  and  tiiie  def(»idant  therrfore  in 
danger  of  losing  what  may  be  found  due  him  on  a  final  settle- 
ment, he  would  be  entitled  to  relief  by  a  cro8»«ction,  it  doea 
not  maintain  the  position  that  this  relief  oould  be  had  in  the 
same  action  by  setting  up  the  alleged  defonee  by  way  of 
answer.  It  appears  to  me  that  there  would  be  obvions  injus- 
tice in  such  a  proceeding,  as  the  plaintiff  only  asks  for  judg* 
inent  for  the  amount  of  the  note,  and,  upon  an  accounting,  if 
a  balance  was  found  in  his  fiivor  in  tlie  partnership  tmnfr 
actions,  it  may  be  questionable  whether  a  judgment  could 
properly  be  had  in  fiivor  of  the  plaintiff  beyond  the  amount 
claimed  in  his  complaint. 

It  is  insisted  by  the  defendant's  counsel  that  this  defence 
having  been  pleaded,  and  the  pUintiff  not  having  demnn«d 
to  the  answer,  and  having  taken  issue  thereon  by  replying 
thereto,  has  thereby  recognized  its  r^ularity,  and  agreed  to 
try  said  issue  in  this  case.    In  Ayere  v.  (yFarrdl  (10  Bosw., 
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143)  it  WB8  held,  that,  a  plaintiff  in  an  action  who  does  not 
demur  to  the  answer  therein,  which  sets  up  as  a  counter-claim 
a  demand  not  properly  admissible  as  such  in  said  action,  but 
takes  issue  upon  it  by  replying  thereto,  thereby  agrees  to  try 
in  such  action  the  merits  of  the  demand,  and  to  leave  the 
result  of  such  trial  avail  therein  as  though  such  demand  was 
the  proper  subject  of  a  counter-claim  therein,  and  thus  waives 
any  right  to  object  in  such  trial  to  the  admisuon  of  evidence 
to  sustain  it  The  opinion  of  the  court  in  the  case  is  well 
reasoned,  and  I  am  at  loss  to  see  how  it  can  be  overcome.  It 
is  decisive  of  the  point  discussed,  and,  I  think,  disposes  of 
the  question.  Although  not  entirely  binding  upon  this 
court,  yet  as  the  authority  of  a  tribunal  possessing  co-ordinate 
jurisdiction  within  a  limited  sphere,  it  is  entitled  to  great 
weight,  and,  as  I  can  see,  no  sufficient  and  satisfactory  answer 
to  the  positions  thus  assumed.  I  think  it  must  be  controlling 
in  the  case  at  bar. 

It  follows  that  Idle  referee  erred,  and  the  judgment  entered 
upon  his  report  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  The  order  of  reference  should 
also  be  vacated. 

Judgment  reversed. 


DAvm   Cabs,    Bespondent,  v.  Jamss  A.  Sghermebhork, 
impleaded,  with  John  S.  Basbeb,  Appellants. 

(Ooinnuif  Tkbic,  Tman  DKPABnoDrr,  Seftbmbbb,  1870.) 

In  an  action  to  reooTer  damages  for  fidse  representations,  fraudnlentljmade 
by  the  defendants,  that  a  certain  stock  company  had  obtained  an  interest 
in  a  Taluable  patent,  which  patent  was  in  fact  worthless,  whereby  the 
plaintiff  had  been  induced  to  purchase  a  share  of  the  stock  of  the  com- 
pany.— BiM,  on  demurrer  to  the  complaint,  that  allegations  showing  the 
Actnal  yalue  of  the  patent,  the  extent  of  the  company's  interest  therein, 
and  the  number  of  shares  of  its  stock,  for  the  purpose  of  showing  the 
actual  value  of  the  stock  as  compared  with  the  value  wliich  the  defeni^ 
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antB  represented  it  to  have  were  not  eseential ;  and  that  it  was  safBcient 
upon  this  point  if  the  complaint  ayeired  that  the  stock  was  represented 
by  the  defendants  to  be  yalaable,  and  that  it  was  in  fact  valueless. 

And  where  it  is  averred  in  such  an  action  that  the  defendants  made  repre- 
sentations to  the  plaintiff  that  individuals,  of  repute  and  pecuniaiy  means 
had  invested  money  in  the  purchase  of  lights  in  the  patent,  and  given 
their  notes  in  payment  for  the  stock  of  the  company,  the  avennents  are 
material  without  other  averments,  to  the  effect  that  such  individuals  had 
experience  in  similar  dealings,  that  the  plaintiff  had  confidence  in  their 
Judgment,  and  that  the  defendants  were  aware  of  such  confidence,  and 
took  advantage  of  such  knowledge  to  entrap  the  plaintiff 

And  if  the  complaint  avers  that  the  plaintiff,  relying  upon  the  representa- 
tions made,  and  believing  the  same  to  be  true,  was  induced  to  purchase, 
and  did  purchase,  the  stock,  it  is  not  necessary  to  allege  that  the  plaintiff 
had  no  knowledge  of  the  true  value  of  the  stock. 

So,  also,  an  allegation  that  the  representations  made  by  the  defendant  as  to 
the  value  of  the  patent  were  &lse  and  untrue,  was  sufficient  to  show  that 
they  knew  the  stock  to  be  worthless. 

And  where  the  allegation  is,  that  the  false  and  fraudulent  representations 
which  induced  the  plaintiff's  purchase  were  made  by  the  defendants 
Jointly,  they  are  both  liable,  notwithstanding  it  is  averred  that  the  pay- 
ment or  security  was  received  directly,  by  only  one  of  them. 

Appeal  from  order  of  Special  Term  overruling  demur- 
rer of  defendant,  Schermerhom,  to  the  plaintiff's  complaint. 
Case  was  submitted  on  printed  poifits. 

M.  M.  WaterSy  for  the  appellant 

George  B,  Jones^  for  the  respondent. 

Present — Millbb,  P.  J.,  Potteb  and  Pabkbr,  J  J. 

By  the  Court — ^Miller,  P.  J.  This  is  a  demurrer  to  the 
plaintiff's  complaint  Several  causes  of  demurrer  are  specifi- 
cally assigned,  but  none  of  them  are  pressed  upon  the  argu- 
ment, except  such  grounds  as  may  be  supposed  to  arise  under 
the  general  allegation  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  action  is  to 
recover  damages  for  a  fraud  perpetrated  by  the  defendants 
upon  the  plaintiff,  and  is  apparently  based  upon  the  principle, 
that  fraud  accompanied  with  damages,  is  a  good  cause  of 
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actioD.  (2  Kent  Com.,  489 ;  2  East  Bepe.,  108 ;  6  Bing., 
306.)  The  complaint  charges  quite  at  length,  that  the 
defendants,  conspiring  to  cheat  and  defraud  the  plaintiff,  and 
other  persons,  procured  certain  citizens  well  known,  and 
reputed  to  be  men  of  influence  and  pecuniary  responsibility, 
and  of  high  business  character,  to  take  stock  and  to  give  their 
notes  to  the  defendants  and  the  officers  of  a  company  organi- 
zed by  them,  to  use  and  sell  a  patent  right  for  an  improved 
hay  loader,  and  of  which  the  defendant,  Barber,  was  presi- 
dent, and  the  defendant,  Schermerhom,  was  treasurer,  under 
an  agreement  that  said  notes  were  not  to  be  regarded  as  valid 
obligations,  but  were  procured  simply  to  be  used  by  exhibit- 
ing them  to  such  persons  as  the  defendants  might  thereafter 
solicit  to  purchase  stock,  and  so  as  to  influence  such  persons 
and  give  them  confidence  in  said  company ;  that  to  induce 
the  plaintiff  to  purchase  stock  in  said  company,  and  to  obtain 
from  him  money  or  his  note  therefor,  the  defendants  so  con- 
spiring, made  certain  false  representations,  which  are  stated 
at  length  as  to  the  value  and  useful  character  of  the  inven- 
tion, and  the  useful  purposes  for  which  it  could  be  employed ; 
that  the  company  had  purchased  an  interest  in  said  patent ; 
that  there  was  but  little  of  the  stock  which  had  not  been 
taken ;  that  certain  citizens  who  were  therein  before  named, 
had  invested  large  amounts  in  purchasing  an  interest  in  said 
patent,  and  had  purcliased  a  large  amount  of  stock  of  said 
company,  and  had  given  notes  which  were  exhibited  to  the 
plaintiff;  that  they  had  great  confidence  in  the  value  of  the 
stock,  and  were  realizing  large  profits  on  tlie  investments,  etc. 
It  then  proceeds  to  state,  that  the  defendants  requested  the 
plaintiff  to  purchase  one  share  of  the  stock,  being  $500,  and 
give  his  note  therefor  to  them,  alleging  that  the  profits  from 
said  stock  would  be  more  than  sufficient  to  pay  said  note 
before  it  became  due ;  that  the  plaintiff  relying  upon  said 
representations,  and  believing  the  same  to  be  true,  did  pur- 
chase of  the  defendants,  or  of  the  company,  through  the  said 
defendants,  one  share  of  stock  for  $600,  the  par  value,  and 
gave  his  negotiable  promissory  note  payable  to  said  Barber  in 
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one  year  after  date,  for  the  same ;  that  the  note  was  reoeiTed 
by  Barber,  transferred  to  a  lonafide  bolder  before  dne,  and 
the  plaintiff  sned  and  compelled  to  pay  the  same  with 
interest  and  costs.  It  then  alleges,  that  said  representations 
were  wholly  false  and  nntrue,  and  so  known  to  be  by  the 
defendants,  when  they  made  the  same,  stating  specifically 
wherein  the  hay-loader  failed  to  answer  the  representations 
made;  and  avers  that  the  citizens  before  named  had  not 
invested  a  large  amount  of  money,  etc.,  negativing  the  state* 
ment  made  in  regard  to  them. 

It  also  states,  that  the  defendants,  to  deceive  the  plaintiff 
fraudulently  concealed  the  arrangement  in  regard  to  the 
notes ;  and  said  notes  were  surrendered  up  and  canceled  with- 
out anything  being  paid  thereon;  that  the  defendants  pro- 
cured divers  persons  to  sign  certificates  that  they  had  pur- 
chased an  interest  in  the  patent  and  had  become  members  of 
this  company,  when  in  fact  no  purchase  had  been  made,  and 
they  had  not  become  members,  and  such  certificates  were 
shown  to  plaintiff  as  an  inducement  for  him  to  invest  and 
give  his  note. 

It  also  sets  forth  that  the  defendants  did  procure  divers  per 
sons  to  represent  to  the  plaintiff  that  they  had  largely  invested 
in  said  patent  when  they  had  not  done  so ;  that  llie  plaintiff 
was  led  to  believe  by  these  fraudulent  acts  and  representations^ 
and  did  believe  said  representations  last  above  mentioned  to 
be  true,  etc. ;  that  the  stock  was  at  the  time,  and  has  been 
ever  since,  utterly  worthless,  and  has  been  returned  to  the 
defendants.    The  plaintiff  claims  to  recover  $1,000  damages. 

Yarious  objections  are  urged  to  the  complaint  in  the  points 
submitted  by  the  defendants : 

1st.  It  is  insisted  that  there  is  no  averment  showing  that 
the  value  of  the  stock  was  less  than  it  would  have  been  if  as 
represented,  or  that  one  share  of  the  stock  would  have  been 
of  any  value  if  the  representations  made  had  been  true.  This 
point  is  based  upon  the  idea  that  the  interest  which  the  com- 
pany had  acquired  in  the  patent  should  have  been  stated,  and 
sliould  have  been  shown  to  have  been  snfiicient  to  affect  tiie 
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value  of  each  share.  This  would  embrace  the  actual  value 
of  the  patent ;  the  number  of  shares  and  other  matters  mate- 
rial for  the  purpose  of  showing  the  amount  and  value  of  the 
company's  interest.  I  think  this  was  not  necessary  in  the 
complaint,  and  it  was  enough  to  aver,  first,  that  it  was  repre- 
sented to  be  valuable,  and  then  that  it  was  valueless.  This  is 
sufficiently  stated  in  the  pleading,  which  avers  that  it  was 
represented  that  the  invention  was  a  valuable  and  useful  one ; 
that  but  little  of  the  stock  was  left;  that  individuals  of  high 
character  had  embarked  in  the  enterprise ;  that  the  profits 
from  the  stock  would  be  more  than  sufficient  to  pay  the  note 
before  it  became  due,  and  that  it  was  at  the  time,  and  since 
then  has  been,  utterly  wortliless.  These  averments  are  suffi- 
cient to  show  that  the  stock  purchased  would  have  been  of 
value  if  the  representations  made  were  true,  and  were  quite 
enough  to  show  value.  If  they  were  as  stated,  then  clearly 
the  plaintiff  could  have  sustained  no  loss.  He  would  have 
realized  the  fall  amount  before  the  note  became  due  out  of 
the  profits,  whereas  it  turned  out  that  the  stock  was  worth- 
less, and  he  lost  all  he  had  paid. 

2d.  It  is  said  that  there  is  no  averment,  showing  the 
materiality  of  the  false  representations,  or  either  of  them. 
All  representations  made,  upon  which  a  party  relied,  and  by 
which  he  was  induced  to  enter  into  a  contract,  are  deemed 
material.  And  whether  they  are  material  or  not,  or  induced 
the  party  to  make  the  contract  as  a  general  rule,  is  a  question 
for  the  jury.  It  is  easy  to  see  that  representations  made, 
that  individuals  of  character  and  pecuniary  means  had 
invested  money  in  the  purchase  of  a  patent,  and  executed 
their  obligations  to  pay  for  stock,  might  very  well  have 
influenced  others  in  embarking  in  the  same  business.  Such 
operations  depend  for  success  mainly  upon  the  confidence 
which  the  public,  or  those  seeking  investments,  may  have  in 
the  value  of  the  stock,  which  is  more  or  less  affected  by  the 
character  of  those  who  purchase  or  subscribe  for  it.  If  men 
of  sagacity  and  shrewdness  embark  in  such  an  undertaking, 
it  is  rather  strong  evidence  of  their  faith,  and  begets  confi- 
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dence  in  others.  Hence^  it  appears  to  me,  it  was  unnecessary 
to  aver,  as  claimed,  that  these  men  had  experience  in  deal- 
ings of  that  kind ;  that  plaintiff  had  confidence  in  their  skill 
and  experience,  and  that  defendants  knew  of  the  confidence 
I'eposed  by  plaintiff  in  them,  and  with  snch  knowledge,  and 
with  a  view  to  entrap  the  plaintiff,  made  the  representa- 
tions. The  fact  itself,  that  they  were  owners  of  the  stock, 
ordinarily  would  be  likely  to  have  a  perceptible  influence 
upon  the  minds  of  most  parties  in  negotiating  for  the  pur- 
chase of  property  of  this  character,  and  may  very  well  have 
induced  the  purchase  in  the  present  case.  False  representa- 
tions as  to  price  paid  for  real  estate,  was  held  to  be  a  good 
defence  to  a  bond  given  for  the  purchase  money.  ( Van 
Epps  V.  SarrisoTij  5  Hill,  63.)  It  was  observed  in  this  case, 
that  the  credulity  of  the  defendant  furnishes  but  a  poor 
excuse  for  the  falsehood  and  fraud  of  the  plaintiff.  In  Voir 
ton  V.  N.  F.  L.  Ass.  Co.  (20  N.  Y.,  32),  it  was  decided  that 
fraudulent  representations,  though  not  material  to  the  risk, 
if  material  in  the  judgment  of  the  insurer  in  issuing  a  policy, 
and  induced  the  risk,  would  avoid  the  policy.  A  more  liberal 
rule,  it  is  true,  is  applicable  in  contracts  of  insurance,  and  it 
is  not  necessary  to  go  to  tlmt  extent  in  a  case  like  the  one  at 
bar.  It  is  enough,  if  it  is  manifest  from  the  fact  itself,  tbat 
the  party  may  have  been  deceived  by  relying  upon  the  repre- 
sentations made.  It  is  clearly  apparent  from  the  allegations 
in  the  complaint,  that  this  may  have  been  done,  and  thereby 
he  may  have  been  induced  to  make  the  purchase.  Any 
representation  which  affects  the  price  of  property,  in  regaixl 
to  which  confidence  is  placed  by  one  party  in  another,  if 
relied  upon,  and  is  false,  and  the  party  trusting  is  injured 
thereby,  entitles  him  to  relief.  (See  Smith  v.  Countryman^ 
30  N.  Y.,  655.) 

It  is  not  claimed  by  the  defendants,  that  the  other  false 
representations  alleged  were  not  material,  and  it  is  not  neces- 
sary therefore,  to  discuss  how  far  they  sustain  the  plaintiff's 
cause  of  action. 
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3d.  It  is  farther  urged,  that  the  complaint  contains  no 
avennent  that  the  plaintiff  was  ignorant  of  the  true  value  of 
one  share  of  the  stock  purchased.  The  complaint  avers,  that 
the  plaintiff,  relying  upon  the  representations  made  and 
believing  the  same  to  be  true,  was  induced  to  purchase,  and 
did  purchase  the  stock.  This  is,  I  think,  equivalent  to  an 
allegation,  that  he  was  ignorant,  and  had  no  knowledge  of 
the  true  value  of  the  stock.  Even  if  he  had  knowledge 
otherwise,  it  is  enough,  I  think,  to  sustain  the  allegation  of 
fraudulent  representations,  to  aver  that  the  plaintiff  relied  on 
tlie  representations  made,  and  that  these,  independent  of  any 
other  knowledge,  or  information,  induced  him  to  make  the 
purchase. 

4th.  I  think  that  no  averment  was  necessary,  that  the 
defendants  knew  that  the  stock  was  not  valuable.  The  alle- 
gation that  the  representations  made  as  to  its  value  were  false 
and  untrue,  sufficiently  states  that  ihey  knew  it  was  worthless. 
If  they,  knowingly,  made  false  representations  as  to  its  being 
of  value,  it  necessarily  follows  that  they  must  have  known  it 
was  not  valuable. 

5th.  It  is  said  that  the  complaint  does  not  state  any  fact 
showing  that  the  plaintiff  necessarily  sustained  any  damage, 
as  a  consequence  of  the  defendant  Schermerhom's  represen- 
tation. 

The  representatiTons  made  by  both  the  defendants  conspiring 
together  was  the  inducement  which  caused  the  plaintiff  to 
purchase  the  stock,  and  by  reason  of  the  joint  conduct  of  the 
defendants  acting  together  he  was  obliged  to  pay  a  sum  of 
money  for  property  which  was  worthless.  It  is  difficult  to  see 
how  Schermerhom  can  be  separated  from  the  other  defendant. 
Both  of  them  aided  in  producing  the  injury  and  the  damages 
which  followed ;  and,  I  think,  both  are  equally  responsible 
for  the  consequences.  Although  Schermerhom  did  not 
directly  receive  and  dispose  of  the  note,  yet  he  acted  in  asso- 
ciation with  Barber  in  the  fraudulent  act  which  induced  the 
plaintiff  to  pay  a  large  sum  of  money,  and  there  is  no  good 
reason  why  he  should  not  be  equally  liable.    The  representa- 
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tions  made  by  the  defendants  being  false  in  fact^and  bo  known 
to  the  defendants,  and  being  made  with  an  intent  to  deceive 
the  plaintiff,  and  having  produced  that  effect  and  caused  the 
loss  which  followed,  were  sufficient  to  make  out  a  case  against 
both  of  them. 

I  find  no  objection  to  the  complaint,  and  think  that  the 
order  of  the  Special  Term  overruling  the  demurrer  should  be 
affirmed  with  costs. 

Order  affirmed. 


ECenby  W.  Linsey,  Bespondent,  v.  Daniel  Febqubok,  Ben- 
jamin O.  Staebuok,  and  Joseph  Bubsell,  Appellants. 

(Gbnbrai.  Tbbh,  Tmiu)  Depabthsnt,  Sefteicbbb,  1870.) 

The  plaintiff  contracted  to  convey  certain  lands  to  the  defendants,  free 
from  incumbrance,  at  or  before  a  certain  time,  daring  which  he  was  to 
obtain  a  conveyance  to  himself  of  an  outstanding  interest  in  the  lands.  The 
defendants  made  a  part  payment,  entered  into  possession,  and  deposited 
their  notes,  payable  to  the  plaintiff,  with  a  third  person,  conditionally,  to  be 
deliyered  upon  receiving  the  conveyance  as  agreed,  and  the  performance 
by  the  plaintiff  of  certain  other  conditions  mentioned  in  the  contract ;  J 

the  plaintiff  then  fialsely  represented  that  he  had  secured  the  title  to  the 
outstanding  interest,  and  performed  the  conditions  named,  and  the  defend- 
ants accepted  his  conveyance  and  the  notes  were  delivered ;  after  having 
knowledge  of  the  fraud,  the  defendants  retained  possession  and  removed 
timber  ih)m  the  premises,  and  took  no  steps  to  rescind  the  contract,  but 
being  sued  upon  the  notes,  claimed  in  defence,  that  their  deliveiy  was 
ihiudulent,  and  of  no  effect. — HM,  that  the  plaintiff  could  recover,  and 
that  it  was  necessary  for  the  defendants  to  surrender  possession  of  the 
premises,  and  rescind  the  contract  in  toio^  in  order  to  avail  themselves  of 
the  pUuntiff  *8  fraud  in  defence  to  an  action  upon  the  notes. 

The  complaint  is  against  defendants  as  makers  of  a  pron^ 
issory  note.    Ferguson  and  Starbuck  defended. 

The  defence  was,  substantially,  first,  that  in  July,  1867, 
plaintiif  agreed  to  sell  to  the  defendants  292  acres  of  land  in 
Houghton  Patent,  and  convey  same  to  defendants  by  war- 
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ranty  deed,  before  1st  of  January,  1868,  free  from  all  incum- 
brances ;  and  that  before  the  conveyance,  the  plaintiff  was  to 
procure  a  conveyance  to  himself  of  an  undivided  one-eighth 
of  the  property  from  one  Joseph  Ferguson,  who  was  then 
the  owner  of  one^ighth.  The  plaintiff  was  also  to  procure  a 
release  of  a  verdict  against  the  defendant,  Ferguson,  recovered 
in  the  Supreme  Court,  in  favor  of  Joseph  and  Daniel  Fergu- 
son, executors,  &c. 

That  the  defendants  were  to  pay  $8,000  for  the  land,  viz. : 
$2,000  August  1st,  1867,  and  give  their  joint  note  indorsed 
by  Tifflt  &  Bussell,  for  $1,000,  being  the  note  in  suit,  and 
two  other  notes  of  $2,500  each.  That  the  notes  were  deposi- 
ted with  an  agent  of  all  the  parties  to  be  delivered  on  full 
and  complete  performance  by  the  plaintiff.  That  the  plain- 
tid'  falsely  represented  that  he  had  procured  a  deed  from 
Joseph  Ferguson  of  the  one-eighth  of  the  land,  and  had  pro- 
cured a  release  of  the  verdict,  and  the  defendants  relying  on, 
and  believing  these  false  statements  to  be  true,  that  the  other 
defendants,  in  the  absence  of  the  defendant,  Fergnson, 
received  the  conveyance  from  the  plaintiff,  and  that  the  notes 
were  delivered  to  plaintiff.  That  plaintiff  had  not  obtained 
a  release  of  the  verdict,  nor  a  deed  from  Joseph  Ferguson. 

Second,  that  the  note  was  a  joint  note,  and  that  on  the 
17th  January,  1868,  the  defendant,  Starbuck,  paid  the  plain- 
tiff one-third  of  the  amount  of  the  note.  And  that  in  con- 
sideration thereof  the  plaintiff  released  and  discharged  the 
defendant,  Starbuck. 

The  cause  was  tried  at  the  Warren  circuit  in  February, 
1870,  before  Justice  Bockes  without  a  jury,  and  judgment 
was  rendered  in  favor  of  plaintiff.  On  the  trial,  the  plaintiff* 
produced  a  release  of  the  verdict  and  deed  of  the  one-eighth 
from  Joseph  Fergnson,  both  executed  after  the  commence- 
ment of  this  action,  which  was  commenced  July  9th,  1868, 
at  issue,  and  on  the  trial.  The  judge  found,  that  on  the  5th 
of  March,  1868,  the  defendants  had  full  knowledge  that  the 
plaintiff  had  not  obtained  the  deed  and  release ;  that  tlie 
defendant,  with  such  knowledge,  continued  in  possession  of 


198  CASES  IN  THE  SUPREME  COURT        [Sept., 

Linsey  v,  Fei^g^usou,  Starbuck  and  RusbcIL 

the  lands,  and  still  remained  in  possession  of  the  same,  and 
after  such  knowledge,  removed  saw  logs,  dock  sticks,  and 
wood  from  the  lands.  That  with  sudi  knowledge,  on  the 
6tli  of  May,  1869,  and  after  the  plaintiff  had  obtained  the 
release  of  the  verdict,  and  the  conveyance  of  the  one^ighth 
from  Joseph  Ferguson,  the  defendant,  Russell,  obtained  from 
the  plaintiff  and  wife  another  warranty  deed  of  the  premi- 
ses, which  was  duly  acknowledgcif  and  delivered.  That  the 
defendants  never  rescinded  the  contracts,  nor  repudiated  the 
deeds,  or  either  of  them,  nor  the  delivery  or  acceptance  of 
them,  or  either  of  them ;  nor  surrendered  possession  of  the 
premises,  nor  offered  to  convey  the  same.  It  also  appeared, 
and  the  judge  found,  that  in  January,  1868,  Russell  and  Star- 
buck  both  paid  one-third  of  the  note,  and  each  one  took  a 
receipt  for  the  same  in  full  of  one-third  of  the  note.  The 
receipt  to  Starbuck  read  *Ho  apply  on  note,  &c.,  in  full  for 
Benjamin  C.  Starbuck's  third  of  said  note,"  and  was  under  seal. 
The  judge  also  found  in  favor  of  the  plaintiff  for  the  one- 
third  of  note  unpaid,  and  exceptions  were  taken  to  the  find- 
ings. A  motion  for  a  nonsuit  was  also  made  and  refused,  and 
objection  made  to  testimony  received,  and  exceptions  taken 
to  the  decisions.  A  judgment  was  entered  in  favor  of  the 
plaintiff,  and  the  defendants  appealed  to  the  General  Term. 

Wait  and  Reynolds^  and  Dams  and  Harris^  for  the 
appellants. 

HugheB  and  NorOirwp^  for  the  respondent. 

Present — ^Milleb,  P.  J.,  Pottkb  and  Pabkeb,  JJ. 

Miller,  P.  J.  The  note  upon  which  this  action  was 
brought,  was  deposited  as  an  escrow^  to  be  delivered  only  on 
the  performance  of  certain  conditions,  and  was  obtained  upon 
a  statement  made  by  the  plaintiff,  which  was  untrue,  that  he 
liad  procured  the  release,  and  acquired  the  title  to  one-eighth 
of  the  land  according  to  the  contract.     Under  ordinary  cir- 
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cumstances,  it  would  be  considered  that  there  was  no  valid 
delivery  of  the  note ;  and  that  it  was  not  collectable  until  the 
conditions  upon  which  the  delivery  of  the  note  depended  had 
been  performed.  The  general  principle  for  which  the 
defendant  contends,  that  the  note  is  not  yet  due,  and  that 
the  party  who  obtained  possession  of  it  fraudulently,  can 
make  no  use  of  it,  is  a  sound  one,  but  is  subject  to  certain 
qualifications  which  are  controlling,  where  a  party  claims  the 
benefit  of  a  contract,  to  carry  out  which  in  part  the  instru- 
ment was  executed.  He  cannot  claim  the  entire  benefit  of 
the  contract,  and  repudiate  the  obligation  to  pay  over, 
although  the  condition  has  not  been  fulfilled.  He  must 
either  afSrm  in  totOj  or  rescind  m  toto.  He  cannot  aflSrm  so 
much  as  is  in  his  favor,  and  repudiate  the  residue.  He  cannot 
retain  the  entire  possession  of  the  property,  reap  all  the 
advantages,  and  profits  to  be  derived  from  it,  and  refuse  to 
pay  the  consideration  money.  The  principle  governing  this 
class  of  cases  is  well  settled. 

In  Wheaton  v.  Barker  (14  Barb.,  594),  it  was  decided,  that 
a  party  who  would  disaffirm  a  fraudulent  contract  must  act 
promptly,  upon  discovering  the  fraud,  and  he  must  return, 
or  oflTer  to  return,  whatever  he  has  received  upon  it.  He 
must  rescind  the  contract  in  toto^  and  thus  place  the  party  in 
the  position  he  was  before  the  sale. 

In  Lewis  v.  McMiUen  (41  Barb.,  420),  it  was  decided,  that 
before  a  purchaser  can  set  up  as  a  defence  to  an  action  on  a 
note  given  as  collateral  security  for  an  installment  of  the  pur- 
chase-money, the  inability  of  the  vendor  to  give  a  good  title 
to  a  portion  of  the  premises,  Jie  must  surrender  the  possession 
of  the  premises.  In  this  case,  the  vendor  could  not  convey  a 
perfect  title  to  one-fifth  of  the  premises,  and  the  court  held, 
that  although  it  might  afford  a  reason  for  rescinding  the  con- 
tract by  the  purchaser,  yet  it  famished  no  ground  for  refus- 
ing all  payment  without  rescinding;  that  the  purchaser 
would  be  compelled  either  to  affirm  or  disaffirm,  and  rescind 
in  toto  ;  and  that  it  could  not  be  pretended,  that  the  purchaser 
had  rescinded  so  long  as  he  held  possession  under  the  con- 
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tract  It  was  further  held,  that  unless  there  was  fraud  in  the 
transaction  in  which  the  note  had  its  inception,  which  is  not 
the  fact  in  the  case  at  bar,  or  an  entire  faihire  of  considera- 
tion, which  is  not  claimed  here,  a  partial  want  or  failure 
of  consideration  could  not  be  alleged  in  bar ;  and  that  even  if 
the  contract  is  executory,  the  party  must  pay  his  note,  and 
take  his  remedy  upon  the  contract  to  recover  damages. 

The  principle  established  by  these  cases  covers  the  present 
case^  and  the  last  case  cited  expressly  decides  the  point  here 
involved.  I  think  it  is  controlling,  and  disposes  of  the 
question  now  raised.  The  defendant,  by  remaining  in  pos- 
session, and  exercising  acts  of  ownership  over  the  property, 
has  waived  the  performance  of  the  conditions  precedent,  and 
is  now  estopped  from  insisting,  that  they  should  be  enforced 
before  the  delivery  of  the  note.  {Sweetman  v.  Prince^  26  N, 
Y.,  224,  227,  230 ;  Tompkins  v.  Wyatt,  28  N.  Y.,  847 ;  see 
also  McMson  v.  Bovetj  1  Den.,  69 ;  Lamerson  v.  Marvin^  8 
Barb.,  9.)  It  follows,  that  there  was  no  error  in  refusing  the 
defendant's  motion  for  a  nonsuit. 

As  the  testimony,  as  to  the  release  of  the  verdict,  the  quit- 
claim deed  from  Ferguson,  and  wife,  to  the  plaintiff,  and  the 
warranty  deed  from  plaintiff,  and  wife,  to  the  defendants, 
could  have  no  bearing  upon  the  question  involved,  and  could 
not  effect  the  final  decision  of  the  case,  there  was  no  error 
in  its  introd^ction. 

The  receipt  introduced  in  evidence  was  not  a  technical 
release,  which  discharged  the  joint  debtors.  (See  5  Barb., 
455,  and  cases  cited.) 

There  was  no  error  upon  the  trial,  a|id  the  judgment  must 
be  affirmed  with  costs. 

•Tugdment  affirmed. 
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8    901 

James  Wade,  Appellant,  v.  Wiluah  A.  Wheeler,  and  L£LS2i 

others,  EespondentB.  ^^ 

(Gerbral  Tbbm,  Third  Department,  September,  1870.) 

The  derendants,  who  were  common  carriere,  were  also  accustomed  to 
receive  and  store,  in  their  warehoiue,  goods  received  by  them  for  trans- 
portation as  ordered  by  the  consignees,  and  they  so  received  the  plain- 
tiff's wheat ;  the  plaintiff  sold  the  wheat  and  gave  an  order  for  its  trans- 
portation by  the  defendants  to  his  vendee,  which  they  received  and 
accepted,  and  the  charge  for  storage,  according  to  their  custom  in  like 
cases,  ceased;  they  afterward  forwarded  goods  in  their  charge  in  the 
order  in  which  they  had  received  directionB  therefor,  as  ihst  as  the  means 
at  their  command  permitted.  On  the  day  after  receipt  of  the  plaintiff's 
order,  the  defendants*  warehouse  was  burned,  and  the  wheat  was 
destroyed,  and  the  plaintiff  sued  as  assignee  of  his  vendee  to  recover 
therefor. — Bdd^  that  the  defendants  assumed  Hie  relation  of  carriers  firom 
the  time  of  their  acceptance  of  the  phdntlff's  order  for  transportation, 
and  that  they  were  accordingly  liable  as  such  for  the  value  of  tiie  wheat. 

This  is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee.  The  &cts  and  questions  raised  upon  them 
appear  in  the  opinion  of  the  court. 

I^bote  dk  James^  for  the  appellant. 
Brown  <&  Hdshrouok,  for  the  respondent. 
Present — ^Miller,  P*  J.,  Potter  and  Parker,  JJ. 

By  the  Court — Parker,  J.  Two  principal  questions  are 
pi-esented  in  this  case : 

1st.  Were  the  defendants,  while  operating  the  railroad, 
common  carriers,  and  liable  as  such ;  and, 

2d.  If  they  were  so  liable,  did  they  hold  the  wheat  in  ques- 
tion at  the  time  when  it  was  burned,  as  common  carriers,  or 
only  as  warehousemen } 

The  first  question  we  have  examined  in  another  case 
against  these  defendants  already  decided  at  this  term  {liogers 
et  al.  V.  Whedeer  et  al.)^  arising  out  of  loss  of  wheat  by  the 
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same  fir^,  in  which  the  defendants  set  up,  by  answer,  the 
same  facts  on  which  they  rely  in  this  case  to  relieve  them 
from  the  relation  and  liability  of  common  carriers,  and  to 
which  answer  the  plaintiffs  demurred.  In  that  case  we  have 
come  to  the  conclosion  that  the  facts  alleged  were  not  suffi- 
cient to  constitute  a  defence,  but  that  defendants  were,  not* 
withstanding  such  facts,  common  carriers,  and  liable  as  such. 

The  decision  in  that  case  is  decisive  of  the  first  question 
above  stated  in  this. 

The  learned  referee  to  whom  this  case  was  referred,  and 
who  heard  and  decided  the  issues  therein,  held,  upon  the 
second  question,  that  the  wheat  destroyed,  for  which  the 
action  is  brought,  was  held  by  the  defendants  as  warehouse- 
men, and  not  as  common  carriers.  This  decision  relieved 
them  from  liability  in  this  case,  even  if  they  were  common 
carriers,  and  it  became  unnecessary  therefore  for  the  referee 
to  decide  the  question  whether  they  were  or  not. 

The  question  thus  decided  by  the  referee  in  favor  of  the 
defendants  is  the  one  which  now  presents  itself  for  our 
decision.  The  facts  on  which  the  question  depends  are  as 
follows :  The  defendants,  as  trustees  of  the  second  mortgage 
bondholders  of  the  Northern  Railroad  Company,  were 
engaged  in  the  business  both  of  operating  the  railroad  and  of 
storing  grain.  They  had  a  warehouse  at  Ogdensburgh  where 
they  stored  grain  to  await  the  orders  of  the  owners.  When 
an  order  for  the  shipment  of  grain  was  given,  if  accepted, 
defendants  entered  it  upon  their  books,  at  the  warehouse, 
and  forwarded  the  grain  upon  the  railroad  to  the  person  to 
whom  it  was  ordered  without  any  further  act  on  the  part  of 
the  consignor.  When  an  order  was  put  in  for  grain  to  be 
sent  forward,  the  charge  for  storage  ceased. 

On  the  8th  day  of  July,  1864,  a  cargo  of  5,000  bushels 
of  wheat  was  received  by  defendants  for  the  plaintiff,  at 
their  warehouse,  to  be  held  subject  to  his  order.  On  tlie 
26th  day  of  July,  1864,  plaintiff  sold  1,400  bushels  of 
the  grain  to  D.  C.  Brookins,  of  Potsdam.  On  the  27th 
of  July,   1864,  plaintiff  delivered  an   order  to  defendants 
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at  the  warehouse  to  forward  said  grain  to  D.  C.  Brookins,  at 
Potsdam,  and  defendants  accepted  said  order  and  entered  the 
same  on  their  books  at  said  warehouse.  After  such  order 
was  delivered)  and  before  the  loss  herein  after  mentioned,  no 
grain  was  shipped  or  sent  from  Ogdensburgh  on  said  railroad 
except  such  as  had  been  ordered  forward  previous  to  the  27tli, 
and  the  defendants  were  sending  forward  grain  as  fast  as  the 
means  at  their  command  would  permit.  On  the  afternoon 
of  the  28th  of  July,  1864,  said  warehouse,  with  all  its  con- 
tents, including  said  1,400  bushels  of  wheat,  was  des* 
Toyed  by  an  accidental  lire.  Previous  to  the  commence- 
ment of  this  action  the  said  Brookins  assigned  to  the  plaintiff 
his  right  of  action  for  said  loss. 

The  referee  held  that  the  sale  by  Wade  to  Brookins,  and 
the  delivery  and  acceptance  of  the  order  at  the  warehouse, 
passed  the  title  of  the  1,000  bushels  of  wheat  from  Wade 
to  Brookins;  and  that  Wade,  as  assignee  of  Brookins, 
became  possessed  of  all  the  legal  rights  held  by  Brookins, 
to  recover  the  value  of  the  1,400  bushels  of  wheat.  But  he 
also  held,  that  the  relation  of  consignee  and  carrier  never 
attached  as  between  Brookins  and  defendants  in  this  case  as 
to  said  wheat. 

That  at  the  time  of  said  sale  and  transfer  from  Wade  to 
Brookins,  said  wheat  was  in  the  possession  of  defendants  as 
warehousemen ;  that  said  sale  did  not,  of  itself,  change  that 
relation,  nor  did  the  direction  to  forward  said  wheat  by  rail- 
road, and  the  entry  of  such  direction  in  the  books  of  the 
warehouse,  Eo  instarUij  change  the  defendants  from  ware- 
house men  to  carriers,  with  the  liabilities  of  that  relation  in 
respect  to  said  wheat ;  that  such  change  under  the  circum- 
stances would  not  legally  take  place  until  the  defendants,  by 
some  act,  entered  upon  the  discharge  of  their  business  as  car- 
riers, in  respect  to  said  property,  the  same  as  if  the  wheat  had 
been  in  the  warehouse  of  a  third  party. 

That  at  the  time  of  this  loss,  the  defendants  were  still 
warehousemen  as  to  this  wheat,  and  in  the  absence  of  all 
claim  or  proof  of  negligence,  were  not  liable  for  its  loss. 
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The  defendants  received  the  wheat  as  warehouse  men.  and 
cx>ntinued  to  hold  it,  as  such,  until  they  assumed  the  new 
relation  of  carriers.  The  question  is,  when  did  such  new 
relation  begin }  The  answer  must  be,  I  think,  at  the  time 
when  they  accepted  the  order  to  transport  the  wheat  to  Pots- 
dam. From  that  time  they  ceased  to  charge  for  storage,  and 
held  it  on  storage  no  longer.  Their  holding  it  at  the  ware- 
house now,  was  not  for  the  benefit  of  the  owner,  but  for 
their  own  convenience,  and  as  accessory  to  its  transportation. 
The  circumstance,  that  defendants  had  not,  as  both  parties 
knew  and  understood,  cars  ready  for  its  immediate  shipment, 
and  that  it  was  to  take  its  time,  after  other  grain,  which  had 
been  ordered  forward  before  it,  does  not  at  all  change  the 
result ;  for  still  it  was  held  merely  for  carriage,  to  be  for- 
warded without  further  orders,  at  the  earliest  practicable 
moment.  In  Coyl  v.  Western  HaUroad  Corporatum  (47 
Barb.,  152, 153,  and  164),  the  court  say :  "  There  can  be  no 
doubt  that  the  barrels  were  placed  by  the  defendant's  employes 
in  the  freight  house,  for  the  oonyenience  of  the  company, 
with  a  view,  and  for  the  purpose  of  facilitating  their  trans- 
portation to  the  place  of  destination,  for  which  thfey  were 
designed,  and  to  which  they  were  directed.  These  were  not 
placed  there  to  remain  for  any  period  of  time,  but  to  be  for- 
warded at  the  earliest  practicable  period.  Under  such  cir- 
cumstances it  is  manifest,  that  the  defendant  received  the 
property  for  the  purpose  of  transportation,  and  not  as  a  ware- 
Iioiiseman,  and  that  the  company  is  liable,  as  a  common 
carrier."  So  in  Blossom  v.  Oriffin  (3  Kern.,  669,  572),  the 
court  say:  "The  defendants  were  both  carriers  and  ware- 
housemen. In  such  a  case  it  is  well  settled,  that  if  the 
deposit  of  the  goods  in  the  warehouse  is  a  mere  accessory  to 
the  carriage,  in  other  words,  if  they  are  deposited  for  the 
purpose  of  being  carried  without  further  orders,  the  respon- 
sibility of  the  carrier  begins  from  the  time  they  are  received." 
In  the  case  at  bar,  it  is  true,  the  grain  was  not  deposited  in 
the  warehouse,  for  the  purpose  of  being  carried  without 
further  orders,  but  it  was  already  there  when  the  defendants 
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undertook  to  carry  it  to  Potsdam  without  further  orders. 
And  where  goods  are  delivered  to  a  carrier  to  be  kept  in  his 
warehouse  until  farther  orders,  the  liability  of  the  carrier 
will  not  attach  nntil  the  goods  are  ordered  to  be  carried,  but 
when  this  order  is  given,  the  responsibility  of  the  carrier 
attaches  at  once.    (2  Bedfield  on  Eailways,  section  247.) 

The  defendants,  on  accepting  the  order  to  carry  the  wheat 
to  Potsdam,  assumed  the  same  relation  as  though  they  then 
received  it  for  that  purpose ;  manifestly,  it  can  make  no  dif- 
ference, that  the  defendants  already  had  possession  when 
they  undertook  to  transport  the  wheat.  Did  they  from  the 
acceptance  of  the  order,  hold  it  only  for  the  purpose  of  trans- 
porting it  without  further  direction?  This  is  the  test,  as 
shown  by  all  the  authorities ;  and  see  1  Smith's  Leading 
Cases,  393,  and  cases  cited.  Under  this  test,  I  see  no  reason 
to  doubt  that  the  defendants  were,  at  the  time  of  the  loss, 
holding  the  wheat  as  common  carriers,  and  no  longer  as 
warehousemen,  and  were,  therefore,  liable. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Kew  trial  granted. 


RuFUS  W,  PoTTEB,  Appellant,  v.  Fbsdebiok  H.  Bissell, 

Respondent. 

(Gknxbal  Term,  Thibd  Depabtmeztf,  Beptembbr,  1870.) 

Upon  trial  of  an  action  before  a  Justice  of  the  peace,  to  recover  a  balance 
claimed,  the  plaintiff  swore  that  the  defendant,  at  the  time  of  making  a 
payment  had  said  and  admitted,  that  there  was  a  balance  due;  the 
defendant  testified  to  the  conyersation  at  the  time  mentioned,  and  his 
yersion  of  it  contradicted  the  plaintiff  as  to  the  alleged  admission;  ha 
was  then  asked  by  his  comisel  if  at  the  time  he  made  the  payment  he  had 
admitted  Uiat  there  was  a  balance  due,  and  the  question,  being  objected  to 
as  leading,  was  excluded. — HM,  that  the  defendant,  was  entitled  to  the 
benefit  of  his  positive  and  unequivocal  denial  of  the  admission,  and  that 
the  exclusion  of  the  question,  under  the  objoction  made,  was  error. 
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The  action  was  oommenced  before  a  justice  of  the  peace  of 
the  county  of  Otsego,  to  recover  the  balance  of  twelve  dollars, 
pui'chase-money  and  interest  on  an  alleged  sale  of  hops,  made 
by  the  son  of  plaintiff  to  the  defendant,  and  assigned  to  the 
plaintiff.  The  defendant  had  paid  the  plaintiff's  assignor, 
sixty  dollars  on  account  of  the  purchase-money.  The  justice 
rendered  a  judgment  in  favor  of  the  plaintiff  for  twelve  dollars 
and  fifty  cents  damages  and  five  dollars  costs.  The  defend- 
ant appealed  to  the  Otsego  County  Court,  which  reversed  the 
judgment,  and  the  plaintiff  thereupon  appealed  to  this  court. 

K  Country-man^  for  the  appellant. 

S.  Ilolden^  for  the  respondent. 

Present — ^Mellkr,  P.  J.,  Potter  and  Paskbr,  J  J. 

By  the  Court — ^Milleb,  P.  J.  The  judgment  rendered  by 
the  justice  was  reversed  by  the  County  Court  upon  the 
ground  that  there  was  error  in  the  rejection  of  evidence.  The 
action  was  for  a  balance  of  twelve  dollars  claimed  to  be  due 
upon  the  sale  of  hops,  and  upon  the  trial  the  plaintiff's 
assignor,  by  whom  the  sale  was  made  to  the  defendant,  testi- 
fied that  he  and  the  defendant  looked  over  the  account  at  the 
time  the  defendant  paid  the  sixty  dollars,  and  at  that  time  the 
defendant  said  there  was  twelve  dollars  still  due.  He  subse- 
quently testified  as  follows:  "At  the  time  I  received  the 
sixty  dollars,  defendant  admitted  there  was  twelve  dollars 
still  due."  The  defendant  being  called  as  a  witness  on  his 
own  behalf,  gave  a  different  version  of  the  transaction  and 
conversation  had  between  him  and  the  plaintiff's  witness, 
wliich  contradicted  the  latter  in  every  material  point.  He 
testified,  among  other  things,  as  follows :  "  It  strikes  me,  at 
our  figuring,  when  I  paid  the  sixty  dollars  I  told  him  if  the 
hops  went  in  on  the  contract  there  would  be  some  twelve 
dollars  his  due;"  thus  qualifying  any  admission  he  had 
made,  and  contradicting  indirectly,  if  not  directly,  the  evi- 
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denoe  of  the  witness  that  the  defendant  had  unqnalifiedly 
Hnd  absolntelj  admitted  that  there  was  twelve  dollars  dae. 
The  defendant's  counsel  then  asked  the  following  ques- 
tion: "Did  you,  at  the  time  you  paid  the  sixty  dollars, 
admit  there  was  twelve  dollars  yet  due  ? "  This  was  objected 
to  as  leading,  and  the  objection  sustained.  I  think  the 
defendant  had  a  right  to  call  for  a  response  to  this 
question  directly.  The  admission  had  been  positively  sworn 
to,  and,  although  the  defendant  had  testified  to  a  fact  which 
was  entirely -inconsistent  with  it  and  contradicted  it,  he 
had  a  right  to  a  flat  and  an  unequivocal  denial  of  the  admis- 
sion testified  to.    It  is  said  the  answer  involved  a  mere  con- 

• 

elusion,  following  from  the  testimony  given,  and  could  not 
have  strengthened  it.  It  was  not  objected  to  upon  any  such 
ground ;  and  even  if  it  had  been,  I  think  it  was  admissible. 
It  tended  to  strengthen  the  defendant's  testimony,  by  flatly 
denying  he  had  made  any  such  admission ;  and  it  was  no  more 
of  a  conclusion  than  the  testimony  sworn  to  by  the  plaintiff's 
witness,  to  contradict  which  it  was  offered.  Had  the  defend- 
ant failed  to  contradict  plainly  the  admission  testified  to,  it 
might  well  have  been  urged  that  he  could  not  do  so,  and  the 
omission  might  have  had  an  unfavorable  effect  upon  the 
defendant's  evidence. 

The  defendant  clearly  was  entitled  to  meet  the  evidence 
given  by  positive  testimony,  equally  strong  and  emphatic, 
and  his  testimony  upon  the  cross-examination  that  he  did  not 
promise  and  agree  to  pay  twelve  dollars  more  to  Potter  when 
he  paid  the  sixty  dollars,  does  not  obviate  the  difficulty.  It 
tended  to  strengthen  the  evidence  given,  but  it  did  not  meet 
it  in  direct  terms,  as  was  manifestly  proper  he  should  have 
been  allowed  to  do.  It  was  not  identical  or  equivalent  to  the 
testimony  offered  and  excluded.  The  evidence  of  the  plaintiff's 
witness  was  that  the  defendant  admitted  a  certain  sum  due, 
and  the  proof  last  mentioned  was  that  he  did  not  promise  or 
agree  to  pay  the  amount.  We  are  unable  to  determine 
whether  the  justice  considered  the  last  proof  as  equivalent  to 
that  offered,  and  as  it  is  not  entirely  apparent  that  the  failure 
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to  prove  an  absolute  denial  of  the  alleged  admission  might  not 
have  affected  the  decision,  or  that  the  proof  might  not  have 
changed  the  result,  we  cannot  say  that  its  exclusion  worked 
no  injury  to  the  defendant  As  the  question  involved  a  con- 
tradiction of  the  witness  on  a  material  point,  I  think  it  was 
not  leading,  and,  therefore,  not  properly  excluded  for  that 
reason.  Although  in  reviewing  proceedings  before  justices  of 
the  peace,  it  is  eminently  proper  to  put  a  fair  and  reasonable 
^construction  upon  them,  we  cannot  overlook  a  violation  tff 
legal  rules  in  the  rejection  of  testimony.  I  think  the  County 
Court  were  right  in  reversing  the  judgment  of  the  justice ; 
ind  the  judgment  of  the  County  Court  must  be  affirmed,  with 

wOSlS. 

Judgment  affirmed. 


Adov  Smtth,  Appellant,  i;.  John  F.  Clabk,  Respondent 
(General  Tbbm  TmsD  Depabtment,  September,  1870.) 

The  defendant  drove  his  horse  upon  the  towing-path  of  a  canal  where  it 
was  frightened  at  a  boat  rising  in  a  canal  lock,  and  ran  away,  coming  in 
contact  with  the  plaintiff's  team  upon  the  highway  and  causing  them  to 
run  away  and  ii^ure  themselves.  In  an  action  to  recover  damages  for  the 
injuries  there  was  evidence  to  show  that  the  defendant's  horse  was  newlj 
owned  by  him  and  young,  and  that  he  was  driven  near  to  the  lock  in 
which  the  boat  was  rising,  with  fuU  knowledge  by  the  defendant  of  the 
danger. — Hdd,  that  the  court  erred  in  refusing  the  plaintiff's  request  to 
charge  the  jury  as  follows,  viz. :  ^  that  although  the  defendant  was  right- 
fully upon  the  towing-path  of  the  canal,  so  &r  as  incurring  a  penalty 
to  the  State  was  concerned,  yet  he  assumed  the  risk  in  driving  there, 
and  the  question,  whether  or  not  it  was  n^ligence  in  driving  there,  ^ 

is  a  question  for  the  Jury  upon  the  proof 

This  cause  was  tried  at  the  Oneida  County  Circuit,  held  at 
tJtica  in  February,  1869. 

The  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff's  horses,  under  the  following  ciremu 
stances,  as  they  appeared  in  evidence. 
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The  plaintiff's  team,  while  driven  by  his  servant  along  the 
highway  from  Clinton  to  Hamilton,  toward  a  bridge  some 
ten  or  twelve  rods  distant,  crossing  the  Chenango  canal,  over 
which  the  highway  ran,  were  frightened  by  the  defendant's 
horse  which  was  running  away  in  an  opposite  direction, 
became  unmanageable,  and  ran  away,  and  were  seriously 
injured. 

The  defendant  had  driven  his  horse  from  the  highway  upon 
the  towing-path  of  the  Chenango  canal  for  the  purpose  of 
collecting  a  debt  from  a  lock  tender  of  the  canal,  and  while 
.here  upon  a  narrow  part  of  the  towing-path,  an  embank- 
ment some  eighteen  or  twenty  feet  in  width,  and  driving  in 
close  proximity  to  a  lock  in  which  there  was  a  boat  then 
rising  upon  the  water,  his  horse  was  frightened  by  the  appear- 
ance of  the  boat  above  the  sides  of  the  lock,  turned  and 
jumped  down  the  embankment,  overturned  the  skeleton 
wagon  to  which  he  was  attached  and  ran  away,  going  back 
upon  the  highway,  and  coming  into  collision  with  the  plain- 
tiff's team  which  was  drawn  up,  upon  the  approach  of  the  run- 
ning horse,  to  the  side  of  the  road,  caused  them  to  break  the 
pole  of  their  wagon,  and  run  away.  The  jury  rendered  a 
verdict  in  favor  of  the  defendant. 

The  principal  questions  raised,  arise  upon  the  charge  of  the 
judge  to  the  jury,  to  which  exceptions  were  taken,  and  which 
so  &r  as  material  are  stated  in  the  opinion. 

The  plaintiff  moved  for  a  new  trial  upon  the  minutes, 
which  was  denied,  and  the  plaintiff  appealed  from  the  order. 
The  plaintiff  also  made  and  served  a  bill  of  exceptions  which 
was  ordered  to  be  heard  in  the  first  instance  at  the  Genei  u\ 
Term. 

Charles  Mason,  for  the  plaintiff. 

J.  Thofnas  Sjpriggs,  for  the  defendant. 

Present — ^Miller,  P.  J.,  Potter  and  Pabkeb,  JJ. 

Laksikg — ^VoL.  m  27 
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By  the  Court — ^Milleb,  P.  J.  It  ia  clear  to  my  mind  that 
the  jadge  erred  npon  the  trial  in  refusing  to  charge  the  jury 
as  requested  in  the  third  proposition  submitted  by  the  plain- 
tiff's counsel  which  was  as  follows:  ^^That  although  the 
defendant  was  rightfully  upon  the  towing-path  of  the  canal, 
60  far  as  incurring  a  penalty  to  the  State  was  concerned}  yet 
he  assumed  the  risk  in  driving  there,  and  the  question 
whether  or  not  it  was  negligence  in  driving  there,  is  a  ques- 
tion  for  the  jury  upon  the  proof." 

The  defendant  was  driving  upon  the  towing-path  unlaw- 
fully and  in  violation  of  the  provisions  of  a  statute,  which 
made  him  liable  for  a  penalty  for  the  act  (1  R.  S.,  5  ed., 
683,  §  820.)  It  was  a  construction  not  intended  for  ordinary 
traveling,  outside  of  the  public  highways,  which  are  made 
and  appropriated  for  that  purpose,  but  designed  solely  and 
used  only  for  the  business  connected  with  tlie  canal.  It  wa.s 
also  a  place  where  horses  would  be  exposed  to  unusual  risks 
and  dangers,  and  to  accidents  more  than  while  engaged  in 
traveling  the  public  highways.  They  would  be  liable  in  all 
human  probability,  to  be  thrown  in,  or  in  case  of  fright  to  run 
into  the  canal ;  to  be  alarmed  by  the  movements  of  lai^ 
objects  like  canal  boats,  which  they  were  not  accustomed  to 
encounter,  and  which  would  be  likely  to  fright-en  them  and 
I)lace  them  beyond  the  control  of  their  drivers.  It  would 
be  an  unusual  place,  a  strange  locality  for  these  animals  to 
travel.  The  feet  that  the  defendant's  horse  took  fright  while 
the  boat  was  rising  in  th«  lock,  is  very  strong  evidence,  at 
least  of  the  impropriety  of  driving  him  to  a  spot  where  he 
Avould  be  likely  to  encounter  such  incidents  and  objects  of 
such  an  extraordinary  character. 

Independent  of  these  general  considerations  there  was 
proof  on  the  trial  showing  that  the  horse  was  young  and  had 
not  been  owned  for  a  great  length  of  time  by  the  defendant, 
and  that  he  was  driven  along  near  the  balance  besm  of  the 
lock,  while  the  boat  was  rising  in  the  lock,  with  full  knowl- 
edge of  the  danger  of  the  locality.  Whether  the  defendant 
swas  reckless  in  thus  driving  the  horse  at  the  place  and  under 
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the  circumstancee  was  an  important  questioii  for  the  jury. 
The  facts  presented  certainly  tend  to  establish  negligence  on 
the  part  of  the  defendant,  and  I  think  that  the  plaintiff  had 
a  right  to  have  the  question  of  negligence  upon  the  proof 
submitted  to  the  jury  directly  in  the  form  of  the  request 
made. 

Even  if  it  be  conceded  that  the  defendant  might  rightfully 
and  lawfully  enter  upon  the  tow-path,  for  the  purpose  of 
demanding  and  collecting  the  debt  which  was  due  him,  which 
may  perhaps  be  questionable,  and  which  it  is  unnecessary  to 
decide  if  the  charge  was  erroneous,  yet  it  by  no  means  follows 
that  he  was  authorized  to  go  there  with  a  spirited  horse,  which 
might  and  would  be  likely  to  be  frightened,  and  actually 
was  frightened  by  the  dangers  incident  to  the  locality.  I 
think  he  assumed  the  risk  in  driving  there ;  was  liable  if 
guilty  of  n^ligence  in  this  respect,  and  that  this  was  entirely 
a  question  for  the  jury  to  determine. 

I  have  examined  to  ascertain  whether  the  charge  of  the 
judge,  as  made,  covered  the  proposal  to  charge,  which  was 
reused,  and  I  do  not  think  that  it  is  sufficient  in  this  respect 
It  is  true  the  judge  said  in  the  conmiencement  of  his  charge 
that  it  was  a  question  for  the  jury  to  determine  whether  there 
was  a  regligence  on  the  part  of  the  defendant  which  pro- 
duced the  injury,  but  he  proceeded  to  state  afterwards  th«t  if 
the  defendant  was  there  for  the  purpose  of  seeking  his  debtor 
and  demanding  money  that  was  due  at  the  time,  he  was  there 
for  a  l^itimate  purpose,  and  if  for  that  purpose,  he  was  there 
without  fault,  and  he  had  a  right  lawfully  to  be  there,  and 
he  was  not  chai^eable  with  the  consequences  unless  there  was 
negligence  in  the  management  of  his  team.  It  is  manifest,  I 
think,  that  this  language  does  not  cover  the  proposition  that, 
if  rightfully  there,  he  assumed  the  risk,  and  it  was  for  the 
jury  to  determine  whether  it  was  negligence  in  driving  there. 
The  judge  also  stated  in  a  subsequent  portion  of  the  charge, 
that  if  the  jury  found  that  the  defendant  was  there  impro- 
perly, that  the  horse  escaped  by  reason  of  it,  and  the 
running  away  of  the  horse  produced    the  injury  to  the 
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plaintiff's  team,  and  the  qnestiou  of  negligence  on  the 
part  of  the  defendant  was  established,  their  verdict  would 
follow,  unless  they  found  the  other  fact,  that  there  was  neg- 
ligence on  the  part  of  the  plaintiff  contributing  to  the  injury. 
This  part  of  the  charge  was  made  upon  the  assumption  that 
the  defendant  was  not  rightfully  there  for  the  purpose  of 
demanding  his  debt,  and  does  not  in  any  way  touch  the  case 
stated  in  the  proposition  to  charge,  which  assumed  he  was 
rightfully  there,  so  far  as  the  penalty  was  concerned,  yet,  that 
under  all  the  circumstances  existing  and  surrounding  the 
transaction,  he  might  be  guilty  of  negligence  in  driving  the 
horse  in  an  unfrequented,  unusual  and  dangerous  route,  away 
from  the  accustomed  traveled  roads  and  highways,  and 
where  he  would  necessarily  be  liable  to  encounter  obstacles 
and  objects  which  might  produce  apprehension  and  fright, 
and  be  the  cause,  as  in  this  case,  of  serious  and  extended 
injuries  to  others. 

Whether  such  an  act  was  negligent  was  not  a  question  of 
law,  but  one  of  fact,  peculiarly  fitted  for  the  consideration  of 
a  jury.  The  question  of  negligence  depended  upon  the  facts 
proven,  which  tended  to  establish  recklessness  on  the  part  of 
the  defendant  in  the  act  done,  and  upon  the  judgment  and 
discretion,  which  should  be  exercised  in  view  of  the  difficulties 
to  be  encountered,  and  the  plaintiff  was  entitled  to  the  judg- 
ment of  the  jury  upon  it. 

As  the  charge  of  the  judge  was  erroneous,  and  a  new 
trial  must  be  granted  on  that  account,  it  is  not  essential  to 
examine  the  other  questions  raised  on  the  argument 

Order  appealed  from  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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Daniel  T.  Bead  and  others,  Eespondents,  v.  The  Pbesi- 
DENT,  Managers  and  Company  of  the  Delawabs  and 
Hudson  Canal  Company,  Appellants. 

(GsNEBAL  Term,  Third  Dbfarthent,  September,  1870.) 

The  defendants  sold  ooal  to  the  plamtifis,  and  agreed  to  deliyer  it  in 
October,  upon  boats  provided  by  the  latter.  The  plaintiffs  furnished 
boats  as  agreed,  and  demanded  the  coal,  which  the  defendants  failed  to 
deliver  until  late  in  November.  In  an  action  to  recover  damages  for 
detention  of  the  plaintiffs'  boats,— J5e£ef,  that  the  defendants  were  liable, 
and  in  view  of  their  contract,  could  not  excuse  the  detention  by  showing 
an  usage  or  custom,  or  that  the  delay  was  caused  by  fiiilure  in  their 
supply  of  coal,  or  by  breaks  in  the  canal,  or  by  other  excuses  which 
might  avail  where  the  contract  for  delivery  was  not  explicit  in  terms. 

Appeal  from  judgment  entered  on  referee's  report. 

The  action  was  brought  to  recover  damages  sustained  by 
the  detention  of  certain  canal  boats,  for  the  failure  to  deliver 
coal,  sold  according  to  contract,  and  for  a  balance  of  $150  due 
for  money  advanced. 

The  cause  was  tried  before  a  referee.  It  appeared 
upon  the  trial,  that  on  the  12th  day  of  October,  1868,  the 
defendants  entered  into  a  contract  with  the  plaintiffs, 
by  which  upon  a  credit  of  ten  days  they  sold  and  agreed 
to  deliver  at  Eondout,  N.  Y.,  to  the  plaintiffs  in  the  month 
of  October,  500  tons  of  stove  coal,  at  seven  dollars  per  ton, 
and  100  tons  of  chestnut  coal,  at  six  dollars  per  ton,  on  board 
of  canal  boats  to  be  furnished  by  the  plaintiffs.  The  defend- 
ants delivered  about  ninety-four  tons  of  chestnut  coal  October 
17, 1868,  and  the  plaintiffi  accepted  and  paid  for  the  same.  The 
referee  found  that  the  plaintiffs  furnished  the  necessary  canal 
boats  during  the  month  of  October,  and  demanded  the  coal  of 
the  defendants ;  that  the  defendants  failed  to  deliver  the  balance 
of  the  coal  during  the  month  of  October,  1868,  but  afterward 
delivered  the  same  in  the  month  of  November,  excepting  a  bal- 
ance of  about  thirty-nine  tons.  That  the  canal  boats  furnished 
were  kept  and  detained,  through  the  fault  of  the  defendants, 
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in  waiting  for  the  delivery  of  the  coal  as  stated  in  the  report. 
And  that  the  plaintiffs  incurred  an  expense,  by  reason  of  the 
detention,  to  the  amount  of  $564,  for  the  use  of  the  boats. 
The  referee  also  reported  that  the  plainti£5i  sustained  dam- 
ages to  the  amonnt  of  $38.29  by  reason  of  the  fidlure  to 
deliver  about  thirty-nine  tons  of  coal,  and  that  they  had  over- 
paid the  defendants  upon  a  draft  $150.  He  found  in  favor 
of  the  plaintiffs  $656.21.  Exceptions  were  duly  taken  to  the 
findings  of  the  referee,  and  also  to  the  rejection  of  evidence 
on  the  trial.  Judgment  was  entered  upon  the  referee^s 
report,  and  the  defendants  appealed  to  this  court 

Oweuy  Noah  and  Oray  for  the  appellants 

2>.  S.  Morrell  for  the  respondents. 

Present — ^Millbk,  P.  J.,  Pottee  and  Pabkhr,  JJ. 

By  the  Court — ^Milleb,  P.  J.  The  finding  of  the  referee 
that  the  boats  furnished  by  the  plaintiffs  for  the  transporta- 
tion of  the  coal,  were  kept  and  detained  by  the  defendants, 
through  their  fault,  to  which  exception  was  taken,  I  think  is 
sustained  by  the  testimony.  By  the  contract  the  defendants 
agreed  to  deliver  the  coal  to  the  plaintiffs  in  the  month  of 
October,  1868,  upon  boats  to  be  furnished  by  the  plaintiffs. 
The  plaintiffs  furnished  the  necessary  boats  during  themontli 
of  October,  in  accordance  with  the  contract,  but  the  defend- 
ants failed  to  deliver  the  coal,  and  kept  the  boats  waiting 
until  the  latter  part  of  the  month  of  November.  It  was  not 
therefore  the  fault  of  the  plaintiffs  that  the  coal  was  not 
delivered  according  to  contract,  and  that  the  boats  were 
detained.  And  as  the  coal  was  not  delivered  as  agreed  upon, 
it  necessarily  follows  that  it  was  the  fault  of  the  defendants. 
They  failed  to  comply  with  the  terms  of  the  contract,  while 
the  plaintifls  were  ready  to  fulfill,  and  therefore  the  defend- 
ants were  in  fault.  The  defendants  seek  to  excuse  tlie  deten- 
tion by  the  usage  and  custom  which  obtains  in  such  eases,  and 
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insist  that  the  time  from  which  the  detention  is  to  be  reckoned 
commenced  when  the  boats  were  at  their  loading  places  in 
their  order,  and  not  when  they  arrived  at  the  port.  {BrereUm 
V.  Chapmafiy  7  Bing.,  559 ;  Sill  v,  Anderson^  10  Mees.  &  W., 
498.)  I  think  this  cannot  be  done  where  there  is  a  specific 
agreement  to  deliver  the  coal  within  a  specified  time,  and  the 
plaintiffs  were  ready  to  perform  at  the  time  named.  Ko 
usage  or  custom  can  be  set  up  to  control  the  rules  of  law,  or 
to  contradict  the  agreement  of  parties.  The  agreement  mu8t 
control,  and,  where  an  express  contract  is  made,  the  partioii 
must  be  held  to  its  terms  strictly,  and  no  excuse  is  generally 
available  for  delay,  even  if  it  be  without  the  fault  of  the 
party  which  is  not  stipulated  in  the  contract.  {Gross  v.  Beard y 
26  N.  T.,  85 ;  WadswortA  v.  Alcott^  2  Seld.,  72.)  Where  a 
contract  prescribes  the  time  of  delivery,  no  temporary 
obstruction  or  even  the  absolute  impossibility  of  complying 
with  the  engagement  will  be  a  defence  for  a  failure  to  per- 
form. (Angel  on  Carriers^  §  294.)  Conceding  the  correctness 
of  the  rule  in  ordinary  cases  that  the  boats  were  bound  to 
await  their  turn  in  reaching  the  loading  places,  and  that  this 
is  an  excuse  for  a  detention,  and  will  usually  bar  a  recovery 
for  damages  during  the  time  they  are  so  waiting ;  and  taking 
also  into  consideration  that  the  testimony  showed  a  lack  of 
coal  on  liand,  and  that  there  were  breaks  in  the  canal  and 
other  difficulties  in  the  way  of  delivering  the  coal  at  the  time 
named  in  the  contract,  yet  I  do  not  understand  that  these 
excuses  are  sufficient  where  there  is  a  specific  time  agreed 
upon  for  the  delivery.  In  such  cases  the  party  must  live  up 
to  his  contract  at  all  hazards  and  cannot  avail  himself  of 
excuses  which  might  properly  and  lawfully  be  invoked  where 
the  agreement  was  not  explicit  and  fixed  in  its  terms. 

I  think  that  the  finding  of  the  referee  that  in  the  month 
of  October  the  plaintiffs  demanded  the  coal  of  the  defend- 
ants, and  that  the  defendants  refused  to  deliver  it  was  war- 
ranted by  the  testimony.  The  complaint  alleges  a  demand, 
and  the  answer  does  not  deny  the  allegation.  One  of  the 
plaintiffs  testifies  that  he  demanded  of  the  defendants  the 
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whole  of  the  coal  which  was  not  previously  delivered  on  the 
29th  or  30th  of  October,  of  a  person  in  the  office,  and  he  did 
not  deliver  it,  but  promised  to  do  so.  This  evidence  of 
itself  was  sufficient  I  think,  to  authorize  the  conclusion  of  the 
referee,  that  a  demand  was  made  independent  of  any  admis- 
sion which  may  have  been  made  by  the  pleadings. 

The  question  put  to  one  of  the  plaintffs'  witnesses  as  to  his 
understanding  that  all  the  boats  were  to  take  their  turn  in 
loading  in  the  order  in  which  thej  entered,  was  properly 
excluded  by  the  referee.  It  is  enough  to  say,  that  it  called 
for  the  witness'  opinion  or  knowledge  as  to  a  matter  which 
had  nothing  to  do  with  the  contract  between  the  parties. 

There  was  no  error  upon  the  trial,  and  the  judgment  must 
1>e  affirmed  with  costs. 

Judgment  affirmed. 


LizziB   Fernan,  Respondent,  v.  Robebt   B.    Doubleday, 
Executor,  etc.,  of  Aion  Doubleday,  deceased.  Appellant. 

(General  Teric,  TmRD  Dbparthent,  Sbftbmbbr,  1870.) 

It  is  qnestionable  whether  an  extension  of  the  tiftie  of  payment  of  a  note, 
without  consent  of  the  indorser,  which  is  founded  upon  an  nnAil- 
filled  promise,  of  the  maker,  to  pay  an  usurious  premium  therefor,  can  be 
made  available  to  the  indorser  as  a  defence  in  an  action  against  him  on 
the  note. 

Where  the  indorser  proved,  as  a  defence  to  an  action  against  him  on  a  note, 
that  the  payee  had  extended  the  time  for  payment  without  his  consent, 
and  that  the  consideration  for  the  extension  was  an  unf\ilfilled  promise 
made  by  the  maker  to  pay  an  usurious  premium  ther^or. — HM^  that  the 
plaintiff  (the  holder  of  the  note)  might  avail  herself,  in  defence,  of  the 
fact  that  the  extension  was  based  upon  no  valid  consideration. 

The  plaintiff  was  the  holder  of  a  note,  made  by  one  Den- 
ton to  Ammi  Doubleday,  and  indorsed  by  the  latter  to 
Patrick  Fem&n,  and  made  this  claim  upon  the  indorsement 
against  Ammi  Doableday's  executor.     The  defendant  claimed 
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a  discharge  of  the  indoraer  by  means  of  an  extension  given 
bj  Patrick  Feman  to  the  maker  of  the  note. 

The  matter  was  referred  pnrsoant  to  the  statute,  by  the 
surrogate  of  Broome  county.  All  the  &cts  wei*e  admitted  on 
the  trial  before  the  referee,  except  the  facts  as  to  the  exten- 
sion, including  the  consideration  for  the  extension,  which 
were  proved  by  the  executor.  The  referee  found  the  facts  as 
claimed  by  the  executor,  viz. : 

That  on  the  4:th  day  of  May,  1867,  Denton  paid  Patrick 
Feman,  the  then  owner  of  said  note,  the  sum  of  $105  as  inter- 
est, and  the  same  was  indorsed  as  follows : 

^^  Bec'd  Kay  4th,  1867,  on  the  within  note,  one  hundred 
and  five  dollars,  being  the  interest  to  the  first  instant,  and 
hereby  extend  the  payment  of  principal  to  Nov.  1, 1867. 

"PATMOK  FERN  AN." 

That  at  the  time  of  the  payment  and  indorsement,  it  was 
agreed  between  Denton  and  Patrick  Feman  that  Denton 
would,  at  some  future  time*,  pay  Feman  fifty  dollars  extra, 
over  and  above  the  amount  due  on  the  note,  for  extending  the 
time  of  its  payment,  and  tliat  Feman  agreed  to  extend  the 
time  accordingly,  and  indorsed  the  note  with  a  memorandum 
as  above. 

That  Denton  has  never  paid  the  said  fifty  dollars,  nor  any 
other  sum  for  such  extension. 

That  the  consideration  for  the  agreement  to  extend  the 
time  of  the  payment  indorsed  on  note  was  usurious  and  cor- 
rupt ;  and  as  conclusions  of  law  decided 

1st.  That  the  written  extension  indorsed  on  the  note,  as  it 
expressed  no  consideration,  was  a  void  agreement,  and  not 
binding  in  law. 

2d.  That  the  defendant  having  himself  proved  the  con- 
sideration for  such  extension  to  have  been  usurious  and 
void,  the  plaintiff  might  avail  herself  thereof,  and  that  there 
was  no  valid  agreement  to  extend  the  time  of  payment  so  as 
to  discharge  the  indorser. 

8d.  That  the  plaintiff  was  entitled  to  judgment  for  the 
amount  of  the  note  and  interest,  being  $1,222.63. 
Lansing — Vol,  IIL      28 
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A  motion  was  made  to  set  aside  the  report  at  Special  Term 
and  denied.  Judgment  was  entered  in  favor  of  the  plaintiff, 
and  the  defendant  appealed  to  the  General  Term  of  this  oonrt. 

Howland  and  Cla/rke^  for  the  appellant. 

D.  8.  JiuAard,  for  the  respondent  and  plaintiff. 

Present — ^Millbb,  P,  J.,  Pottkb  and  Pabksb,  JJ. 

By  the  Court — Mtllkb,  P.  J.  It  is  insisted  that  the 
referee  erred  in  holding  that  the  defendant  having  himself 
proved  the  consideration  for  the  extension  to  be  usurious  and 
void,  the  plaintiff  may  avail  himself  thereof,  and  that  there 
was  no  valid  agreement  to  extend  the  time  of  payment  so  as 
to  discharge  the  indorser.  In  order  to  establish  a  defence  of 
the  character  interposed  in  this  case  an  agreement  must  be 
proved  which  is  valid  and  binding  upon  the  parties.  In  this 
case  the  consideration  was  a  usurious  one,  which  was  not  paid 
by  the  indorser  and  therefore  it  is  exceedingly  questionable 
whether  under  any  circumstances,  it  being  unexecuted  in 
part,  it  could  be  made  available  by  the  defendant. 

In  Za  Fwrgey.  Hbrtan{&  Seld.,  241),  the  principle  involved 
in  the  case  at  bar  was  discussed,  and  it  was  Add,  that  the  usurer 
is  not  allowed  to  show  that  an  obligation,  which  he  has  taken  in 
satis&ction  of  a  prior  demand,  is  usurious  and  therefore  void 
in  order  to  avoid  the  effect  of  such  obligation  as  a  satisfaction 
of  the  prior  demand.  Ruggles,  Ch.  J.,  lays  down  the  rule 
as  applicable  to  the  case,  that  a  party  to  an  illegal  transac- 
tion is  not  allowed  by  an  allegation  of  his  own  turpitude  to 
recover  back,  what  in  pursuance  of  a  forbidden  bargain  he 
has  delivered  to  the  other  party,  or  in  any  way  to  avoid  the 
bargain  when  once  executed,  and  asserts  what  is  well  under- 
stood, that  the  borrower  and  not  the  lender  may  avoid  a  eon- 
tract  tainted  with  usury.  He  states  the  principle  in  these 
words  :  '^  In  respect  to  this  question  usury  must  stand  on  tlie 
same  footing  as  fraud.     A  fraudulent  contract  cannot  bo 
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avoided  by  the  party  guilty  of  the  frand.  A  party  to  a  fraud 
is  estopped  from  setting  it  up,  for  his  own  advantage,  but  if 
his  opponent  alleges  and  proves  it  as  a  part  of  his  own  case, 
the  guilty  party  will  then  be  entitled  to  Hie  benefit  while  he 
incurs  the  disadvantages  resulting  from  such  a  state  of  things." 
This  case  was  cited  approvingly  in  BiUington  v.  Wagoner 
(88  IT.  Y.,  81),  by  Davies,  J.,  in  his  opinion.  In  the  last  case 
cited,  the  judge  refers  to  the  case  of  Vilas  v.  Jones  (1  Coins., 
274),  and  says  "  that  the  doctrine  is  stated  as  being  the 
opinions  of  Benson,  J.,  and  Jewett,  Ch.  J.,  that  an  agree- 
ment made  by  the  creditor  with  the  principal  debtor,  to  for- 
bear the  payment  of  the  debt  in  consideration  of  an  usurious 
premium  paid  for  such  forbearance,  is  void  and  cannot  there- 
fore operate  to  discharge  the  action."  Unless  the  rule  referred 
to  has  been  overruled  by  authority,  the  referee  was  clearly 
right  in  his  finding. 

Draper  v.  TreeooU  (29  Barb.,  401),  is  cited  as  sustaining 
an  adverse  doctrine.  This  case  holds  that  a  creditor  who  has 
agreed  to  pay,  and  who  aatfuaUy  did  pay  to  the  principal 
debtor,  without  the  consent  of  the  surety,  a  usurious  con- 
sideration to  extend  the  time  of  the  payment  of  the  debt  can- 
not avail  himself  of  the  usury  as  rendering  the  agreement 
invalid ;  when  the  agreement  and  usurious  consideration  are 
proved  by  the  surety,  for  the  purpose  of  establishing  a 
defence  that  he  is  discharged  from  liability.  In  the  case  last 
cited  the  consideration  had  been  paid,  and  although  Strong, 
P.  J.,  says  it  makes  no  difference  in  principle,  whether  the 
premium  beyond  the  legal  interest  is  paid  down  or  only 
agreed  to  be  paid,  a  remark  which  was  not  necessary  for  the 
decision  of  the  case,  I  think  there  is  a  broad  distinction  in 
the  authorities  between  a  case  where  usury  is  paid  and  one 
where  it  is  only  agreed  to  be  paid.  In  the  first  case  the  con- 
tract is  executed,  while  in  the  last  it  is  only  executory  and  is 
yet  to  be  enforced.  The  one  is  a  verbal  contract  without 
consideration  to  do  a  certain  act^  while  the  other  is  an  agree- 
ment actually  carried  into  effect.  This  distinction  is  dis- 
cussed with  ability  in  VHaa  v.  Jones  (10  Paige,  79,  80).    See 
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also  BiUingtan  v.  Wagoner  (33  N.  Y.,  37, 38,  etc.),  where  the 
distinction  between  the  two  cases  is  also  commented  upon. 

None  of  the  cases  to  which  our  attention  has  been  directed, 
decide  that  where  the  contract  ifi  executory,  and  the  usury  has 
not  been  actually  paid  it  is  a  defence,  and  except  the  inti- 
mation in  29  Barb.,  before  referred  to,  it  is  nowhere  held 
that  a  promise  to  pay  a  usurious  premium  is  a  sufficient  con- 
sideration for  an  extension.  It  is  quite  obvious  that  the 
weight  of  authority  is  decidedly  in  favor  of  the  doctrine,  that 
where  the  usurious  contract  to  extend  the  time  has  not  been 
executed,  it  cannot  be  interposed  as  a  defence  by  the  surety. 

The  judgment  entered  on  the  referee's  report  must  be 
affirmed  with  costs. 

Judgment  affirmed. 


Bbadlkt  WmsLOw,  assignee  of  Nathan  Whitino,  a  bank- 
rupt. Respondent,  v,  Jacob  Bliss,  survivor,  &c..  Appellant 

(General  Term,  Fourth  Department,  October,  1870.) 

An  individaal  banker  discounted  a  note  belonging  to,  and  indorsed  to  bim 
by,  a  firm  (his  customer),  and  placed  the  avails  to  its  credit;  afterward 
when  the  liability  of  the  firm  as  indorser  had  been  fixed,  and  on  the  day 
before  suspension  of  payment  by  the  banker,  he  chaiged  the  note  to  its 
account,  and  thereby,  excepting  a  small  balance  in  the  firm's  fkvor, 
balanced  its  deposit  account  with  him,  and  redelivered  the  note,  which  the 
firm  accepted  in  satisfaction  of  its  deposits. — Hdd,  that  the  surrender  of 
the  note  gave  no  preference  to  the  firm,  over  other  creditors  of  the 
banker,  within  the  bankrupt  act  (section  85),  and  that  his  assignee  in 
bankiiiptcy,  proving  these  facts  in  an  action  to  recover  the  face  of  the 
note  from  the  defendant,  as  survivor  of  the  firm,  should  have  been  non- 
suited. 

That  the  firm  was  entitled  to  have  its  deposits  applied  to  the  satisfaction  of 
its  liability  upon  the  note  under  section  dO  of  the  bankrupt  law,  which 
provides  for  the  case  of  mutual  debts,  or  mutual  credits,  and  the  parties 
having  done  precisely  what  the  law  would  otherwise  have  compelled  the 
plalnUff  as  assignee,  &c.,  to  do,  there  could  be  no  recovery. 

And  that  the  &ct,  that  the  firm,  after  surrender  to  it  of  the  note,  succeeded 
in  collecting  the  same  from  the  maker,  or  a  prior  Indorser,  was  not  mate- 
rial in  the  action. 
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A  motion  for  nonsuit  upon  the  general  ground  that  the  plaintiff  has  made 
out  no  cause  of  action,  is  sufficient,  when  clearly  upon  the  whole  case 
no  cause  of  acton  is  proved,  even  if  apparent  that  the  moving  party 
misapprehends  the  true  ground  of  his  motion,  and  is  relying  upon 
grounds  wholly  untenable. 

Thi3  was  an  appeal  from  a  judgment  entered  on  the  deci- 
sions of  the  court  without  a  jury,  in  favor  of  the  plaintiff. 

The  plaintiff  sued  as  assignee  in  bankruptcy,  after  demand 
upon  the  defendant,  to  recover  the  amount  of  a  note  which 
his  assignor  had  delivered  to  the  firm  of  Bliss  &  Brown,  of 
which  the  defendant  was  the  surviving  member.  It  appeared 
that  the  firm  of  Bliss  &  Brown  kept  an  account  with  Whiting 
the  assignor,  who  was  an  individual  banker,  and  that  the  note 
in  question  was  on  the  19th  December,  1867,  charged  to  them 
upon  the  assignor's  books,  and  delivered  to  them,  and  that 
Whiting  suspended  payment  on  the  20th  December,  1868, 
and  was  declared  a  bankrupt.  The  material  facts  are  stated 
in  the  opinion  of  the  court. 

Present — Johnson  and  Tm.oott,  JJ. 

Z.  J.  Dorvnny  for  appellant. 

Sammand  <b  Winslow^  for  respondent. 

By  the  Court — Johnson,  J.  The  evidence  given  upon  the 
trial  on  behalf  of  the  plaintiff,  to  maintain  his  action,  dis- 
closes' a  most  complete  and  perfect  defence  to  it,  and  shows, 
beyond  all  doubt  or  controversy,  that  the  plaintiff  had  no 
cause  of  action  against  the  defendant  whatever.  From  this 
evidence,  it  appears,  that  the  note  in  question  of  G.  H.  and 
J.  M  Crandall,  indorsed  by  Moses  B.  Pitcher,  as  first  indorser, 
which  is  charged  in  the  complaint  to  have  been  delivered  to 
the  defendant  and  his  deceased  partner,  by  the  plaintifi*'s 
assignor,  in  contemplation  of  bankruptcy  in  payment  and 
satisfaction  of  a  demand  which  the  defendant  and  his  said 
partner  had  against  said  .bankrupt's  assignor,  for  the  purpose 
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of  giving  them  a  preference  and  advantage  over  other  credi- 
tors of  said  bankrupt,  and  in  fraud  of  the  provisions  of  the 
bankrupt  law,  was  a  note  which  the  defendant  and  his  said 
partner  had  taken  in  the  course  of  their  business,  and  which 
they  had  previously  held  and  owned.  That  said  note  was 
indoraed  by  them  and  transferred  to  and  discounted  by  the 
said  assignor,  and  the  avails  placed  to  the  credit  of  the  defend- 
ant and  his  said  partner.  That  before  the  said  note  matured, 
the  makers  and  the  first  indorser  failed.  That  when  said 
note  matured,  payment  was  duly  demanded,  and  notice  of 
non-payment  given  to  all  die  indorsers,  and  the  liability  of 
the  defendant  and  his  said  partner,  upon  the  note  thereby 
fixed.  That  at  this  time,  the  defendant  and  his  partner  had 
in  the  hands  of  said  bankmpt  and  assignor  of  plaintiff,  on 
deposit  an  amount  equal  to  the  amount  of  said  note  and  a 
trifie  in  excess  thereof.  That  the  said  bankrupt  thereupon 
charged  the  defendant  and  his  said  partner  with  the  amount 
of  said  note  and  fees  for  protest  upon  his  books,  which 
balanced,  or  very  nearly  balanced  the  account,  and  gave  tlie 
note  back  to  the  defendant  and  his  partner,  who  accepted  the 
same  in  satisfaction  for  their  deposit  in  his  hands. 

All  this  appears  clearly  from  the  evidence  introduced  by 
the  plaintifi^,  and  it  is  not  disputed  or  contradicted  by  any 
testimony  in  the  case.  Upon  this  state  of  facts  it  is  entirely 
clear  tliat  no  cause  of  action  was  made  out  by  the  plaintiff 
against  the  defendant. 

The  case  did  not  come  within  section  35  of  the  bankrupt 
act.  Tlie  surrender  of  the  note,  under  the  circumstances, 
gave  no  preference  to  the  defendant  and  his  partner  over 
other  creditor  of  the  bankrupt,  fraudulent  or  otherwise.  By 
the  application  of  their  funds  in  the  hands  of  the  bankrupt, 
to  the  payment  and  satisfaction  of  their  liability  upon  the 
note  as  indorsers,  they  obtained  just  what  the  law  entitled 
them  to,  and  nothing  more.  There  was,  then,  a  mutual  debt 
and  credit  between  them  and  their  banker  of  equal  amounts. 
And  by  section  20  of  the  bankrupt  act,  imder  which  this 
action  is  sought  to  be  maintained,  it  is  provided  '^  that  in  all 
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cases  of  matual  debts,  or  mutual  credits,  between  the  parties, 
the  amount  between  them  shall  be  stated,  «nd  one  debt  set 
off  against  the  other,  and  the  balance  only  shall  be  allowed 
or  paid."  There  was  no  balance  against  the  defendant  and 
liis  partner,  but  a  small  balance  still  in  their  favor,  according 
to  the  facts  found  by  the  court  in  deciding  the  case.  The 
note  was  for  $400  only,  and  their  credit  was  $403.99. 

The  parties  thus  did,  by  their  own  act,  before  any  pro- 
ceedings in  bankruptcy  had  been  instituted,  precisely  what 
the  law  would  have  compelled  the  plaintiff,  as  assignee,  to 
do,  had  nothing  been  done  by  the  parties,  and  the  whole 
matter  came  to  his  hands,  just  as  it  stood  before  the  demands 
were  adjusted,  and  the  note  surrendered.  Of  course,  there 
can  be  no  recovery  in  such  a  case.  The  precise  point  upon 
wliicli  the  case  is  thus  made  to  turn  seems  to  have  escaped 
entirely  the  attention  of  the  defendant  and  all  the  parties  upon 
the  trial.  The  attention  of  the  court  was  in  no  way  called  to 
it,  and  the  case  was  decided  without  any  reference  to  it,  and 
upon  the  other  questions  which  were  litigated.  But  the 
question  is  in  the  case  and  must  be  disposed  of. 

At  the  close  of  the  evidence  the  defendants  counsel  moved 
for  a  nonsuit  upon  the  whole  case,  on  the  ground,  as  appears 
by  the  case,  that  the  plaintiff  had  not  made  out  a  cause  of 
action.  The  motion  was  denied,  and  exception  was  duly 
taken.  No  reason  or  grounds  for  the  nonsuit  were  stated  or 
pointed  out,  and  the  exception  was  general  merely.  But  tliat 
is  sufBcient  where  it  is  clear  from  the  whole  case  that  no 
cause  of  action  is  made  out  by  the  evidence,  even  where  it  is 
apparent  that  the  party  moving  for  a  nonsuit  has  misappre- 
hended the  true  grounds  of  his  motion,  and  is  relying  upon 
another  ground  wholly  untenable.  The  plaintiff  should  have 
*  been  nonsuited,  and  the  exception  to  the  refusal  is  well  taken. 
This  view  obviates  the  necessity  of  considering  the  other 
questions  raised  by  the  appellant.  Tlie  fact  which  is  found, 
that  the  defendant  and  his  partner,  after  the  note  was  given 
up  to  them,  succeeded  in  collecting  it  from  the  makers  or 
the  prior  indorsee,  is  of  no  consequence  whatever  in  this 
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action.  When  as  indoreers  they  took  np  the  note,  they  were 
entitled  to  it,  and  to  their  remedy  over  against  the  first 
indorser  and  the  makers.  They  would  have  been  equally 
entitled  to  it  from  the  plaintiff  had  it  gone  into  his  hands, 
upon  the  payment  thereof  by  them  to  him,  or  upon  the 
adjustment  of  the  mutual  debts  between  them  and  the  bank- 
rupt, by  him  as  assignee.  The  creditors  of  the  banknipt 
could  have  no  interest  in  their  remedy  over,  nor  could  they 
question  the  right  of  the  indorsers  to  take  up  the  note  by 
payment  or  set  off.  The  creditors  of  the  bankrupt  had  no 
greater  rights  than  the  bankrupt  himself  had,  as  against  the 
defendant  and  his  partner.  The  judgment  must,  therefore, 
be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

The  case  having  been  tried  before  the  presiding  justice,  he 
does  not  sit  in  the  case. 

Judfi^ent  reversed. 


Thb  Peoplk,  &c.,  Defendants  in  Error,  v.  Hugh  Mallon, 

Plaintiff  in  Error. 

(General  Term,  Fourth  Department,  October,  1870.) 

[t  seems,  that  the  proyisions  of  the  Revised  Statutes  for  summoning  addi- 
tional Jurors,  in  criminal  cases  (2  R  S.,  788,  §  88),  have  reference  to  the 
summoning  of  talesmen  to  serve  in,  a&t]^  for,  a  particular  trial ;  and  that 
the  act  of  1870  (p.  952,  chapter  409),  makes  provision  for  the  summoning 
of  Jurors  to  serve,  as  i)artof  the  regular  panel,  for  the  remainder  of  the 
term. 

It  seems  also,  that  there  is  no  conflict  between  the  provisions  of  the  two 
statutes,  and  that  the  act  of  1870  has  not  repealed  the  section  (g  8,  id.)  of  , 
the  Revised  Statutes  mentioned. 

It  seems,  that  if  the  order  entered  under  section  8,  (id.,)  directs  the  summon- 
ing of  additional  persons  **  from  the  county  at  large,"  there  is  a  substan- 
tial compliance  with  the  provisions  of  the  statute,  although  the  tenire 
fails  to  specify  from  whence  such  persons  are  to  be  summoned. 

Where  a  Juror  was  sworn  and  examined,  as  to  whether  he  had  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  and  no 
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ground  of  chaUenge  was  specifled. — Reldf  upon  appeal,  that  it  would  be 
presumed  that  the  chaUenge  was  upon  grounds  indicated  by  the  examin- 
ation ;  and,  as  most  favorable  to  the  prisoner,  for  principal  cause. 

An  opinion  as  to  the  prisoner's  guilt,  purely  hypothetical,  depending  en  the 
truth  or  falsity  of  accounts  in  newspapers,  is  not  such  an  opinion  as  will 
disqualify  a  Juror  for  principal  cause. 

But  where  the  proposed  Juror  in  a  capital  case  stated  upon  principal  chal- 
lenge, that  he  had  read  accounts,  and  formed  an  opinion  as  to  the 
prisoner's  guilt  or  innocence,  which  was  unaltered,  and  which  it  would 
require  evidence  to  remove,  and  that  he  could  not  exactly  sit  indiffer- 
ently from  the  facts  which  he  had  heard ;  and  afterward,  when  cross- 
examined  stated,  that  if  sworn,  he  would  try  to  be  governed  by  the 
evidence,  but  would  have  a  little  prejudice ;  and  again,  that  he  meant  by 
his  answer,  that  he  had  read  the  evidence  given  in  the  newspapers,  and 
assuming  the  statements  to  be  true,  he  had  formed  an  opinion,  but  that 
it  would  not  affect  his  mind  in  determining  the  case  on  evidence. — Eeld^ 
that  it  was  inferable,  that  the  Juror  had  formed  an  opinion,  of  which  he 
had  not  been  able  to  divest  himself,  that  the  prisoner  was  entitled  to 
the  benefit  of  a  doubt,  and  that  the  acceptance  of  the  Juror  was  error, 
for  which  upon  writ  of  error,  a  new  trial  would  be  granted. 

Erbob  to  the  Oyer  and  Terminer  of  Oneida  county. 

The  plaintiff  in  error  was  indicted  in  the  Oneida  Oyer  and 
Terminer  in  June,  1870,  for  the  crime  of  murder  in  the  first 
degree,  was  arraigned  upon  the  indictment,  pleaded  not  guilty, 
and  was  put  upon  his  trial  on  the  29th  of  the  same  month, 
whereupon  the  prisoner's  counsel,  after  stating  objections  to  the 
drawing  of  the  original  panel  of  jurors,  made  also  an  objection 
as  follows :  "  I  next  object  to  the  new  panel  of  one  hundred 
as  being  improperly  drawn,  or  improperly  summoned,  and 
improperly  here-  That  they  have  no  right  to  sit  in  this  case 
as  drawn,"  and  called  the  sheriff  of  Oneida  county,  who  was 
sworn,  and  produced  the  precept  under  which  the  new  jurors 
objected  to  had  been  summoned,  which  ran  as  follows : 

''  State  of  New  York,  County  of  Oneida,  ss  :  The  people 
of  the  State  of  New  York  to  Gheorge  F.  Weaver,  Esq.,  sheriff 
of  our  said  county  of  Oneida,  greeting : 

"  We  command  you  that  you  summon  one  hundred  jurors, 
duly  qualified  as  the  law  directs,  to  be  and  appear  before  our 
Court  of  Oyer  and  Terminer,  in  and  for  our  county  of  Oneida, 
at  the  court-house  in  the  city  of  Rome,  on  the  twenty-eighth 

Lansing — ^Vol.  IIL        29 
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day  of  June,  1870,  at  nine  o'clock  in  the  forenoon,  and  eo 
from  day  to  day  until  discharged,  then  and  there  to  serve  as 
petit  jurors  in  and  for  our  said  county,  in  the  case  of  The 
People  of  the  State  of  New  York  v.  Hugh  Mallon,  on  an 
indictment  pending  against  him  in  the  said  court  for  murder 
in  the  first  degree,  and  have  you  then  and  there  tliis  writ. 

"  Witness,  Hon.  Charles  H.  Doolittle,  justice  of  the  Supreme 
Court  and  judge  of  the  said  Court  of  Oyer  and  Terminer,  the 
twenty-seventh  day  of  June,  1870. 

"  C.  H.  DOOLITTLE, 
^^  Justice  of  Sujpreine  Courts  and preaiding judge  of  court, 

*^JAMESB.PADDON, 

ClerkP 

The  prisoner's  counsel,  upon  the  production  of  this  precept, 
further  objected  to  it,  as  not  authorizing  the  sheriff  to  bring 
into  court  the  persons  produced  under  it,  according  to  6ta> 
tute.  The  sheriff  testified  that  the  precept  was  the  only 
paper  relating  to  the  matter  of  which  he  had  any  knowledge ; 
but  that  he  was  in  court  when  the  order,  that  one  hundred 
additional  men  should  be  summoned  by  him,  was  made  and 
entered  on  the  minutes. 

It  appeared  from  the  minutes  of  the  court  that  the  precept 
had  been  issued  by  virtue  of  proceedings  entered  therein  as 
follows,  viz. : 

"  June  27th,  1870,  the  day  assigned  for  the  trial  of  this 
cause,  the  prisoner  and  his  counsel  being  present,  the  district 
attorney  moved  that  more  jurors  be  summoned  under  2  R. 
S.,  p.  733,  §  3,  the  better  to  form  a  jury  for  the  trial  of  this 
cause ;  and  the  court  being  satisfied  it  was  proper  so  to  do, 
ordered  that  one  hundred  jurors  be  summoned,  which  order 
was  duly  entered  on  the  minutes  of  the  court,  a  copy  of 
which  is  as  follows : 


THE  PEOPLE     / 

agt.  \  IndictinerUfor  murder  in  the  first  degree. 

HUGH  MALLON.   ) 

"  There  being  only  twenty  jurors*  names  in  the  box,  on 
motion  of  the  district  attorney,  it  is  ordered  by  the  court, 
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pursuant  \o  the  statute,  that  the  sheriff  of  the  county  of 
Oneida  do  forthwith  summon  from  the  county  at  large  one 
hundred  persons,  duly  qualified  to  serve  as  jurors,  to  complete 
the  number  reqaired  hy  law,  to  attend  on  Tuesday  morning, 
the  twenty-eighth  day  of  Jane,  at  nine  o'clock  in  the  fore- 
noon of  that  day." 

The  objections  of  the  prisoner's  counsel  were  thereupon 
overruled  by  the  court  and  an  exception  was  duly  taken.  The 
jurors  were  then  called,  sworn,  and  examined  as  to  their 
competency.  Various  objections  were  made  and  exceptions 
taken  during  the  impannelitig of  the  jurors.  So  far  as  material 
to  the  decision,  they  are  fully  set  fordi  in  the  opinion  of  the 
court. 

2>.  0.  Pom^roy  and  H.  0.  SoiUhworth,  for  the  plaintiff  in 
error,  argued  substantially  as  follows : 

There  was  no  jury  legally  impanneled  to  try  the  case. 

The  additional  number  of  persons,  even  if  the  statute 
referred  to  in  the  order  has  not  been  repealed,  were  illegally 
summoned.  The  sheriff  swears  that  the  precept  was  all  the 
]>aper  he  saw  or  had  any  knowledge  of,  and  the  precept  dtdy 
signed  hy  the  judge  and  the  clerks  and  sealed  hy  the  clerk^ 
must  therefore  be  regarded  as  the  order  named  in  section  3 
(2  R.  S.,  738).  The  precept  runs :  "  "We  command  you  that 
you  sum/mon  one  hundred  JurorSy  duly  guaUjfied  as  the  law 
directSj  to  be  and  appear,  &c.,"  without  saying  whether  they 
must  be  summoned  "from  the  bystanders"  or  "from  the 
county  at  large."  But  the  statute  is:  "  When  twenty-four 
jurors,  duly  drawn  and  summoned,  do  not  appear,  or  when 
by  reason  of  there  being  one  or  more  juries  impanneled,  &c., 
there  shall  not  remain  twenty-four  ballots  containing  the 
names  of  jurors  then  attending,  the  court  shall  order  th>e 
slicriff  to  summon /Vcwi  the  hystanders,  or  from  the  county  at 
large,  so  many  persons,  &c."  The  statute  invokes  the  dis- 
cretion of  the  court  as  to  whetlier  the  sheriff  shall  summon 
these  additional  jurors  "  de  circumManttbi^^^^  men  before  tlie 
court  and  looked  upon  hy  the  court,  or  whether,  the  court 
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being  satisfied  that  a  jury  cannot  be  obtained  ill  the  coart- 
house  or  near  by,  the  sheriff  shall  summon  them  ^^from  the 
county  at  large." 

This  discretion  the  court  must  exercise  and  cannot  dele- 
gate to  the  sheriff.  The  sheriff  must  continue  a  ministerial 
officer.  This  is  the  policy  of  the  statute  as  to  these  two  alter- 
natives. The  court  threw  the  respaneibility  upon  the  sheriff, 
and  this  was  error. 

It  is  held  under  the  statute  as  to  the  issuance  of  a  precept 
by  the  district  attorney,  that  the  omission  to  do  so,  is  fatal. 
(2  Parker,  Crim.  R,  148.) 

Other  objections  to  tlie  precept,  &c.,  were  specified,  and  it 
was  also  contended  that,  as  the  act  under  which  the  additional 
jurors  had  been  summoned  (2  R.  8.,  733,  §  3)  was  loose  and 
unsatisfactory  and  objectionable  in  leaving  to  the  sheriff  too 
much  power  in  the  selection  of  jurors,  and  in  order  that  the 
system  of  talesmen  should  again  be  brought  to  the  ^^  casting  of 
lots,"  the  legislature  had  enacted  the  law  of  1870  (chap.  409), 
wliich,  providing  a  method  for  procuring  "  additional  jurors," 
repugnant  and  inconsistent  in  its  provisions  with  those  of  the 
Revised  Statutes,  and  had  superseded  and  repealed  the  latter. 
The  provision  of  the  two  enactments  were  discussed  at  length 
and  the  allegod  inconsistencies  thereof. 

They  also  contended  that  jurors  were  improperly  rejected 
and  received  upon  the  trial. 

Daniel  BaU^  district  attorney,  and  C.  D.  Adams,  for  the 
defendants  in  error,  contended  that  it  was  not  important  if 
the  precept  was  informal  or  defective,  and  that  the  order  was 
the  sheriff's  authority ;  that  the  statute  (2  R.  S..  733,  §  3) 
was  unrepealed  and  unaffected  by  the  provisions  of  the  act  of 
1870,  and  that  there  were  no  valid  objections  shown  to  the 
jurors. 

They  also  claimed  that  if  the  proceedings  and  deeisions  aa 
to  the  jurors  specified  were  to  be  regarded  as  upon  a  chal- 
lenge to  the  favor,  they  were  no  part  of  the  record,  citing  4 
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Denio,  9;  21  N.  T.,  134;  22  N.  Y.,  147;  36  N.  Y.,  276;  3 
Abbott,  N.  S.,  368. 

That  if  the  proceedings  were  to  be  regarded  as  npon  chal- 
lenge for  principal  cause,  then  that  decision  was  right,  citing 
Freeman  v.  The  People  (4  Denio,  15  and  34). 

Present — Mttllin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — ^Mullin,  P.  J.  The  first  ground  relied  on 
by  the  counsel  for  the  plaintiff  in  error,  to  reverse  the  judg- 
ment in  this  case  is,  that  the  persons  summoned  to  serve  as 
talesmen,  were  summoned  pursuant  to  section  3  of  the  second 
R.  S.,  page  733,  whereas,  they  ought  to  have  been  drawn  and 
summoned  under  chapter  409  of  the  Laws  of  1870. 

The  section  of  the  Bevised  Statutes  referred  to  provides 
that  when  twenty-four  jurors  duly  drawn  and  summoned,  do 
not  appear,  or  where  by  reason  of  there  being  one  or  more 
juries  impanneled,  or  in  consequence  of  persons  being  set 
aside,  or  if  for  any  other  reason,  there  shall  not  remain  in  the 
box  twenty-four  ballots  containing  the  names  of  jurors  then 
attending,  the  court  shall  order  the  sheriff  to  summon  from 
the  by-standers,  or  from  the  county  at  large  so  many  as  shall 
be  necessary  to  make  at  least  twenty-four  jurors  from  whom 
a  jury  for  the  trial  of  an  indictment  may  be  selected. 

The  contingency  provided  for  in  the  section  had  occurred ; 
there  were  not  twenty-four  ballots  in  the  box,  and  the  court 
made  an  order  in  writing,  that  the  sheriff  summon  from  the 
county  at  large  one  hundred  persons  duly  qualified  to  sit  ae 
jurors,  to  complete  the  number  required  by  law,  to  attend 
at  a  time  designated  in  the  order. 

The  persons  summoned  under  this  provision  of  the  statute 
are  talesmen,  that  is  persons  sununoned  to  serve  as  jurors  on 
the  trial  of  the  case  in  which  they  are  summoned  to  serve* 
And  their  obligation  to  attend  as  such  terminates  with  the 
trial.     (1  Chitty's  Cr.  Law,  518  ;  Jacob's  Law  Die,  672.) 

Jurors  dra^vn  and  summoned  under  the  Law  of  1870, 
become  when  sworn  a  part  of  the  regular  panel,  and  are  to 


230  CASES  IN  THE  SUPREME  COURT  [Oct, 

The  People  •.  MaUon. 

serve  for  the  residue  of  the  term  for  which  they  are  sum- 
moned unless  sooner  discharged  by  the  court. 

The  objects  to  be  obtained  by  the  two  statutes  are  essen- 
tially different.  The  one  is  to  obtain  talesmen,  the  other  per- 
manent jurors.  There  is  no  color  for  claiming  that  there  is  a 
conflict  between  the  provisions  of  tlie  two  statutes,  and 
unless  there  is,  there  is  no  repeal  by  implication.  (Livingston 
V.  Harris^  11  W.,.329;  Harrington  v.  Trustees  of  Rochester^ 
10  W.,  547;  Van  Renssdaer  v.  Snyder^  9  Barb.,  302; 
Dexter  and  Limerick  Pk.  Ed.  Co.  v.  AUen,  16  Barb.,  15.) 

The  order  of  the  court  directing  the  additional  jurors  to 
be  drawn  was  in  conformity  with  the  statute.  It  directs  the 
summoning  from  the  county  at  large,  and  therefore  the  court 
exercised  the  discretion  as  to  the  locality  from  which  the 
jurors*  may  be  summoned,  which  is  vested  in  it  by  the  statute. 

The  next  ground  relied  on  for  revereing  the  judgment  is, 
that  persons  competent  to  serve  as  jurors  were  rejected,  and 
incompetent  ones  permitted  to  serve.  The  grounds  on  which 
the  persons  alleged  to  be  improperly  admitted  were  challenged 
was,  that  diey  had  formed  and  expressed  opinions  as  to  the 
guilt  or  innocence  of  the  prisoner.  And  the  ground  on 
which  it  is  alleged  competent  persons  were  rejected  and  not 
allowed  to  serve  was,  that  such  persons  were  not  shown  to 
have  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner. 

Before  entering  on  an  examination  of  the  facts  sworn  to  by 
the  several  persons  as  to  whether  they  had  not  formed  opi- 
nions rendering  them  incompetent  to  serve,  it  is  necessaiy  to 
determine  whether  the  competency  of  the  jurors  is  before  us, 
so  that  if  we  should  find  them  or  either  of  them  to  be  incom- 
petent, we  are  obliged  to  reverse  the  judgment.  There  are 
two  grounds  of  challenge  to  a  juror,  one  for  principal  cause 
the  other  to  the  favor. 

One  of  the  grounds  of  challenge  for  principal  cause  is,  that 
the  juror  has  formed,  and'  expressed  an  opinion  of  the  guilt 
or  innocence  of  the  prisoner.  {The  People  v.  SUyut^  4  Parker 
Or.  R.,  71.)     This  challenge  may  be  tried  by  the  court, 
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unless  one  of  the  parties  demand  that  it  be  tried  by  triers, 
and  when  tried  by  the  court,  the  decision  stands  as  if  made 
by  triers. 

Having  formed  and  expressed  an  opinion,  is  also  ground  of 
challenge  to  the  favor,  and  it  may  also  be  tried  by  the  court 
with  the  consent  of  counsel,  and  they  will  be  deemed  tu 
assent,  unless  they  dissent  when  the  challenge  is  made. 

It  is  the  duty  of  counsel  to  state  the  ground  of  challenge, 
whether  it  is  for  principal  cause,  or  to  the  favor.  And  if  the 
grounds  stated  are  such  as  in  law  render  the  juror  incompe- 
tent, the  challenge  is  to  be  deemed  one  for  principal  cause ; 
but  when  the  caoses  assigned  do  not,  in  and  of  themselves, 
render  the  juror  incompetent,  but  are  such  as  indicate  par- 
tiality, or  bias,  or  other  incompetency,  but  are  not  conclusive 
of  it,  the  challenge  is  to  the  favor,  and  is  to  be  disposed  of 
accordingly.  When  the  cause  of  challenge  is  stated,  the 
opposite  counsel  may  demur,  or  deny  the  truth  of  the  mat- 
lei's  alleged,  and  put  the  challenger  to  proof  of  them.  If  he 
demurs,  the  tacts  are  admitted,  and  the  question  of  compe- 
tency becomes  one  of  law,  and  the  decision  may  be  reviewed 
on  writ  of  error.  If  the  facts  are  denied,  and  they  are  heard 
by  the  court  or  triers,  and  are  found  not  to  be  true,  the 
decision  as  a  question  of  fact  is  final,  and  is  not  the  subject 
of  review. 

When  the  challenge  is  to  the  favor,  and  the  existence  of 
the  grounds  of  challenge  is  found  against,  the  decision  of  the 
court  or  triers  on  the  facts,  is  final,  and  not  the  subject  of 
review.  {Lanchea  v.  The  People,  22  K  Y.,  147;  21  N.  Y., 
134 ;  86  N.  Y.,  276.)  But  when  there  is  no  conflict  of  evi- 
dence, the  question  is  one  of  law,  and  is  the  decision  of  the 
court  and  may  be  reviewed.    {Stout  v.  The  People,  supra,) 

It  is  competent  for  either  party  to  challenge  first  for  prin- 
cipal cause ;  and,  failing  to  sustain  it,  he  may  then  challenge 
to  the  favor,  and  submit  the  same  evidence  to  the  triers  that 
had  been  given  on  the  challenge  for  principal  cause,  and  the 
triers  may  upon  the  same  evidence,  find  the  juror  incompe- 
tent, because  of  prejudice  or  partiality. 
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No  ground  of  challenge  was  specified  by  the  connael  for 
the  prisoner,  but  the  jnror  was  examined  as  to  whether  he 
had  formed  or  expressed  an  opinion,  and  that  must  be  assumed 
to  be  the  ground  of  challenge,  and  it  must  also  be  assumed, 
that  it  was  for  principal  cause,  as  that  is  the  most  favorable 
ground  for  the  prisoner. 

Before  examining  the  questions  discussed  bj  the  counsel 
for  the  prisoner,  as  to  whether  the  jurors,  or  either  of  them, 
Iiad  formed  or  expressed  an  opinion,  it  is  necessary  to  ascer- 
tain what  sort  of  an  opinion  it  is,  that,  when  formed,  disquali- 
fies a  juror. 

I  will  not  enter  on  an  examination  of  the  cases  in  which 
the  question  has  been  considered,  as  they  are  very  numerous 
and  conflicting.  I  will  confine  myself  to  a  few  of  the  more 
recent  cases,  as  the  tendency  of  the  courts  seem  to  have  been 
to  require  an  opinion  that  is  to  disqualify  a  juror  to  be  more 
certain  fixed  and  definite,  than  was  required  in  the  earlier 
cases. 

In  the  case  of  The  People  v.  Siout  {euprajj  Wells,  J., 
pays :  "  An  opinion  which  disqualifies  b  juror,  is  one  that  is 
absolute,  unconditional,  definite,  and  settled  in  distinction 
from  one  which  is  hypothetical,  conditional,  indefinite  and 
uncertain."  He  cites  in  support  of  his  view,  JFreefnan  v. 
The  People  (4  Den.,  1) ;  The  People  v.  Bodine  (1  Den.,  281) ; 
The  People  v.  Honeyman  (1  Den.,  121) ;  Durrd  v.  Moeher 
(8  J.  R.,  445). 

Let  us  now  apply  this  rule  to  the  two  jurors,  who  the  coun- 
sel for  the  prisoner  insists  were  incompetent,  because  they 
had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused.     These  were  Jones  and  Brown.    Jones  testified,  i 

that  he  had  formed  an  opinion,  having  read  an  account  of  the 
transaction  in  a  newspaper,  and  he  guessed  he  had  expressed 
it,  and  it  existed  in  his  mind  at  the  time  of  the  trial,  and 
would  require  evidence  to  remove  it. 

If  the  evidence  had  stopped  here,  there  could  have  been 
no  doubt  of  his  incompetency.  But  on  cross^xamination 
by  the  district  attorney  he  testified,  that  he  was  in  the  habit 
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of  reading  newspapers,  and  that  if  the  paper  told  the  trutli 
in  reference  to  the  transaction,  he  had  formed  an  opinion  on 
it,  and  this  was  as  far  as  he  had  gone ;  that  he  would  not  be 
governed  as  a  juror  by  anything  but  the  evidence ;  that  he 
had  not  formed  any  opinion  as  to  whether  the  prisoner  was, 
or  was  not  guilty. 

The  evidence  on  cross-examination  shows  what  sort  of  an 
opinion  he  had  formed,  that  it  was  pordy  hypothetical, 
depending  on  the  truth  or  falsity  of  the  account  in  the  news- 
paper, and  was  not  such  an  opinion  as  disqualified  him. 

Brown  testified,  that  he  had  read  about  the  killing  in  a 
newspaper,  and  had  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused ;  it  had  never  been  altered,  and  evi- 
dence would  be  required  to  remove  it.  He  could  not  sit 
exactly  indifferent  from  the  facts  he  had  heard.  In  cross- 
examination,  he  testified  that  if  he  sat  on  the  jnry,  he  would 
try  and  be  governed  by  the  evidence,  but  he  would  have  a 
little  prejudice.  He  subsequently  said,  he  meant  to  be  under- 
stood by  his  answera,  that  he  read  the  evidence  at  the  time 
in  the  newspapers,  and,  assuming  the  statements  to  be  true, 
he  had  formed  an  opinion;  that  the  opinion  thus  formed, 
would  not  affect  his  mind  in  determining  the  case  on  the 
evidence. 

It  is  impossible  to  read  over  the  evidence  of  this  juror,  and 
not  become  satisfied  that  he  had  entered  the  jury  box  with  an 
opinion  formed,  which  he  had  not  been  able  to  get  rid  of,  so 
that  he  could  say  he  was  not  prejudiced ;  that  he  would  be 
under  the  necessity  of  trying  to  act  impartially. 

The  prisoner  is  entitled  to  the  benefit  of  a  doubt  in  a  case 
like  this,  and  I  feel  constrained  to  hold,  that  the  court  below 
erred  in  permitting  the  juror.  Brown,  to  sit  in  the  case. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  in  the  case.  The  judgment  must  be  reversed  and  a 
new  trial  ordered. 

Judgment  reversed. 


Lakbing — ^VoL.  HL       80 
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Jacob  Msssenobb  and  another,   Respondents,  v.  Willi aic 

Pratt,  Appellant. 

(Gknkral  Tbbm,  Thibd  Departkbnt,  Octobbb,  1870.) 

Where,  in  an  action  for  breach  of  warranty,  the  plidntiff  proyed,  that  upon 
sale  of  an  article  not  then  present,  the  color  of  which  was  a  criterion  of 
its  quality,  the  vendor  pointed  out  a  certain  color,  and  stated  that  the 
article  would  *'  run  about  that  color.*'— JXp2e<,  that  the  evidence  was  suffi- 
cient to  support  a  finding  of  sale  with  warranty. 

Held  further,  that  the  plaintiff  could  recover,  although  he  had  not  offered 
to  return  the  goods,  so  sold  and  delivered  by  the  defendant 

This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  against  him  upon  the  report  of  a  referee. 

The  plaintiflEs  brought  their  snit  to  recover  damages  for  a 
breach  of  warranty,  and  gave  evidence,  that  the  defendant 
i'.ame  to  their  store  in  Albany,  and  offered  to  sell  a  quantity 
of  grease,  which  he  had  on  hand  in  Oreenbush,  at  a  price 
named ;  that  the  plaintiffs  inquired  as  to  the  color  of  tlie 
article,  and  asked  to  see  a  sample  of  it ;  that  the  defendant 
had  no  sample  with  him,  but  pointed  out  a  certain  book  in 
the  plaintiff's  store,  saying  that  ^^  it  will  run  about  that  color ;" 
and  that  thereupon  the  plaintiff  offered  to  purchase  at  nine 
and  one-fourth  cents  per  pound,  which  offer  the  defendant 
accepted,  and  promised  to  inform  the  plaintiff's  of  the  weight 
of  the  grease  on  the  next  day,  which  he  accordingly  did, 
and  then  received  the  plaintiff's  check  for  the  sum  due, 
which  was  paid  upon  presentation.  That  the  grease  was 
delivered  a  few  days  after  the  check  had  been  given,  and 
stored  by  the  plaintiffs,  who,  after  the  lapse  of  some  two 
weeks  sold  a  portion  of  it ;  the  purchasers  returned  it  to  the 
plainti£&  on  account  of  its  bad  quality.  The  plaintiffs,  a  few 
weeks  after,  sent  the  grease  which  was  of  bad  quality  and  not 
of  color  as  represented,  to  commission  merchants  in  New 
York,  with  directions  to  sell  at  the  best  advantage.  Tho 
referee  found  facts  as  stated  in  the  opinion  of  the  court,  and 
rendered  judgment  as  stated. 
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Meeaenger  v.  Pratt 
S.  F.  ffigginsj  for  the  appellant. 

M.  H.  DoTT^  for  the  respondent. 

Present — ^Millbr,  F.  J.,  Fottes  and  Pakkeb,  JJ. 

By  the  Court  —  Pabkeb,  J.  This  action  \&  brought  to 
recover  damages  for  an  alleged  breach  of  warranty,  upon  the 
sale  by  the  defendant  to  the  plaintifiEs  of  a  quantity  of  grease. 

The  action  was  referred  to  a  referee,  to  hear  and  determine 
the  issues  in  the  case,  who  found  for  the  plaintiff's,  and  ordered 
judgment  in  their  favor.  From  the  judgment  entered  oii 
the  report  this  appeal  is  brought. 

In  regard  to  the  fact  of  a  warranty,  that  is  found  by  the 
referee,  to  have  been  made  at  the  time  of  the  sale  of  tlie 
grease,  upon  evidence  sufScient  to  warrant  such  finding. 
The  plaintiff.  Messenger,  testified  that  during  the  negotiation 
between  him  and  defendant  for  the  grease,  he  asked  defend- 
ant with  regard  to  the  color;  ^'  defendant  then  pointed  to  an 
express  book  of  about  the  color  of  the  piece  of  paper  upon 
the  book,  which  I  now  produce  and  exhibit,  and  said  it  will 
run  about  that  color."  This  was  such  a  positive  afiSrmation 
in  regard  to  the  color  of  the  article  (which  it  appears  was  a 
criterion  of  its  quality),  as  might  well  operate  as  an  induce- 
ment to  the  contract,  and  amounted,  therefore,  to  a  warranty, 
and  sufficiently  supports  the  finding  of  the  referee  in  that 
regard. 

That  this  representation  as  to  the  color,  waa  not  in  accord- 
ance with  the  fact,  is  fully  shown,  so  that  the  breach  of  war- 
ranty found  by  the  reieree  is  fully  sustained  by  the  evidence. 

Defendant's  counsel  insists  that  the  contract,  as  made,  was 
an  executory  contract,  and  that  the  remedy  of  the  plaintiffs 
was,  to  return  the  property  if  it  did  not,  on  delivery,  answer 
the  recommendation,  and  that  no  action  for  a  breach  of  war- 
ranty lies,  and  cites  Reed  v.  JRandaU  (29  N.  Y.  R,  858).  The 
circumstances  of  that  case  were  very  different  from  this. 
There,  the  sale  was  of  an  ungrown  crop  of  tobacco,  and  the 
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undertaking  of  the  defendant  was  to  sell  to  the  plamti&  the 
crop  of  tobacco,  and  to  deliver  it  well  cared  and  boxed,  and 
in  good  condition.  In  regard  to  this,  the  court  say:  *'The 
contract  was  executory,  for  the  sale  of  a  growing  crop  of 
tobacco,  to  be  delivered  the  spring  following,  well  cured,  and 
in  good  condition.  The  article  bargained  for,  and  to  be 
furnished  in  the  future  was,  a  mercIiantcMe  crop  of  tobacco. 
This  was  what  the  vendor  agreed  to  sell,  and  the  vendee  to 
purchase.  It  was  the  sale  of  a  particular  thing  by  its  proper 
description  merely ;  and  the  descriptive  words  used  for  defin- 
ing the  thing  agreed  to  be  sold,  were  of  the  substance  of  the 
contract,  not  collateral  to  the  main  object  of  it."  Henee  it 
was  argued  and  held,  that  there  was  no  warranty,  and  that  a 
breach  of  the  contract,  was  not  a  breach  of  warranty,  but  a 
mere  non-compliance  with  the  contract  that  the  defendant 
had  agreed  to  fulfill. 

In  Uie  case  at  bar,  as  we  have  seen,  there  was  an  express 
warranty  of  an  existing  quality  in  the  thing  sold.  It  is  like 
the  case  of  MvUer  v.  Eno  (14  K  Y.  R,  597).  That  was  tlie 
case  of  a  sale  of  fourteen  bales  of  lawns  by  sample,  the  goods 
being  at  the  time  in  the  bonded  warehouse,  not  having  been 
opened  since  their  importation.  The  warranty  was,  that  the 
goods  cori'esponded  with  the  sample,  which  was  of  sound 
goods.  The  defendants,  immediately  afler  the  purchase,  com- 
menced to  sell  tlie  goods,  and  had  disposed  of  a  portion  of 
them  at  private  sale,  when  they  discovered  them  to  be  dam- 
aged. In  an  action  by  die  vendors  for  the  price,  the  vendee 
set  up  the  breach  of  warranty  as  a  recoupment,  and  it  was 
held,  that  he  might  rest  upon  the  warranty,  and  was  not 
bound,  on  discovering  that  the  goods  were  damaged,  to  return 
them,  but  was  entitled  to  recoup  his  damages  arising  from 
the  breach  of  the  warranty. 

The  doctrine  of  that  case  applies  to  this,  and  decides  it  in 
favor  of  the  respondents. 

Some  exceptions  to  evidence  admitted  were  taken  by 
defendant,  but  these,  except  one,  relate  to  evidence  on  tha 
subject  of  damages. 
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The  sale  to  plaintiffs  was  made  in  Albany,  at  nine  and  one- 
fourth  eents  per  pound.  It  was  proved  by  evidence,  uncon- 
tradicted, that  it  would  have  been  worth  at  Albany  ten  and 
one-half  cents  per  pound,  had  it  been  as  warranted,  while  as 
it  was  found  to  be  by  the  referee,  it  was  not  worth  then, 
more  than  eight  to  eight  and  one-fourth  cents  per  pound. 
The  referee  found  $169.76  damages,  of  which  the  defendant 
cannot  complain,  this  being  less  than  the  plaintiff  was  entitled 
to,  under  the  rule  applicable  to  the  case.  The  quantity  sold 
was  9,928  pounds.  This,  at  ten  and  one-half  cents  per 
pound,  would  amount  to  $1,042.44,  while  at  eight  and  one- 
fourth  cents  per  pound,  it  would  amount  to  $819.06.  The 
difference  between  these  two  sums,  that  is,  the  difference 
between  what  it  was  in  fact  worth,  and  what  it  would  have 
been  worth  if  it  had  been  as  warranted,  being  the  true 
measure  of  damages,  is  $223.38.  The  evidence  complained 
of,  related  to  what  the  grease  was  sold  for  by  plaintiffs  in 
Kew  York,  and  the  market  price  of  the  article  there,  which 
the  above  computation  shows,  did  not  prejudice  the  defend- 
ant Its  admission,  therefore,  though  erroneous,  is  no  cause 
of  reversing  the  judgment. 

The  other  evidence  excepted  to,  was  as  follows:  ^'The 
grease  sold  to  Phelps  Brothers  &  Co.  (part  of  that  sold  by 
defendant  to  plaintiff),  was  returned  to  the  plaintiff's  store ; 
I  saw  some  of  the  grease  after  that  laying  on  a  board  in  the 
plaintiff's  store ;  I  noticed  it  as  I  was  passing  by ;  some  of 
it  was  very  black  for  gut  grease,  some  of  it  gray  color."  This 
evidence  was  clearly  competent  upon  the  question,  whether 
tlie  grease  came  up  to  the  warranty,  and  the  exception  was 
not  well  taken. 

I  see  no  error  for  which  the  judgment  should  be  reversed, 
and  think  it  should  be  affirmed  with  costs. 


I 
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Edwin  W.  Howell,  Respondent,  v.  Jahes  A.  Christy  and 

another,  Appellants. 

(GmiERMi  Tkbx,  Third  Dbfartmbnt,  October,  1870.) 

It  seems,  that  in  a  sheriff's  action  upon  the  defendants*  promise  of  indan- 
nitjr,  to  recover  the  amount  of  a  Judgment,  obtained  against  and  paid 
by  him,  fbr  goods  sold  under  the  defendants'  execution,  the  plaintiff 
need  not  prove  the  amount  realized  upon  a  sale  of  the  goods  levied 
on,  and  applied  by  him  on  such  Judgment,  although  the  amount  so 
realized  and  applied  is  averred  in  the  complaint,  and  the  demand  is  for 
the  balance  of  the  Judgment's  &ce;  and  that,  in  such  case,  it  is  for  the 
defendants  to  prove  the  precise  amount  realized  if  they  dispute  the  defi- 
ciency claimed. 

Kor,  it  seems,  in  such  suit,  may  the  defendants  claim  the  negligence  of  the 
sheriff,  in  connection  with  that  of  his  attorney,  in  conducting  a  defence  tu 
the  suit  in  which  the  Judgment,  against  the  former,  was  recovered. 

And  that  after  notice  given  by  the  sheriff,  to  the  defendants,  of  the  suit 
brought  against  him  to  recover  for  the  goods  levied  on,  such  suit  became 
substantially  a  suit  against  the  defendants,  and  that  any  defence  made  by 
the  sheriff  therein  was  gratuitous,  and  could  not  render  him  liable  for 
negligence;  and  that,  in  the  absence  of  fraud  or  collusion,  the  defendants 
were  bound  by  the  result  of  the  action,  and  could  not  attack  the  Judg- 
ment collaterally. 

Where  the  question  was,  whether  certain  directions  and  promises  consti- 
tuted a  ratification,  by  the  defendants,— i22^,  that  they  were  entitled  to 
have  the  Jury  instructed,  that  if  a  ratification,  claimed  to  have  been  made 
in  a  certain  letter,  was  made  without  full  knowledge  of  all  the  facts,  that 
It  was  not  a  ratification  in  law ;  and  that  this  was  so  notwithstanding 
the  statements,  &c.,  in  the  letter  were  not  the  only  evidence  of  ratifica- 
tion relied  on  by  the  plaintiff,  and  the  court  charged  that  if  the  defend- 
ants ratified  with  knowledge  of  the  power  assumed  by  their  agent  in  the 

,  acts  in  question,  they  were  liable. 

Thb  cause  was  tried  at  the  Chemung  circuit  before  one  of 
the  justices  of  this  court  and   a  jury  in  March,  1870.    It  ^ 

appeared  on  the  trial,  that  in  April,  1866,  the  defendants 
sent  to  S.  B.  Tomlinson,  Esq.,  an  attorney,  a  claim  against  J. 
H.  Dunn  for  collection,  upon  which  claim  judgment  was 
entered  8th  May,  1866,  for  $284.22  damages  and  costs.  An 
execution  was  on  the  same  day  issued  to  the  plaintiff,  who 
was  sheriff,  and  who,  on  12th  May,  levied  on  a  quantity  of 
cigars  as  the  property  of  Dunn.    Plaintiff  claimed  that  he 
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made  this  levy  by  dii-ection  of  Tomlinson,  and  on  his  promise 
that  defendants  would  indemniiy  him.  A  brother  of  Dunn 
sued  the  plaintiff  for  the  cigars,  and  plaintiff  gave  the  papers 
to  Tomlinson  who  defended  the  action ;  and  it  was  tried  on 
the  2d  June,  1868,  and  Dunn's  brother  recovered  a  judg- 
ment against  plaintiff  for  $821.41  damages,  as  the  value  ^f 
the  cigars,  and  $231.55  costs;  in  all,  $1,050.96. 

In  September,  1868,  plaintiff  paid  on  an  execution  issued 
on  the  judgment  obtained  by  Dunn's  brother,  $1,088.85,  and 
thereafter  brought  this  action,  averring  that  defendants  direc- 
ted plaintiff  to  sell  and  dispose  of  the  cigars,  and  apply  the 
proceeds  on  the  execution  of  Dunn's  brother  against  him,  and 
that  he  did  so  sell  them  and  apply  their^proceeds,  $198.71,  on 
said  execution,  ^'  leaving  the  balance  due  and  unpaid  on  said 
execution  of  about  $890.14,  being  the  amount  of  loss  and 
damage  incurred  and  sustained  by  said  plaintiff,  and  that  said 
defendants,  on  or  about  the  18th  day  of  June,  1868,  atW 
being  informed  of  the  facts  aforesaid  by  tlieir  said  attorney, 
promised  and  agreed  to  pay  whatever  deficiency  tliere  might 
be  on  said  last  execution,  after  applying  the  proceeds  of  the 
sale  of  said  property  thereon." 

The  answer  admitted  the  recovery  of  tlie  defendant's  judg- 
ment, the  issuing  of  execution  thereon  to  the  plaintiff,  and 
the  recovery  against  him ;  but  alleged  that  the  action  against 
the  sheriff  had  been  insufficiently  and  negligently  defended, 
and  otherwise  denied  the  complaint. 

The  plaintiff  rested  without  showing  what  the  cigars  sold 
for,  and  defendants'  counsel  asked  the  court,  under  the  plead- 
ings and  proofs,  to  restrict  the  plaintiff's  recovery  to  the  costs 
of  the  action  in  the  case  of  Dunnv.  JTowelljVLpou  the  ground 
that  the  plaintiff  had  not  shown  what  the  cigars  sold  tor, 
and  had  failed  to  show  any  deficiency. 

The  court  refused  the  request  and  the  defendants'  counsel 
excepted. 

It  is  claimed  by  the  plaintiff  that  Tomlinson  had  authority 
from  the  defendants  to  indemnify  him,  for  the  levy  on  the 
cigars  and  did  so,  and  that  defendants  ratified  Tomlinson's 
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act  after  the  plaintiff  was  beaten  in  the  action  by  Dunn's 
brother.  Both  the  authority  and  ratification  are  denied  by 
the  defendants.  The  authority  mainly  rests  upon  certain 
letters  introdaced  in  evidence,  and  others  all^^  to  have  been 
written  and  lost. 

The  defendants  made  an  offer  of  evidence  on  the  trial  and 
certain  requests  to  charge  the  jury,  which  were  refused,  and 
exceptions  were  duly  taken  to  the  several  rulings  of  the  judge. 
The  questions  arising  are  stated  in  the  opinion.  A  verdi<^ 
was  rendered  in  favor  of  the  plaintiff  for  $988.S0,  the  amonnt 
claimed,  and  interest  thereon.  Exceptions  were  made,  which 
were'  ordered  to  be  first  heard  at  General  Term. 

Srnith  <&  HiUy  for  the  appeUants* 

E.  B.  Harty  for  the  respondent. 

Present — ^Millee,  P.  J.,  Pottbr  and  Pabkkr,  JJ. 

By  the  Court — Milleb,  P.  J.  I  am  inclined  to  think  that 
there  was  no  error  on  the  trial  in  the  refusal  of  the  court  to 
restrict  the  plaintiffs'  recovery  to  the  costs  of  the  action  in  the 
case  of  Dunn  v.  HoweU^  on  the  ground  that  the  plaintiff  had 
not  shown  what  the  cigars  sold  for,  and  had  failed  to  show  any 
deficiency.  It  is  true  that  the  plaintiffs'  complaint  alleged  a 
direction  to  sell ;  the  sale  of  the  property  levied  upon  by  the 
plaintiff  as  sheriff;  the  application  of  the  avails  on  the  judg- 
ment recovered  against  the  plaintiff,  and  the  actual  deficiency 
paid,  and  only  claimed  judgment  for  such  deficiency;  but 
these  averments  were  not  necessary  in  order  to  maintain  the 
plaintiff's  action.  It  was  enough  to  aver  the  payment  and 
the  agreement  to  indemnify,  or  the  promise  to  pay ;  and  upon 
the  proof  of  this,  the  plaintiff  was  entitled  to  recover  with- 
out showing  a  sale  of  the  property  levied  upon.  It  was 
quite  sufficient  that  he  paid  the  amount  of  the  judgment, 
if  the  agreement  to  indenmify  was  proven ;  and  although 
the  plaintiff  only  recovered  for  the  amount  paid  after 
deducting  a  sum  conceded    to  have  been    received  from 
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the  sale  of  the  cigars,  yet  more  properly  the  burden  of  prov- 
ing the  amount  realized  upon  the  sale  devolved  upon  the 
defendants,  if  they  chose  to  question  the  amount  of  the  defi- 
ciency. The  sale  of  the  property  was  a  matter  independent 
of  the  indemnity  for  making  the  levy,  and  did  not  come 
within  the  scope  of  the  original  instructions  to  sell  from  the 
defendants.  In  making  the  sale  the  plaintiif  acted  as  the 
agent  of  the  defendants  after  the  judgment  was  obtained,  and 
after  the  liability  of  the  defendants  had  been  incurred ;  and 
tlierefore  it  was  for  the  defendants  to  establish  what  were  the 
avails  of  it,  if  they  disputed  the  amount  which  the  plaintiff 
conceded  had  been  realized. 

The  evidence  offered  to  show  the  negligence  of  the  plain- 
tiff and  the  attorney,  in  the  conduct  of  the  suit  which  Dunn 
brought  against  the  plaintiff,  was  properly  rejected  by  the 
court  upon  the  trial.  The  question  made,  as  to  the  attor- 
ney's negligence,  in  connection  with  the  plaintiff,  cannot  pro- 
})erly  be  raised  in  this  action.  There  is  no  such  relationship 
existing  between  the  plaintiff  and  the  attorney,  or  in  the 
duties  which  either  of  them  was  required  or  assumed  to  dis- 
charge, which  renders  the  one  liable  in  this  action  for  the 
acts  or  misconduct  of  the  other.  Their  positions  were  sepa- 
rate and  distinct,  and  there  was  no  joint  obligation  or  lia- 
bility. If  the  attorney  was  negligent  in  conducting  the  suit, 
he  is  individually  and  alone  responsible  for  his  negligence. 
The  plaintiff  occupies  entirely  a  different  position  from  that 
of  the  attorney  in  the  case.  What  the  latter  did  was  for  the 
defendants,  whose  buidiness  it  was  to  conduct  the  defence 
either  personally  or  by  attorney  afler  notice  had  been  given 
them.  They  were  the  parties  actually  interested  in  the 
defence.  Although  the  suit  was  nominally  against  the  plain- 
tiff,  he  was  under  no  obligation  or  duty  to  the  defendants  to 
defend  the  action  after  they  had  been  notified.  All  that  he 
did  was  of  a  gratuitous  character,  and  imposed  no  duty  upon 
him  which  renders  him  liable  for  negligence.  The  judgment 
recovered  was  virtually  against  the  defendants,  and  they  can- 
not impeach  it  collaterally.    The  case  at  bar  is  not  like  oiiC 
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where  notice  has  not  been  given,  and  where  the  party  has 
assumed  to  act,  and  to  defend,  without  notification  to  those 
interested.  {Bridgeport  F,  <&  M.  Ins.  Co,  v.  Triisoriy  7  Boaw., 
427.)  The  defence  was  the  defence  of  the  defendante, 
who  were  the  indemnitors,  and  tliey  are  concluded  by  tlie 
result,  in  the  absence  of  fraud  or  collusion  between  the  prose- 
cuting party  and  him  whom  the  defendants  were  bound  to 
defend.  {Dotiglasa  v.  Howlandy  24  Wend.,  35.)  There  is 
no  legal  principle  which  sanctions  the  interposition  of  a 
defence  in  this  action,  on  the  ground  of  negligence,  as  claimed 
by  the  defendants. 

It  is  insisted  that  the  court  erred  in  refusing  to  cliarge  the 
jury  as  requested;  that  if  what  was  claimed  by  the  plaintiff, 
as  a  ratification  in  the  letter  of  June  18, 1863,  was  made  by 
Christy  without  full  knowledge  of  all  the  facts,  it  waa  not  in 
]aw  a  ratification.  The  letter  referred  to,  directed  the  attorney 
to  sell  the  propeiiy,  and  promised  to  pay  any  deficiency  there 
might  be  upon  the  judgment.  To  make  an  unauthorized  act  of 
an  agent  binding  upon  the  principal,  upon  the  ground  of  a  sub- 
sequent ratification,  such  ratification  must  have  been  made  by 
the  principal  with  a  full  knowledge  of  all  the  &cts  affecting 
liis  riglits.  (Seymour  v.  Wyckaff,  10  N.  Y.,  213,  224 ;  Btom  v. 
Worthy  40  Barb.,  648,  654.)  Tlie  proposition  contained  in 
tlie  request  was  a  sound  one,  if  the  plaintiff  relied  solely  on 
this  letter  as  evidence  of  the  ratification,  or  if  it  was  not 
(*.overed  by  the  charge  already  made.  The  plaintiff  daims 
that  other  lettei*8,  received  after  the  levy  was  made,  contained 
and  were  evidence  of  the  ratification ;  and  as  this  request 
assumed  that  the  letter  named  was  the  only  one  which  con- 
tained evidence  of  the  ratification,  the  request  was  properly 
refused. 

As  I  understand,  there  is  evidence  in  the  case  which  tends 
to  show  that  other  letters  were  received  by  the  plaintiff  which 
might  be  considered  as  an  approval  of  what  had  been  done,  and 
as  showing  a  ratification  by  the  defendants.  It  is,  peiiiaps,  a 
rational  and  fiur  presumption,  that  all  of  these  were  relied 
upon,  by  the  plaintiff,  as  evidence  of  a  ratification ;  and  if 
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Bucli  is  tho  fact,  then  the  request  was  too  narrow  and  reetric- 
ted  in  its  character,  provided  the  scope  and  tenor  of  the 
charge  properly  covered  the  whole  testimony  relating  to 
the  subject.  It  becomes  important,  then,  to  inquire  whether 
the  charge  was  sufficiently  comprehensive  in  this  respect. 
The  judge,  after  charging  that  if  Tomlinson  was  directed  by 
the  defendants,  by  virtue  of  certain  letters,  to  proceed  and 
levy  on  the  property  and  remove  it,  and  assumed  the  defence, 
that  then  they  would  be  liable ;  or  if  they  authorized  Tomlin- 
son to  indemnify  the  sheriif  in  the  taking  of  this  property,  as 
he  did,  that  then  they  would  be  liable,  proceeded  to  say :  "Or 
if  after  the  property  had  been  taken,  aft:er  the  action  had  been 
tried,  and  decided  against  the  sheriff,  they  ratified  what  was 
done,  knomnff  of  the  power  which  Mr.  Tomlinson  had 
(issumed,  to  defend  the  action  in  their  name,  then  they  would 
he  liable."  I  think  that  this  was  not  enough,  and  does  not 
embrace  the  proposition  presented.  The  judge  speaks  of  a 
ratification  without  stating  what  is  meant  by  it ;  and  of  "  know- 
ledge of  powers,'*  without  in  any  way  saying  that  the  ratifi- 
cation must  be  made  with  full  knowledge  of  the  facts  afiecting 
the  transaction.  He  left  out  a  most  material  and  important 
part,  and  omitted  to  state  the  principle  upon  which  a  ratifi- 
cation of  prior  acts  is  founded.  This  clearly  did  not  cover 
the  request  made ;  and  as  the  court  refrised  to  charge,  except 
as  was  contained  in  the  charge  made,  which  did  not  embrace 
anything  in  regard  to  a  ratification  contained  in  the  letters,  I 
think  there  was  error.  There  was,  in  fact,  no  portion  of  the 
charge  which  covered  the  question  as  to  what  was  neces- 
sary to  constitute  a  ratification ;  and  although  the  plaintiff 
claimed  a  ratification  from  other  letters  besides  the  one 
especially  named,  he  at  the  same  time  insisted  that  this,  as 
well  as  the  others,  was  a  ratification,  and  in  the  absence  of  any 
directions  to  the  jury  as  to  any  of  them,  the  request  was 
right  and  should  have  been  granted.  The  defendants  had  a 
right  to  an  affirmative  charge  upon  the  proposition  nrnde. 
The  other  requests  to  charge  I  am  inclined  to  think  were 
properly  refused;    but,  inasmuch  as  a  new  trial  must  be 
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granted  for  the  error  already  stated,  it  is  not  necessary  to  dis- 
cuss them. 
New  trial  granted,  with  costs  to  abide  the  event. 


Ons  T.  Richmond,  and  others,  Respondents,  v.  Luoics  Foote, 

Appellant. 

(OsNSRAL  Tbbm,  Third  Dbpartmbnt,  Octobbr,  1870.) 

Part  payment  of  the  purchase-money,  with  i)088e68ion,  and  other  acts  cf 
the  Tendee,  onder  an  unwritten  agreement  for  the  purchase  of  land, 
which  render  it  impossible  to  replace  him  in  his  former  position,  will 
take  such  agreement  out  of  the  statute  of  frauds. 

And  where  such  an  agreement  is  proved,  with  undisturbed  possession  of 
which  the  vendor  has  knowledge,  and  payment  under  the  agreement  of 
part  of  the  purchase-money  with  improvement  of  the  land,  and  there  is 
no  other  contract  to  which  such  acts  can  be  referred,  it  wiU  be  inferred 
tliat  they  were  under  the  agreement  proved. 

Delay  in  making  payments  upon  a  contract  for  the  purchase  of  land  after 
the  time  required,  wUl  not  work  a  forfeiture  of  the  vendee's  rights  to 
specific  performance,  where  partial  payments  have  been  subsequently 
received,  and' negotiations  entered  into  to  complete  the  purchase,  and  no 
notice  of  the  vendor's  intent  to  insist  upon  forfeiture  for  non-payment  of 
arrears  has  been  given.  ^ 

The  vendee's  title  under  an  unwritten  contract  for  purchase  of  land,  taken 
out  of  the  statute  of  firauds  by  his  part  performance,  is  subject  to  sale  for 
payment  of  his  debts,  on  the  application  of  his  i>erBonal  representatives 
under  3  R.  8.,  Ill,  §66. 

A  petition  of  an  executor,  &c,  under  2  R  S.,  100,  §§  1,  2,  for  authority  to 
sell,  &c.,  real  estate,  which  states  that  "  the  amount  of  personal  pro- 
perty which  has  come  to  his  hands  as  appraised  by  the  inventory  is,  Ac  ,** 
sufficiently  states  the  amount  of  personal  property  which  actually  came 
into  his  hands.  And  a  staten\^nt  of  the  amount  received,  and  that  it 
is  still  in  his  hands  unpaid  and  unapplied,  sufficiently  shows  "tha 
application  "  of  the  moneys  received. 

And  it  is  enough,  if  the  necessary  facts  appear  from  the  papers  on  which 
the  surrogate's  order  is  founded ;  accordingly,  where  three  petitions  were 
made  the  basis  of  the  proceedings, — BM^  that  they  should  be  taken 
together  as  part  of  the  same  proceeding. 

The  petition  may  refer  to  a  former  petition,  filed  in  the  same  matter,  for 
a  statement  of  the  fkcts  necessary  under  the  statute. 
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So  a  guardian  for  the  infants  need  not  be  appointed  upon  a  final  applica- 
tion on  which  the  order  for  sale,  &c,  is  made,  where  a  guardian  has 
already  been  appointed  on  a  former  application  in  the  same  matter. 

It  is  too  late  to  object,  in  an' action  to  recover  possession  of  property  sold 
under  the  surrogate's  order  in  such  proceedings,  that  the  penalty  of  the 
bond,  given  under  the  statute  (g  67)  for  payment  of  the  balance  due  on 
the  contract  of  sale,  to  which  such  order  has  reference,  is  less  than  the 
actual  balance  due  on  such  contract. 

It  is  sufficient  if  the  petition  is  verified  before  a  justice  of  the  peace. 

It  is  also  proper,  that  the  vendee's  interest  in  the  land  should  be  sold  under 
the  proceedings ;  it  is  not  essential  that  the  contract  merely  be  assigned. 

In  an  action  to  recover  possession  of  property  held  under  a  sale  by  virtue 
of  such  proceedings,  and  questionhig  the  validity  thereof,  the  heirs-at- 
law  of  the  deceased  owners  of  the  contract  are  not  necessary  parties ;  nor 
can  such  an  objection  avail  without  answer  or  demurrer  upon  that  ground. 

This  is  an  appeal  from  a  jadgment  of  Special  Term  before 
Justice  PoTiEB,  adjudging  the  specific  performance  by  the 
defendant  of  a  contract  for  the  sale  of  certain  lands  in 
Moriah,  Essex  county,  made  by  John  C.  Hammond,  under 
whom  the  defendant  claims,  as  vendor,  to  Albert  Hubbard, 
imder  whom  the  plaintiffs  claim,  as  vendees. 

In  the  year  1856,  John  C.  Hammond  was  the  owner  of 
the  premises  in  question,  the  defendant  being  in  the  actual 
occupancy  and  management  of  the  same  for  Hammond,  and 
being  beneficially  interested  in  the  same.  In  that  year  Albert 
Hubbard  made  an  oral  agreement  with  Hammond,  which 
was  negotiated  through  the  defendant  for  the  purchase  of 
the  premises  at  the  price  of  $300.  No  time  of  payment 
appears  to  have  been  fixed. 

Hubbard  immediately  went  into  possession,  fenced  the  lot, 
cultivated  it,  dug  stumps,  and  otherwise  improved  the  land, 
and  occupied  it  till  his  death  in  1859.  Hubbard  paid  Ham- 
mond on  account  of  the  purchase-money  fifty  dollars,  Octo- 
ber 20th,  1856,  and  $100,  June  13th,  1857,  for  which  pay- 
ments receipts  were  given  by  Hammond. 

The  land  was  surveyed  in  1856,  or  in  the  spring  of  1857, 
by  one  Arnold,  under  the  direction  of  the  defendant,  he 
and  Hubbard  both  being  present.  In  May,  1857,  a  deed 
from  Hammond  to  Hubbard,  describing  the  promises  accord- 
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ing  to  Arnold's  survey,  was  drawn  by  direction  of  defendant 
and  left  with  Hammond  for  execution.  It  was  never  execu- 
ted, but  was  found  among  Hammond's  papers  after  his  death. 

Hammond,  some  weeks  aftier  receipt  of  the  draft  deed, 
declared  to  defendant  that  he  would  execute  the  deed  on  pay- 
ment by  Hubbard,  and  defendant  afterward  saw  Hubbard, 
who  made  excuses  for  his  delay  in  payment. 

Hubbard  died  intestate  17th  August,  1859,  leaving  a  widow 
and  three  minor  children.  Letters  of  administration  on  hir 
estate  were  issued  to  his  widow  and  one  McKenzie.  Ham« 
mond  died  intestate  1st  June,  1858.  His  title  to  the  pre- 
mises in  question  became  vested  in  Charles  F.  Hammond,  his 
brother.  Hubbard's  widow  and  children  remained  in  posses- 
sion  of  the  premises  down  to  tlie  surrogate's  sale  hereaftier 
named,  excepting  an  attempt  of  the  defendant,  in  1860,  to 
cultivate  the  land,  which  was  successfiilly  resisted  by  the 
widow  and  heirs  of  Hubbard. 

In  the  fall  of  1859  and  the  following  winter  or  spring,  the 
widow  of  Hubbardy  in  two  interviews  with  0.  F.  Hammond, 
who  then  held  the  title,  endeavored  to  make  an  arrangement 
with  him  to  pay  up  the  contract  and  take  a  deed.  Hammond 
at  one  time  said  the  contract  was  forfeited,  at  another  that 
Hubbard's  creditors  would  daim  what  money  he  had  paid  on 
the  contract,  and  again  that  the  defendant  claimed  the  lot, 
but  had  no  right  to  it. 

In  June,  1860,  Hubbard's  administrators  filed  with  the 
surrogate  of  Essex  county  a  petition  for  the  sale  of  the  intes- 
tate's real  estate  for  the  payment  of  his  debts ;  and  proceed- 
ings were  thereupon  had,  under  which  the  premises  in  ques- 
tion were  sold  to  the  plaintiff  Richmond  on  the  24th  of  June, 
1862,  who  gave  a  bond  to  the  administrators  in  the  penalty 
of  $400,  conditioned  for  the  payment  of  $175 ;  the  actual 
balance  due  upon  the  contract  being  something  over  $200, 
The  defendant  claims  the  proceedings  to  be  invalid  to  pass 
title  to  Richmond. 

Richmond  took  the  title  in  his  own  name,  but  for  the 
benefit  of  the  plaintifis  as  partners,  and  paid  for  the  same 
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with  partnership  funds.  In  May,  1864,  he  conveyed  to  his 
co-plaintiffs,  Foote  and  Dupuy,  an  undivided  two-thirds  of 
the  premises. 

From  the  time  of  the  deed  to  Richmond  the  plaintiffs  took 
and  held  possession. 

Plaintiffs,  in  August,  1862,  demanded  a  conveyance  from 
C.  F.  Hammond,  who  then  held  the  title,  offering  to  pay  the 
balance  due  on  the  contract.  Hammond  declined  to  convey, 
admitting  the  plaintiff's  equitable  right,  but  alleging  that 
defendant  had  forbidden  him  to  convey.  Plaintiffs  then  for- 
bade his  conveying  to  defendant. 

C.  F.  Hammond  conveyed  the  premises,  with  other  real 
estate,  to  the  defendant  on  the  25th  of  November,  1862, 
receiving  back  from  him  a  bond  of  indemnity  against  all 
claims  on  contracts  to  convey,  "  oral  or  written,"  and  agree- 
ing to  fulfill  all  such  contracts  outstanding  or  in  force  against 
C.  F.  Hammond,  John  C.  Hammond  or  Penfield,  and  to  save 
them  harmless,  defend  all  suits  on  such  contracts,  &c. 

This  conveyance  from  Hammond  to  defendant  was  in  pur- 
suance of  the  original  understanding  between  defendant  and 
John  C.  Hamm(Tnd,  and  on  payment  of  the  balance  of  an 
account,  stated  by  Hammond,  with  "  the  L.  A.  Foot  Cedar 
Point  farm  and  wharf,'*  in  which  that  property  was  charged 
with  its  original  cost  and  subsequent  disbursements  and 
interest,  and  credited  with  the  moneys  received  from  pro- 
ceeds of  parts  sold,  and  those  paid  to  the  Hammonds  by 
defendant.  Among  the  credits  to  the  property  in  this  account 
were  the  two  sums  of  |50  and  |100,  paid  by  Hubbard  to 
Hammond,  as  above  stated,  under  the  respective  dates  of 
20th  of  October,  1850,  and  13th  of  June,  1857. 

On  the  3d  of  June,  1864,  plaintiffs,  by  F.  W.  Tobey,  mado 
a  tender  to  the  defendant  of  tlie  balance  due  on  the  contract, 
with  draft  of  a  deed  of  the  premises  for  execution,  and 
demanded  a  conveyance  of  the  premises.  Defendant  refused 
to  convey,  making  no  objection  to  the  sufficiency  of  the  tender 
or  the  form  of  the  deed. 
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And  the  plaintiff  Richmond  had  at  least  once  before  made 
a  like  offer  and  demand. 

No  demand  was  ever  made  by  eitlier  of  the  Hammonds  or 
defendant  on  Hubbard,  his  widow  or  heirs,  or  the  plaintiffb, 
or  either  of  them,  for  payment  of  tlie  balance  due  on  the  con- 
tract,  nor  were  they  ever  put  in  default  in  relation  to  such 
payments  by  demand  or  notice  from  the  Hammonds  or 
defendants,  or  either  of  them. 

The  plaintiffs  had  judgment  for  a  conveyance  of  the  prem- 
ises on  payment  of  the  balance  due  on  the  contract,  and  for 
costs  against  the  defendant. 

The  justice  made  several  findings  of  facts,  to  which  excep- 
tions were  taken.  Various  objections  were  taken  to  evidence, 
the  admissions  of  evidence ;  and  also  motions  were  made  to 
strike  out  evidence,  and  overruled,  and  exceptions  taken  to 
the  decisions  of  the  justice.  A  motion  for  a  nonsuit  was 
denied  and  an  exception  taken. 

Judgment  that  the  defendant  convey  was  given,  with  costs, 
and  the  defendant  filed  exceptions  and  appealed. 

A.  C  Handy  for  the  appellant  * 

Hobert  S.  Sale,  for  the  respondents. 

Present — Miller,  P.  J.,  and  Pabker,  J. 

Miller,  P.  J.  This  action  is  brought  to  compel  the  spe 
cific  peiformance  of  an  alleged  contract  for  the  sale  of  a 
small  tract  of  land  situated  in  the  county  of  Essex  in  this 
State ;  and  the  question  to  be  determined  is,  whether  a  laiivfnl 
agreement  was  made  and  carried  into  effect,  in  part,  between 
John  C.  Hammond,  the  original  owner  of  the  premises,  as 
vendor,  and  Albert  Hubbard,  deceased,  under  whom  the 
plaintiff*  claims.  It  is  contended  that  the  contract  was  within 
the  statute  of  frauds,  and  therefore  void.  It  was  not  in 
writing,  as  required  by  the  statute  (2  R.  S.,  135,  §  8) ;  and, 
being  a  parol  agreement,  can  only  be  enforced,  and  a  specific 
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performance  decreed,  upon  the  ground  that  there  was  a  part 
performance,  which  takes  it  out  of  the  statute,  (2  E.  S.,  135, 
§  10.)  Upon  the  trial,  there  was  evidence  which  tended  to 
establish,  and  the  judge  at  Special  Term  found,  that  in  the 
year  1856,  Hubbard  made  a  parol  contract  with  Hammond 
for  the  purchase  of  the  premises  for  the  sum  of  $300,  pay- 
able on  demand,  by  whidi  Hubbard  was  to  build  and  keep 
in  repair  all  partition  fences,  and,  upon  full  payment  of  the 
amount,  a  warranty  deed  of  the  premises  was  to  be  executed ; 
that  Hubbard,  with  the  knowledge  of  Hammond  and  the 
defendant  (who  at  the  time  was  the  agent  of  Hammond), 
entered  into  the  possession  and  cultivation  of  the  premises, 
and  so  continued  until  the  time  of  his  death,  which  occurred 
in  1859. 

He  also  finds  and  the  testimony  shows,  that  on  the  20th 
of  October,  1856,  Hubbard  paid  fifty  dollars  to  Hammond, 
for  which  he  took  a  written  receipt,  which  provided  that  it 
was  ''  to  apply  on  contract  for  the  payment  of  land,  and  after- 
ward on  the  13th  day  of  June,  1857,  Hubbard  paid  the  sum 
of  $100,  for  which  a  receipt  was  also  given  to  apply  in 
payment  toward  land.''  These  findings,  I  think,  are  abun- 
dantly sustained  by  the  evidence.  It  is  perhaps  true  that  the 
payment  of  a  part  of  the  purchase-money,  of  itself,  was  not 
enough  to  take  the  case  out  of  the  statute  of  frauds.  (Fry, 
403 ;  Wil.  Eq.  Juris.,  184 ;  2  Story,  Jur.,  1 ;  Rhodes  v. 
Rhodes^  3  Sand.  Oh.  R.,  279.)  But  payment  made  within  a 
reasonable  time,  in  connection  with  possession  under  a  parol 
agreement,  and  accompanied  by  other  acts,  which  cannot  be 
recalled,  so  as  to  place  the  party  in  the  same  situation  he  was 
in  before,  will  take  a  parol  agreement  out  of  the  statute  of 
frauds.  {Lovrry  v.  Tew^  3  Barb.  Oh.  R.,  413.)  It  is  neces- 
sary, however,  in  order  to  take  a  case  out  of  the  statute  of 
frauds  upon  the  ground  of  part  performance  of  a  contract, 
that  the  existence  of  the  agreement  should  be  made  out  by 
clear  and  satisfactory  proof,  and  that  the  act  of  performance 
is  of  the  identical  contract.  {Parkhwrst  v.  Van  Cortland^ 
14  Johns.,  15  ;  Philips  v.  Thompson,  1  Johns.  Oh.,  131, 149 } 
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Fry,  387 ;  Wil.  Eq.  Jar.,  286.)  It  is  claimed  by  the  defend- 
ant's couuBel,  that  the  possession  taken  was  not  in  pursuance 
of  the  parol  contract  proved,  as  there  was  no  agreement  to 
that  effect.  By  the  agreement  proved  Hubbard  was  to  fence 
the  land,  which  was  an  act  of  possession  of  itself,  and  which 
was  followed  up  by  improvements  and  an  actual  occupancy 
until  Hubbard's  death  in  1869.  The  evidence  shows  that  tlie 
defendant,  who  acted  as  Hammond's  agent,  had  knowledge 
of  the  possession  by  Hubbard,  and  made  no  objection  on  his 
behalf;  that  he  had  a  deed  prepared  for  Hammond  to  execute, 
in  May,  1857;  that  he  saw  Hammond  and  asked  him  if 
Hubbard  had  got  the  deed.  Hanmiond  said  he  had  not  paid ; 
asked  if  Hubbard  was  in  possession ;  was  told  that  he  was, 
and  he  said  he  ought  not  to  occupy  it  unless  he  paid.  Soon 
after  this,  as  I  understand,  in  June,  1857,  Hubbard  paid  (100. 
With  full  knowledge  of  the  fstct,  Hammond  allowed  him  to 
continue  in  possession  until  he  died,  in  June,  1858.  Ham- 
mond  knew  that  Hubbard  was  in  possession  under  the  oon< 
tract,  and  both  parties  clearly  understood  that  the  possession 
was  taken  and  the  money  paid  in  part  performance  of  this 
identical  parol  agreement,  for  the  purchase  of  the  lot.  Ham* 
mond's  brother,  who,  after  Hammond's  death,  held  the  title, 
allowed  Hubbard  to  remain  until  the  latter's  death. 
The  widow  tlien  continued  in  possession  after  her  husband's 
death  unmolested,  except  an  entry  made  by  the  defendant  in 
1860,  which  was  successfully  resisted,  and  not  of  such  a  cha- 
racter as  was  tantamount  to  a  positive  act  of  re-entry,  or  a 
recovery  in  an  action  of  ejectment.  Both  parties  acquiesced 
in  Hubbard's  possession.  It  was  not  forbidden,  and  no  action 
was  brought  to  recover  damages,  on  the  premises ;  and  as  there 
was  no' other  contract,  the  inference  is  irresistible,  that  the 
possession  was  taken  and  held  under  the  parol  agreement. 

These  acts  were  unequivocal  and  significant  and  resulting 
from  the  agreement.  Hubbard  or  his  representatives  could 
not  recover  back  the  money  paid,  or  for  his  improvements. 
He  or  they  will  lose  all,  unless  a  specific  performance  is 
decreed,  and  will  suffer  an  injury  amounting  to  a  fraud  by  a 


IdtO.]  OP  THE  STATE  OF  NEW  YORK.  251 


Bichmoad  «.  Foute. 


refusal  to  execute  the  agreement.  Under  the  circumstances 
Hubbard  or  his  representatives  conld  not  be  placed  in  the  posi- 
tion they  occupied  before  part  performance.  (3  Barb.  Ch., 
413 ;  28  How.,  870 ;  44  Barb-,  138.) 

It  is  urged  that  the  contract  is  forfeited  by  lapse  of  time. 
Although  there  has  been  some  delay  in  making  the  payments, 
it  was  acquiesced  in  by  Hammond  daring  his  life,  and  since 
his  death  the  brother  of  Hammond,  and  the  widow  of  the 
deceased  entered  into  negotiations  to  complete  the  purchase. 
Time  was  not  originally  the  essence  of  the  contract,  and 
where  such  is  the  case,  it  may  be  waived  by  the  acts  of  the 
parties.  No  time  of  payment  was  specified  in  the  agreement. 
A  forfeiture  may  be  waived  by  partial  payments  by  the  ven- 
dee after  the  time  prescribed,  and  the  vendor  cannot  then 
stop  suddenly  short,  and  insist  upon  a  forfeiture  for  the  non- 
payment of  arrears  remaining  unpaid,  without  any  previous 
notice  of  his  intention  to  do  so  if  the  arrears  are  not  paid. 
{Harris  v.  Trovp^  8  Pai.,  428 ;  Voorhies  v.  De  Meyer j  2  Barb., 
87.)  Taking  all  the  &cts  and  circumstances  into  considera- 
tion, it  appears  that  there  was  a  recognition  of  the  contract 
and  an  acquiescence  in  it.  It  was  allowed  to  rest  undis- 
turbed without  any  action  by  either  party,  or  notice  of  an 
intended  forfeiture ;  and  I  am  not  prepared  to  say  that  there 
was  such  a  want  of  promptness  in  asserting  the  rights  of  the 
deceased,  as  precludes  a  decree  for  a  specific  performance. 
The  objection  that  too  long  a  period  of  time  has  elapsed,  is 
therefore  no  obstacle  to  the  plaintiff's  claim  in  this  action. 

I  think  that  the  interest  of  Hubbard  under  the  contract 
was  the  subject  of  a  legal  sale  under  the  statute.  (2  E.  S. 
Ill,  §  66.)'  The  statute  cited  provides,  that  <^if  the  deceased 
at  the  time  of  his  death  was  possessed  of  a  contract  for  the 
purchase  of  land,''  &c.,  his  interest  may  be  sold.  This 
includes  all  contracts  which  can  be  lawfully  enforced  whether 
oral  or  in  writing,  and  whether  the  estate  be  a  legal  or  an 
equitable  one.  The  statute  is  of  a  remedial  character^  broad 
and  comprehensive  in  its  terms,  and  embraces  every  interest 
in  land  to  which  a  party  may  be  entitled  by  virtue  of  any 
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contract,  for  the  purchase  thereof,  at  the  time  of  his  decease. 
Nor  is  there  any  force,  in  my  opinion,  in  the  suggestion,  that 
there  is  no  power  to  sell  under  a  contract  when  the  pay- 
ments have  become  due  and  unpaid  (and  especially  if  tliey 
become  due  in  the  lifetime  of  the  deceased)  except  where  the 
deceased  was  assignee  of  a  contract,  and  that  the  provisions 
of  sections  40,  41,  42  of  the  act  of  1837  are  confined  to  the 
case  of  a  deceased  assignee.  (S.  L.  of  1837, 531, 532 ;  2  R  S., 
Ill,  §§  66  to  68.)  This  would  be  too  narrow  and  restricted 
a  construction  of  the  law,  and  I  think  wa«  not  intended. 

Various  objections  are  made  to  the  validity  of  the  sale 
and  the  proceedings  before  the  surrogate.  The  defendant 
was  a  stranger  to  the  proceedings,  he  makes  na  claim  under 
Hubbard  or  his  heirs,  and  if  the  proceedings  can  be  ques- 
tioned collateraUy  we  can  only  inquire  as  to  those  objections 
which  relate  to  the  jurisdiction  of  the  surrogate.  {Sheldon 
V.  Wright,  1  Seld.,  497,  511 ;  Stanton  v.  Mlis,  2  Kern.,  577 ; 
Siblei/  V.  Waffle^  16  N.  Y.,  180,  185 ;  AoJdey  v.  I>yffertj  33 
Barb.,  176, 191 ;  Bloom  v.  Burdiok,  1  Hill,  180.) 

The  counsel  for  the  defendant  insists  that  the  proceedings 
of  the  surrogate  were  improperly  received  in  evidence,  and 
were  void  on  several  grounds.  1st.  That  the  first  petition  to 
sell  was  defective  in  not  stating  the  amount  of  personal  pro- 
perty which  had  come  to  the  hands  of  the  applicants,  and 
only  what  had  been  appraised  ;  nor  the  application  thereof, 
nor  the  debts  outstanding  against  the  intestate.  There  were 
three  petitions  in  all  which  related  to  the  sale,  the  last  two 
being  intended  to  supply  defects  real  or  supposed,  which 
existed  in  the  first  one.  The  first  one  states  that  the 
amount  of  personal  property  which  has  come  to  their 
hands  as  appraised  as  by  inventory  is,  &c.  This  is,  clearly, 
enough.  What  has  been  appraised  includes  what  has 
come  to  their  hands,  and  is  a  substantial  statement  thereof. 
The  statement  that  they  have  received  a  certain  sum  in 
money,  which  is  in  their  hands,  and  yet  unapplied  in  the 
first  petition,  shows  what  has  been  paid  and  what  remains, 
and,  therefore,  the  application  of  all  the  moneys  received. 
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It  was  not  necessary  that  tlie  whole  should  have  been  applied. 
(S.  L.  1837,  531,  §  41.)  The  amount  of  the  debts  is  stated 
in  gross  in  the  first  petition ;  and  if  this  is  a  defect  it  is  sup- 
plied by  a  statement  of  the  debts  in  detail  in  the  second.  It 
is  enough  that  they  appear  in  the  papers  upon  which  the 
order  of  sale  was  made.  The  three  petitions  may  be  taken 
together  as  a  part  of  the  same  proceeding.  It  is  merely  a 
matter  of  practice,  and  although  it  would  be  more  formal  if 
the  first  one  contained  all  that  was  necessary,  it  is  not  a  fatal 
objection  to  the  proceeding  that  defective  statements  are 
supplied. 

2d.  It  is  said  that  the  third  petition  is  defective,  and  gave 
no  jurisdiction ;  it  recites  the  previous  proceedings  and  states, 
tliat  through  inadvertence  the  lot  of  land  in  controversy  was 
omitted  and  left  out,  and  asks  for  the  usual  order  for  a  sale, 
and  refers  to  the  first  petition  for  authority  to  mortgage,  lease 
or  sell,  &c.,  and  to  the  orders  made  thereon.  I  think  it  was 
sufiicient  to  refer  to  the  former  petition,  and  this  made  it 
perfect,  and  embodied  all  the  facts  essential  to  confer  juris- 
diction. The  two  petitions  together  showed  the  debts,  the 
amount  of  the  property  on  hand,  all  the  real  estate  and  every 
other  requisite  to  make  out  a  case  for  a  sale,  and  there  was 
no  such  change  in  the  nature  of  the  case  or  the  facts  between 
June,  1860  and  August,  1861,  as  to  authorize  the  conchision 
that  the  last  petition  in  connection  with  the  others  did  not 
make  out  a  case.  The  blending  of  the  two  together  would  at 
most  be  an  irregularity  which  would  not  affect  the  jurisdic- 
tion of  the  officer,  and,  if  at  all  objectionable,  the  objection 
would  more  properly  be  presented,  on  the  hearing  or  upon  the 
direct  application  to  set  aside  the  proceedings  for  that  reason. 
It  was  not  a  jurisdictional  defect  in  any  sense  which  can  be 
successfully  assailed  in  a  collateral  proceeding. 

3d.  It  is  said  that  a  guardian  for  the  infant  should  have 
l)een  appointed.  The  answer  to  this  position  is,  that  a 
guardian  was  originally  appointed,  and  if  the  proceedings 
are  to  be  taken  as  a  whole,  which  I  think  is  proper,  then  the 
original  guardian  was  sufficient. 
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4th.  It  is  also  urged  that  the  bond  was  not  valid.  This 
objection  comes  too  late,  and  cannot  be  available  here.  The 
bond  was  in  the  penalty  of  $400,  and  recited  that  the  amount 
unpaid  on  the  contract  was  $176.  This  recital,  even  if  defec- 
tive, mast  control,  and  I  think  in  form  it  was  correct 

5th.  It  is  objected  further,  that  the  petitions  were  impro- 
perly verified  before  a  justice  of  the  peace  by  one  of  tlie  peti- 
tioners. The  statute  does  not  name  an  officer  before  whom 
the  petition  must  be  verified.  (2  R.  S.,  100,  §  2.)  It  would, 
therefore,  appear  to  be  sufficient,  that  it  was  sworn  to  before 
an  officer  authorized  to  administer  oaths. 

6th.  It  is  also  urged,  that  the  land  should  not  have  been 
sold,  but  tiie  contract  assigned.  I  think  a  sale  was  proper, 
and  within  the  meaning  of  the  statute.  The  deceased  had 
an  interest  in  the  land  under  a  contract  which  was  partially 
executed,  and  this  interest  was  the  subject  of  the  application 
and  of  the  sale. 

Some  other  objections  are  urged  which  do  not  require  dis- 
cussion ;  and  after  a  careful  examination,  I  am  satisfied  that 
the  sale  was  valid,  and  there  is  no  such  defect  in  the  pro- 
ceedings, as  to  authorize  this  court  to  declare  that  no  title 
was  conferred  by  the  deed  made  in  pursuance  thereof. 

The  objection  urged,  that  the  children  and  heirs  of  Hub- 
bard are  necessary  parties  to  this  action,  I  think,  cannot  be 
maintained.  The  sale  by  the  surrogate's  order  has  divested 
them  of  all  claim.  But  if  the  objection  is  tenable,  it  has 
been  waived  by  the  failure  of  the  defendant  to  raise  it  by 
answer  or  demurrer.    (Code,  §  144,  §  148.) 

The  several  objections  made  to  the  introduction  of  evidence, 
I  think,  are  not  valid.  Even  if  some  portions  of  tlie  evi- 
dence received  were  objectionable,  it  was  not  of  sudi  a  char- 
acter as  to  materially  affect  the  decision  of  the  case. 

Nor  do  I  think  that  the  findings  were  erroneous.  Whether 
they  were  correct  or  not  depends  upon  other  questions  which 
I  have  fully  discussed ;  and  as  there  was  no  error  of  the  jus- 
tice in  his  decision  of  any  of  them,  I  think  that  the  findings 
can  lawfully  and  properly  be  upheld. 
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After  a  careful  examination  of  the  points  urged  in  the 
elaborate  argument  of  the  defendant's  counsel,  I  am  satisfied 
that  there  was  no  eiTor  upon  the  hearing  of  the  case,  and 
that  the  decree  entered  at  Special  Term  should  be  affirmed 
with  costs. 

Judgment  affirmed. 


JoHK  K.  BuLLis  and  another,  Assignees,  &c.,  Itespondents, 
V.  Henbt  B.  Montgomkbt  and  others.  Appellants. 

(Okkeral  Term,  Third  Department,  October,  1870.) 

The  declarations  of  the  assignor,  made  before  an  assignment  for  the  benefit 
of  his  creditors,  are  not  admiasible  in  evidence  against  the  title  of  the 
assignee. 

So  held  upon  the  authority  of  Janes  v.  The  East  Bitser  Society  of  the  M.  B. 
Chureh,  die.  (21  Barb.,  161.) 

Where,  however,  the  assignee  claims  goods  nnder  the  assignment,  whicli 
were  fhindnlently  obtained  by  the  assignor,  the  latler's  declarations  made 
before  obtaining  the  goods,  and  tending  to  show  that  he  obtained  them 
by  fi*aud,  are  admissible,  against  the  assignee,  in  favor  of  the  tnie  owner. 

This  action  was  tried  before  the  court  and  a  jury,  at  the 
November  circuit  of  Greene  county,  1868. 

It  appeared  tliat  one  Edward  L.  Walters  and  the  defend- 
ants, Henry  B.  Montgomery  and  Sylvester  B.  Sage,  in  Jan- 
uary, 1867,  under  the  firm  name  of  Montgomery  &  Sage, 
were  merchants  and  copartners  at  Prattsville,  Greene  county, 
N.  Y.  Tlie  latter  also  owned  a  blacksmith  shop  and  tools, 
which,  with  the  stock  on  hand,  was  valued  at  $1,000. 

On  the  first  of  January,  1867,  Walters  negotiated  with  the 
defendants,  Montgomery  &  Sage,  for  a  purchase  of  the  black- 
smith property  and  tools,  representing  himself,  as  the  defend- 
ants claimed,  to  be  perfectly  responsible,  and  as  having  |1,500 
coming  to  him  in  Dutchess  county.  Montgomery  &  Sage, 
relying  on  these  representations,  sold  him  the  property  for 
$1,000,  taking  in  payment  his  two  notes  of  $500  each,  pay- 
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able  at  three  and  six  months.  Waltera  took  possession  at 
once,  and  carried  on  the  business  until  February  20th,  1867,  a 
little  oyer  a  montli,  when  he  disappeared. 

Montgomery  &  Sage  finding  Walters  to  be  lai^ly 
indebted,  and  claiming  that  his  representations  as  to  solvency 
were  false,  on  the  22d  February,  made  efforts  to  commence 
proceedings  to  recover  the  property . 

On  the  23d  of  February,  1867,  Walters  made  an  assign- 
ment, for  the  benefit  of  the  assignees  and  other  creditor?, 
to  the  plaintiffs  in  this  case. 

BttUis,  one  of  the  assignees,  brought  the  assignment  to 
Catskill,  had  it  recorded  on  that  day,  and  arrived  with  it  at 
Prattsville  on  Sunday,  and  on  the  same  day  obtained  the 
keys  of  the  blacksmith  shop,  went  there  unlocked  it  and  then 
locked  it  again. 

An  action  was  brought  in  favor  of  Montgomeiy  &  Sage. 
against  Walters,  to  recover  possession  of  the  property,  and 
the  property  was  taken  by  the  sheriff  and  delivered  to  the 
plaintiffs  in  said  action.  The  next  morning  Bullis  was 
informed  that  the  property  was  replevied  and  in  charge  of 
the  deputy  sheriff,  who  had  taken  it  about  one  o'clock  that 
morning,  under  proceedings  for  claim  and  delivery  at  the 
suit  of  Montgomery  &  Sage. 

The  plaintiffs  in  this  action  did  not  demand  and  made  no 
claim  to  the  property  under  their  assignment,  nor  did  they 
proceed  under  the  Code  to  get  it  back  into  their  hands ;  but 
allowed  the  sheriff,  or  his  deputy  to  deliver  it  to  Montgomery 
&  Sage,  as  plaintiffs  in  their  action. 

Offers  of  testimony  were  made  upon  the  trial  which  are 
stated  and  discussed  in  the  opinion.  On  the  trial  the  defend- 
ants moved  for  a  nonsuit,  which  was  denied  and  an  excep- 
tion was  taken  to  the  ruling.  At  the  close  of  the  case  the 
defendants  moved  for  the  discharge  of  the  sheriff,  the  defend- 
ant Osborne,  who  was  also  prosecuted  with  Montgomery  & 
Sage,  which  motion  was  denied  and  an  exception  taken.  The 
jury  found  for  the  plaintiffs,  and  the  court  ordered  that  the 
^  case  and  exceptions  be  first  heard  at  General  Term. 
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&  Hand  and  James  B.  OVney,  for  the  appellant. 

Z>.  K.  Olney,  for  the  respondents. 

Present — Milleb,  P.  J.,  Potter  and  Pabkeb,  J  J. 

By  the  Court — Miller,  P.  J.  The  defendants  in  this 
action  justified  under  proceedings  in  an  action  to  recover 
possession  of  the  property  on  the  ground  that  Walters,  who 
purchased  the  property  of  the  defendants  Montgomery  & 
Sage,  perpetrated  a  fraud  upon  them  in  representing  that  he 
was  solvent  when  he  was  insolvent.  That  he  knew  at  the 
time  he  was  insolvent.  That  he  had  resolved  to  make 
the  assignment  which  he  did  make  within  one  month  after  the 
sale,  and  before  the  notes  given  for  the  purchase-money 
liad  matured,  with  the  intent  and  for  the  purpose  of  defraud- 
ing the  said  defendants.  Upon  the  trial,  after  evidence  had 
been  given  of  the  transaction  between  the  parties,  the 
defendant's  counsel  offered  to  prove  by  one  witness  that  in 
a  conversation  between  Walters  and  the  witness,  before  he 
(Walters)  bought  the  property,  statements  of  Walters,  of  his 
purpose  to  cheat  and  defraud  the  defendants,  Montgomery 
&  Sage.  This  evidence  was  objected  to,  excluded,  and  an 
exception  to  the  ruling  of  the  justice  taken  by  the  defendants. 
Although  it  is  not  distinctly  stated,  I  understand,  from  the 
testimony  of  the  witness,  to  the  effect  that  he  recollected  the 
transaction  in  regard  to  the  tools ;  that  the  alleged  con- 
versation must  have  occurred  immediately  preceding  the 
purchase  of  the  tools.  In  the  progress  of  the  cause,  and 
after  Walters  had  been  sworn  as  a  witness,  and  testified  as  to 
the  character  of  the  transaction,  the  defendants'  counsel 
proposed  to  prove  that  Walters,  a  few  days  before  the  sale 
and  purchase  of  the  property  in  question,  declared  that  he 
meant  to  beat  these  two  defendants,  Montgomery  &  Sage, 
out  of  their  property.  This  testimony  was  objected  to  by 
the  plaintiff's  counsel,  on  the  grounds  that  it  was  immaterial, 
and  that  Walters  had  not  been  interrogated  upon  that  subject 
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The  objection  was  BUBtained,  and  an  exception  taken  by  tlic 
counsel  for  the  defendants  to  the  decision  of  the  oonrt.  I 
think  that  the  conrt  erred  in  excluding  both  the  offers  of 
testinionj  made,  which  embraced  the  same  subject-matter 
and  involved  the  same  principle.  The  question  whether  the 
declaration  or  admission  of  an  assignee  or  prior  owner  of 
property,  or  a  ohoses  in  action  is  admissible  in  eviden^^  lias 
been  the  subject  of  much  discussion,  and  of  many  adjndica* 
tions  in  this  State,  and  the  reports  abound  with  numerous 
decisions  on  the  subject.  In  Paige  v.  Cagwin  (7  HiU,  361) 
it  was  held,  that  the  declarations  made  by  the  payee  of  a 
negotiable  promissory  note,  while  he  owns  and  holds  it,  are 
not  admissible  against  one  to  whom  it  is  subsequently  trans- 
ferred for  value,  though  the  transfer  is  after  maturity. 

Tlie  English  and  American  authorities  on  the  subject  are 
reviewed  here  at  length,  and  explained,  and  the  learned 
judge  quotes  from  Mr.  Greenleaf 's  Treatise  on  Evidence, 
in  which  he  lays  down  the  rule,  that  an  assignee  is  bound, 
in  certain  cases,  by  the  previous  admissions  of  the  assignor  in 
disparagement  of  his  own  title,  and  says :  ^  But  this  is  true 
only,  where  there  is  an  identity  of  interest  between  tlie 
assignor  and  assignee,  and  such  identity  is  deemed  to  exiet, 
not  only  where  the  latter  is  expressly  the  mere  agent  and 
representative  of  the  former,  but  also  where  the  assignee  has 
acquired  a  title,  with  actual  notice  of  the  true  state  of  that 
of  the  assignor,  as  qualified  by  the  admissions  in  question,  or 
where  he  has  purchased  a  demand  already  stale,  or  otherwise 
infected  with  circumstances  of  suspicion.'^  And  then  pro- 
ceeds to  review  the  authorities  cited  to  sustain  this  proposi- 
tion. He  remarks :  ^'  It  may,  I  think,  be  laid  down  as  a 
general  proposition,  that  the  cases  in  which  such  evidence 
has  been  held  admissible,  are  those  only  where  the  declara- 
tions were  made  by  a  party  really  in  interest,  or  by  one 
through  whom  the  plaintiff  claimed  as  a  privy  by  represen- 
tation, or  in  cases  of  bankruptcy,  death,  and  otliers  of  a 
similar  character.  Where  the  rule  is  applicable,  there  must, 
it  is  conceded,  be  *an   identity  of  interest'  between  the 


1870;]  OP  THE  STATE  OF  NEW  TORE.  g59 


^^^^•^'^m'mt^^ 


BuUis  c.  MLontgpmvy. 


afisignor  and  aaaignee.  That  relation  appears  to  me  to  be 
based  on  the  &Qt  that  the  rights  of  the  assiguor  continue, 
and  are  represented  by  the  assignee."  This  doctrine  is  fally 
indorsed  in  Smith  y.  WM  (1  Barb.,  280),  and  Pasksb,  J., 
says :  ^^  This  ^  identity  of  interest,'  is  said  in  JFitch  y.  Chaih 
man  (10  Conn.  Bep.,  8),  to  exist  where  the  nominal  party  was 
suing,  in  fact,  for  the  benefit  of  a  third  person.''  This  prii^ 
eiple  is  also  approved  in  Foater  v.  J3eale  (21  N.  Y.,  247). 
(See,  also,  J3ootA  v.  Stoes^j  4  Seld.,  276.) 

Within  the  principle  of  the  eases  cited,  it  would  appear 
to  be  sufficient,  that  the  plaintiffi  in  this  action  claimed  as 
the  representatives  of  the  assignor,  and  that  they  were  prose*- 
cuting  for  the  benefit  of  the  assignor,  whose  debts  were  to 
be  paid  under  the  assignment,  and  who  was  to  be  benefited 
thereby.  Clearly,  here  was  an  identity  of  interest,  and  a  nom- 
inal party,  the  assignee  suing  for  the  benefit  of  a  third  per* 
son,  the  assignor.  It  is  difficult  to  see  in  what  particulars  the 
case  at  bar  differs  from  that  of  the  assignee  in  bankruptcy, 
who  prosecutes  for  the  benefit  of  creditors  or  an  administra* 
tor,  or  executor  of  an  estate,  which  are  distinctly  recogniced 
in  Paige  v.  Cagwi/n^  supra.  There  seems  to  be  the  same 
identity  of  interest  in  each  of  the  eases ;  and  I  am  unable  to 
discover  any  satisfiM^tory  reason  why  the  declarations  of  an 
assignor,  where  a  hcnafide  purchaser  for  value  is  not  affected, 
made  prior  to  an  assignment  where  the  assignor  has  no 
motive  or  object  to  falsify  the  truth,  are  not  evidence  against 
the  assignee.  As  an  original  question,  I  should  have  no  hesi* 
tation  in  holding  that  they  were  admissible ;  but  in  «/bn«9  v. 
The  East  Society  qf  the  M.  E.  Church  afRocheOer  (21  Barb., 
161),  it  was  held  that  the  declarations  of  an  assignor,  made 
before  an  assignment  in  trust  for  the  benefit  of  credit(»rs,  is 
not  admissible  to  affect  tlie  rights  of  the  assignee.  While  I 
cannot  concur  with  the  reasoning  of  the  judge  who  delivered 
the  opinion  in  the  case  last  cited,  I  yield  to  the  authority  of 
a  General  Term  decision  as  obligatory  and  binding  until 
overruled  by  a  higher  tribunal.  I  think,  however,  that  the 
evidence  was  admissible  npon  other  grounds. 


260  CASES  IN  THE  SUPREME  COURT  [Oct, 

BuUifl  9,  Montgomeiy. 

The  question  of  fraiid  in  the  case  now  considered  goes 
bejond  the  assignment,  and  dates  back  to  the  original  pur- 
chase of  the  property ;  and  it  is  held  that  on  a  question  of 
fraud,  in  the  sale  of  property,  the  declarations,  as  well  as 
the  doings  of  the  actors,  to  the  transaction,  are  competent 
evidence.  The  declarations  give  character  to  the  acts.  (  Orary 
V.  Spragne^  12  Wend.,  41.)  In  this  case  evidence  of  the  acts 
and  declarations  of  one  of  the  original  vendees  to  the  bill  of 
sale  and  of  another  party  were  received  to  show  a  combination 
to  deprive  the  plaintiff  of  his  claim  npon  the  property  by  vir- 
tue of  the  bill  of  sale.  The  declarations  which  were  offered 
in  evidence  immediately  preceded  the  sale,  and,  so  far  as  may 
be  practicable  in  a  case  of  this  character,  were  really  a  part 
of  the  res  gesta.  They  would  not,  of  course,  be  made  at  the 
time  of  the  sale  to  the  party  sought  to  be  defrauded,  and  yet 
they  constitute  an  important  element  of  the  transaction,  and 
bear  directly  upon  the  question  of  fraud.  Fraud  can  rarely, 
if  ever,  be  proved  directly,  and  is  ordinarily  established  by 
facts,  circumstances  and  declarations  of  an  indirect  character. 
Especially  is  this  the  case  where  it  is  a  question  of  intent, 
which  can  usually  be  proved  only  by  the  acts  and  by  the 
declarations  of  the  party,  made  secretly  where  it  was  not 
supposed,  that  they  would  be  communicated  to  the  other 
side.  I  think  this  testimony  was  competent  as  against  the 
assignee,  as  a  part  and  parcel  of  the  transaction  alleged  to  be 
tainted  by  fraud;  and  the  defendants  were  not  bound  to 
inquire  first  of  Walters,  who  was  a  party  in  an  adverse  inte- 
rest, seeking  to  sustain  the  assignment,  before  introduciDg 
the  evidence.  This  would  have  been  proper  for  the  purpose 
of  impeaching  Walters  as  a  witness ;  but  the  rule  is  not  appli- 
cable where  the  testimony  strikes  at  the  foundation  of  the 
action,  and  tends  to  establish  fraud  against  a  party. 

There  are  other  questions  in  this  case ;  but  as  a  new  tria] 
must  be  granted  for  the  error  of  the  court  in  the  rejection  of 
evidence,  it  is  not  important  to  discuss  them. 

New  trial  granted. 
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Geobge  M.  Chapman,  Eespondent,  v.  The  Delaware, 
Lackawanna  and  Westebn  Railroad  Company,  Appel- 
lant. 

(General  Term,  Third  Department,  Ogtorbr,  1870.) 

In  ^ectment  hy  a  mort^gagee  in  possession,  after  de&nlt,  nnder  an  agreement 
with  the  mortgagor  therefor,  the  defendant  cannot  defend  upon  the  title 
of  a  third  party,  which  is  barred  by  twenty  years'  adverse  possession  by 
the  plaintiff. 

The  plaintiff  in  ejectment,  may  prove  title  as  mortgagee  in  possession  by 
agreement  with  the  mortgagor,  although  his  oomplaint  avers  that  he  is 
entitled  as  owner  in  fee  simple. 

Evidence  of  a  parol  surrender  of  lands,  by  the  mortgagor  followed  by 
actual  possession  under  it,  is  competent  in  ejectment  to  show  the  title  of 
a  mortgagee  in  i>ossession. 

Affidavits  of  proceedings  in  foreclosure  by  advertisement,  under  which  the 
mortgagee  has  bidden  in  the  property,  although  not  sworn  before  suit 
brought,  are  admissible  in  evidence  in  ejectment  by  the  mortgagee,  as 
part  of  the  history  of  his  daim  of  title. 

Where  a  complaint  in  ejectment  avers  possession  by  the  defendant  as  a 
corporation,  and  the  answer  admits  possession  as  alleged,  there  is  a  sub- 
stantial admission  of  the  defendant's  corporate  existence. 

Appeal  from  an  order  denying  a  new  trial  and  from  the 
judgment  entered  on  a  verdict  in  favor  of  the  plaintiff. 

The  cause  was  tried  before  Jnstice  Murray  and  a  jury  at 
the  Tompkins  circuit,  in  September,  1868. 

The  plaintiff  in  this  action  sought  by  ejectment  to  recover, 
with  damages  for  withholding,  the  possession  of  a  piece  of 
land  occupied  by  the  defendant,  a  railroad  corporation.  The 
defendant  made  no  claim  of  any  right  to  enter  upon  the 
land,  and  to  retain  possession  they  fortified  themselves  with 
simply  a  tax  title.    The  comptroller  annulled  this  tax  title. 

The  plaintiff,  as  a  mortgagee  in  possession  after  default, 
held  the  lands  at  time*  of  defendants  entry,  and  for  some 
years  before.  The  mortgage  had  also  been  foreclosed  by 
advertisement  under  the  statute,  and  the  premises  were  bid 
in  at  the  foreclosure  sale  by  the  plaintiff,  but  the  affidavits 
were  made  up  ai  i  sworn  to  after  suit  brought. 
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The  jury  found  in  favor  of  the  plaintiff.  Various  objec- 
tions were  made  on  the  trial  and  exceptions  taken  to  the 
rulings  of  the  judge,  which  are  sufficiently  stated  in  the 
opinion. 

A  motion  was  made  for  a  new  trial,  which  was  denied  and 
a  judgment  entered.  The  defendant  appealed  from  the  order 
denying  a  new  trial  and  from  the  judgment. 

B^era  <b  Howard^  for  the  appellant. 

Jerome  JRowe^  for  the  respondent 

Present — Miller,  P.  J«,  Pottbb  and  Pabkeb,  J  J. 

« 

Miller,  P.  J.  This  was  an  action  of  ejectment  to  reooyer 
a  strip  of  land  in  Ithaca,  occupied  by  the  defendant  as  a  rail^ 
road.  To  show  the  title  of  the  plaintiff,  he  introduced 
several  deeds,  and  among  others,  a  deed  from  the  executors 
of  Simeon  DeWitt,  deceased,  to  one  Oharies  A.  Gregory, 
which  was  in  the  form  of  an  ordinary  executor's  deed,  reci- 
ting a  clause  in  the  will  of  the  deceased,  by  which  he  empow- 
ered his  etecutors  to  sell  his  real  estate  ^'  for  such  considera- 
tion as  they  shall  judge  proper,  for  tlie  purpose  of  discharging 
my  debts,  and  creating  funds  for  the  support  of  my  fitmily.'' 

The  introduction  of  this  deed  was  objected  to  by  the 
defendant  as  not  authorized  by  the  will,  and  as  conveying  no 
title.  The  objections  were  overruled  and  an  exception  taken 
to  the  decision  of  the  court.  The  consideration  expressed  in 
the  deed  was  the  sum  of  one  dollar ;  the  power  to  sell  was  to 
pay  debts,  and  to  raise  funds  to  support  "die  &mily,  and  as 
there  was  evidence  to  show,  that  the  sum  of  $9,000  was  soon 
afterward  raised  by  mortgage  upon  the  same  property,  it  is  a 
fair  presumption,  that  a  sale  for  the  sum  of  one  dollar  could 
not  have  been  made  in  accordance  with  the  provisions  of  the 
will.  It  was  substantially  held  in  AUen  v.  De  Witi  (3 
Coms.,  27Y),  where  this  provision  of  the  same  will  was  in 
question,  that  a  conveyance  where  nothing  was  paid  was 
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invalid,  and  not  an  execution  of  the  power  contained  in  the 
will.  Id  the  defendant  in  a  position  to  question  the  validity 
of  this  deed  ?  It  is  claimed  bj  the  plaintiff,  that  since  the 
date  of  this  deed  (1838)  there  has  been  a  possession  of  the 
premises  under  daim  of  title,  exclusive  of  any  other  right 
founded  upon  a  written  instrument,  for  more  than  twenty  yeai-s 
prior  to  the  commencement  of  this  action.  There  are  grounds 
for  sustaining  this  claim,  and  as  the  defendant  is  a  stranger 
to  the  title,  I  do  not  see  that  the  objection  to  the  evidence  is 
available.  The  defendant,  in  an  ejectment,  cannot  avail 
himself  of  an  outstanding  title,  which  is  barred  by  the  statute 
of  limitations,  or  which  has  never  been  ftilly  vested  in  tlie 
grantee.  (Hoag  v.  Hoag^  85  N.  Y.,  473.)  The  heirs  of 
Simeon  DeWitt  would  be  barred,  or  any  one  claiming  under 
them  by  the  statute  of  limitations,  and  the  defendant  can 
occupy  no  better  position.  It  may  also  be  remarked,  that 
the  deed,  if  given  without  full  authority,  would  not  be  void, 
but  voidable  at  the  election  of  the  parties  interested,  to  take 
the  estate,  or  some  interest  in  it,  in  case  the  deed  was  vacated ; 
but  the  defendant  is  not  in  a  situation  to  raise  the  question 
of  a  want  of  power. 

There  was  no  valid  objection  to  the  evidence  of  the  plain- 
tiff, to  show  himself  a  mortgagee  in  possession  by  agreement 
with  the  mortgagor.  Although  the  complaint  alleged 
that  the  plaintiff  was  the  owner  in  fee,  it  did  not  neces- 
sarily establish  title  otherwise,  because  the  plaintiff 
claimed  title  under  a  mortgage.  A  title  in  fee  simple  may 
be  established,  I  think,  by  such  evidence.  It  is  enough  for 
the  plaintiff  to  show  a  right  to  the  possession  of  the  pre- 
mises  at  the  time  the  suit  was  commenced  to  entitle  him  to 
recover.  (2  R.  S.,  title  1,  part  3,  chap.  5,  §  25.)  And  a 
mortgagee  in  possession  after  default,  holds  such  a  right  of 
possession  as  is  embraced  within  the  foregoing  enactment, 
lie  has  a  title  against  all  the  world  until  dispossessed  or  until 
the  payment  of  the  moneys  due  on  the  mortgage.  ( Yai\ 
Duyne  v.  Thayre,  14  Wend.,  233 ;  Phyfe  v.  RiUy^  15  Wend., 
248 ;  Casey  -•  Buttolphj  12  Barb.,  S.  C,  637.)    The  proof 
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offered,  therefore,  came  within  the  allegations  of  the  com- 
plaint. This  is  not  like  a  ease  of  a  mere  equitable  title  to 
land,  where  the  rights  of  the  parties  must  first  bQ  settled  by 
a  court  of  equity  and  a  specific  performance  of  a  contract 
enforced,  as  in  Peck  v.  Newton  (46  Barb.,  173). 

The  testimony  sliowing  a  parol  surrender  of  the  premises 
was  properly  received.  The  agreement  to  surrender  the  farm 
seems  to  have  been  made  to  save  the  expenses  of  a  foreclo- 
sure ;  and  followed  up  as  it  was  by  an  actual  surrender  after- 
ward, I  think  the  testimony  of  what  was  said  about  it  was 
competent.  While  tlie  verbal  understanding  of  itself  would 
be  invalid,  yet  the  possession,  which  was  the  main  thing  to 
be  accomplished,  was  an  execution  of  the  oral  agreement. 
At  common  law  the  mortgagee  was  vested  with  the  legal 
estate,  subject  to  be  defeated  by  the  performance  of  the  con- 
dition of  the  mortgage,  and  the  surrender  was  not  creating  an 
interest  in  lands,  but  taking  possession  by  the  mortgagee  of 
lands,  which  have  been  conveyed  to  him  upon  a  certain  con- 
tingency. 

The  testimony  of  the  plaintiff  as  to  the  value  of  tlie  use  of 
the  land,  was  competent.  No  objection  was  made  upon  the 
ground  that  he  was  not  qualified  to  speak  on  the  subject ; 
and  if  there  had  been,  I  think  he  had  sufficient  knowledge  to 
authorize  his  evidence  to  be  given.  Nor  was  any  specific 
objection  taken  to  proof  of  the  value  of  the  lands  after  the 
suit  was  commenced  and  to  the  time  of  trial.  It  may  be 
added  that  the  judge  charged  the  jury,  that  if  they  found  for 
tlie  plaintiff  he  would  be  entitled  to  damages  for  six  years, 
terminating  at  the  time  the  action  was  commenced.  This 
entirely  disposes  of  any  question  as  to  the  value  of  the  use 
of  the  land  after  the  suit  was  brought. 

The  affidavits  on  the  foreclosure  were  properly  admitted 
in  evidence,  to  show  the  history  of  tlie  plaintiff's  daiin. 
They  did  not  show  title,  and  the  judge  charged  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  as  a  purchaser  at  the 
sale ;  but  if  at  all,  as  a  mortgagee  in  possession  of  the  pre* 
mises.     Although  the  affidavits  were  sworn  to  after  the  suit 
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was  commenced,  jet  no  injury  could  accrue  to  the  defendant 
by  the  admission  of  this  evidence,  as  his  recovery  was  had 
entirely  upon  another  ground;  and  therefore  even  if  the 
judge  erred,  it  is  no  ground  for  granting  a  new  trial. 

Some  other  points  are  ntiade  as  to  the  admission  of  evi- 
dence ;  but  none  of  them  are  well  taken,  and  they  do  not 
require  discussion. 

The  motion  for  a  nonsuit  was  properly  denied,  and  the 
case  was  properly  submitted  by  the  judge  to  the  jury. 

It  was  substantially  admitted  by  the  pleadings  that  the 
defendant  was  a  corporation.  The  complaint  was,  that  the 
defendant  was  in  possession  as  a  corporation,  and  the  answer 
admits  that  the  defendant  is  in  possession.  This  is  not  such 
a  denial  of  corporate  existence  as  will  raise  an  issue  on  that 
question. 

The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment^ must  be  affirmed  with  costs. 


Edoab  W.  DuirsoN  and  another,  Eespondents,  v.  Thb  Kew 
YoBK  Central  Railboad  CoMFAtnr,  Appellants. 

(GsinEBAL  Tbbu,  Thibd  DEPABTicBirr,  October,  1870.) 

The  plaintiff  shipped  goods,  by  a  common  carrier,  whose  route  terminated 
at  Albany,  addressed  to  a  consignee  at  New  York,  ^  by  Union  Express 
(rom  Albany."  He  discoyered  after  shipment  that  the  express  company 
was  wrongly  named  in  the  address,  and  applied  to  the  carrier,  who  cor- 
rected the  way  bill ;  the  plaintiff's  agent  then  gave  an  order  for  the  goods, 
to  the  proper  express  company  at  Albany,  and  informed  the  carrier  at 
Albany  of  the  change ;  the  latter  promised  to  see  to  it,  and  ship  the 
goods  on.  The  goods  were  placed  by  the  carrier  in  a  warehouse  at 
Albany,  on  arriral  there,  and  two  days  after  were  damaged  there  by  an 
unusual  and  unexpected  flood. — Held,  that  the  defendant  (the  carrier) 
was  chaigeable  with  the  damage  as  a  common  carrier. 

JBMy  further,  that  the  defendant  could  not  clahn  exemption  from  liability, 
on  the  ground  that  the  <f  vnage  resulted  from  the  act  of  God. 
Laksino  —  Vol.  IIL  34 
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TmB  was  aa  appeal  bj  the  defendant  from  a  judgment  of 
the  Supreme  Court  in  the  fourth  district,  rendered  in  favor 
of  the  plaintiflb  on  the  report  of  a  referee. 

The  action  waa  brought  to  recover  damages  for  injuries  to 
a  quantity  of  buckskin  mittens  and  gloves,  delivered  by  the 
plaintifis  to  the  defendant's  agent  at  Fonda,  for  transporta- 
tion to  Albany  (a  distance  of  forty-four  miles),  and  there  to 
be  delivered  to  an  express  company,  for  transportation  to 
New  York. 

Eight  boxes  of  the  mittens  and  gloves  were  delivered  at 
the  defendant's  depot  at  Fonda  on  the  29th  of  January, 
1857.  They  were  marked  to  the  plaintiffi,  No.  27  Courtland 
street,  N.  Y.,  by  Union  Express  from  Albany.  The  goods 
were  put  on  the  defendant's  freight  car  No.  1272,  then  stand- 
ing at  Fonda,  for  the  reception  of  eastern  freight,  and  when 
loaded,  in  accordance  with  the  usual  custom,  were  to  be  taken 
to  Albany,  by  some  freight  train  coming  from  the  west.  The 
car  left  Fonda  on  the  2d,  and  reached  Albany  on  the  night 
of  the  5th  of  February^  From  the  time  of  the  receipt  of  the 
goods  at  Fonda,  until  their  arrival  at  Albany,  a  furious  snow 
storm  was  raging,  which  impeded  the  passage  of  trains,  and 
for  this  reason  the  goods  of  the  plainti£&  were  delayed,  but 
by  no  fault  or  negligence  on  the  part  of  the  defendants. 

After  the  goods  had  been  loaded  in  the  car,  the  agent  of 
the  plaintiff  called  to  get  them  back  and  send  them  by 
express,  as  he  was  fearful  they  would  not  get  through  to 
Albany,  in  time,  on  account  of  the  storm. 

He  also  stated  that  the  goods  were  wrongly  marked  to  the 
Union  Express  Company,  and  that  no  such  company  existed, 
and  he  wanted  them  to  go  by  the  American  Express  Company 
or  the  Hudson  River  railroad ;  but  as  the  car  could  not  con- 
veniently be  unloaded,  the  way  bill  was  altered  to  read,  Ameri- 
can Express  Company,  and  the  plaintiff's  agent,  proceeded  to 
Albany,  and  gave  the  American  Express  Company  an  order 
for  the  goods  on  their  arrival,  and  called  on  the  defendant'^ 
freight  agent  at  the  freight  office,  and  informed  him  of  the 
matter,  and  that  he  wanted  the  goods  s^nt  by  the  American 
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Express  from  Albany.  The  agent  of  defendants  said  he 
would  Bee  to  it  and  ship  the  goods  on.  The  agent  of  the 
American  Express  Company  on  this  order  also  oaUed  three 
times  at  the  defendant's  depot  before  they  arriyed. 

On  their  arrival  the  goods  of  the  plaintiff  were  nnloaded 
from  the  cars,  and  placed  in  the  warehonse  of  the  defendant, 
until  February  8th,  without  delivery  to  the  Express  Company 
or  notice  of  their  arrival  at  the  Albany  depot. 

Between  the  5th  and  8th  of  February,  there  was  an 
unusual  and  unexpected  flood  in  the  Hudson  river,  caused  by 
the  breaking  up  of  the  ice  in  the  Mohawk  river,  by  reason 
whereof  the  freight-house  of  the  defendant  was  flooded,  and 
the  plaintiff's  goods  damaged  without  any  want  of  care  on 
tiid  part  of  the  defendants. 

The  referee  held,  that  the  defendant  was  liable  as  a  com- 
mon carrier,  and  gave  judgment  in  favor  of  the  plaintiffs. 

Exceptions  were  duly  ttken  to  the  referee's  report,  and  a 
judgment  entered  in  favor  of  the  plaintiffs,  from  whioh  the 
defendant  appealed  to  the  General  Term. 

J.  S.  ReyncHdey  for  the  appellants. 

WdU  db  Dudley^  for  the  respondents. 

Present — ^Millsb,  P.  J.,  Potteb  and  PABxioEt,  JJ. 

Mn^T.iCR,  P.  J.  The  goods  in  question  were  delivered  at 
the  defendant's  depot,  in  Fonda,  on  the  29th  of  January, 
185T ;  left  there,  in  the  defendant's  car,  on  the  2d  day  of 
February,  and  arrived  in  Albany  on  the  night  of  the  5tli, 
where  they  were  transferred  to  the  defendant's  freight  plat- 
form, and  remained  nntU  the  night  of  the  8th  and  the  morning 
of  the  9th  of  February,  when  the  flood  overwhelmed  the 
freight-house  and  caused  the  damages,  to  recover  which  this 
action  is  brought. 

The  defendant,  in  undertaking  to  transport  the  goods, 
assumed  the  duty  and  obligation  of  a  oommon  carrier,  and  as 
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such,  is  liable  for  the  injury  incuiTed,  unless  such  liability  is 
discharged  by  some  act  or  occurrence  which  transpired  prior 
to  the  time  when  the  damages  accrued.  There  is  no  doubt 
that  such  liability  continued  and  remained  in  force  until  the 
goods  were  received  at  the  defendant's  depot  in  Albany,  and 
the  question  to  be  determined  is,  whether  it  was  afterward 
discharged.  The  rule  is  well  settled,  that  where  goods  are 
shipped  to  be  forwarded  on  beyond  the  route  of  the  common 
carrier,  by  another  carrier,  that  the  duty  of  the  first  carrier 
is  to  transport  the  goods  safely  to  the  end  of  his  route,  and 
deliver  them  safely  to  the  next  carrier  on  the  route  beyond. 
Storing  in  a  warehouse  is  not  enough ;  and  until  they  are 
delivered,  or  an  attempt  made  to  deliver  them,  or  at  leasl^ 
notice  given  of  their  arrival,  the  first  carrier  is  not  relieved 
from  liability,  {McDonald  v.  77ie  W.  R.  H.  Co.,  34  N. 
Y.,  497.).  The  rule  laid  down  was  not  complied  with  in  the 
case  at  bar,  and  unless  the  plaintiffs  are  in  fault,  I  think  that 
the  failure  to  conform  to  it,  is  not  excused.  It  is  alleged,  that 
the  goods  were  wrongly  directed,  and  if  the  plaintifis  had 
not  changed  the  directions  the  goods  would  have  reached 
Kew  York,  their  final  place  of  destination,  in  safety.  The 
goods  were  originally  wrongly  marked  to  the  Union  Express 
Company ;  and  no  such  company  existing,  the  way-bill  was 
altered  to  the  American  Express  Company,  and  the  agent  of 
the  plaintiffs  proceeded  to  Albany,  and  gave  the  American 
Express  Company  an  order  for  the  goods  upon  their  arrival, 
and  notified  the  defendant.  The  agent  of  the  Express  Com- 
pany called  three  times  at  the  defendant's  depot  before  the 
goods  arrived,  and  no  notice  was  given  to  him  afterward  of 
their  arrival.  I  am  unable  to  discover  how  this  change  in 
the  direction,  as  to  the  transportation  of  the  goods,  can  in 
any  way  affect  the  liability  of  the  defendant,  or  relieve  him  from 
his  contract  as  a  common  carrier.  The  duty  of  the  defendant 
was  the  same  whether  the  goods  were  forwarded  as  originally 
marked  or  the  direction  was  changed.  It  was  enough  that  notice 
was  given  of  the  change  proposed,  and  that  the  defendant  had 
knowledge  of  it.    It  is  difficult  to  see  how  it  can  &irly  be 
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claimed  that  if  this  change  had  not  been  made  the  goods 
would  have  reached  New  York  in  safety.  What  difference 
could  there  be  in  reaching  their  place  of  destination,  whether 
the  goods  were  forwarded  by  one  express  company  or  another? 
A  delivery  by  the  defendant,  or  even  a  notice  to  the  com- 
pany last  designated,  would,  I  think,  have  been  sufficient  to 
have  exonerated  the  defendant  from  liability,  and  the  altera- 
tion made  could  not  in  any  way  affect  the  safety  or  expedi- 
tion of  their  transportation  if  the  directions  given  had  been 
followed.  The  change  made  created  no  new  contract ; 
imposed  no  additional  obligation,  and  followed  up  as  it  was 
by  prompt  notice  to  the  defendant ;  by  efforts  to  obtain  the 
goods,  and  a  promise  of  the  freight  agent  to  notify  the  express 
company  designated,  when  the  goods  did  arrive,  I  think  that 
the  liability  of  the  defendant  was  not  changed  from  that  of  a 
common  carrier  to  a  mere  warehouseman. 
It  is  insisted  that  even  if  the  defendant  was  liable  as  a 
S/  common  carrier  after  the  goods  were  deposited  in  the  ware- 
house, that  the  damage  which  ensued  was  the  result  of  an  act 
of  God,  and  that  the  defendant  is  therefore  excused.  When 
a  common  carrier  is  intrusted  .with  goods  for  transportation 
he  is  exempted  from  liability  by  showing  that  the  injury  was 
caused  by  an  act  of  God  or  the  public  enemy.  But  in  order 
to  avail  himself  of  such  exemption  he  must  show  that  he  was 
himself  free  from  fault  at  the  time.  This  act  or  neglect  must 
not  contribute  or  concur  to  produce  the  injury,  and  if  he 
departs  from  the  line  of  his  duty  and  violates  his  contract, 
and  while  thus  in  fault  the  goods  are  injured  by  the  act  of 
God,  he  is  not  protected.  {Read  v.  Spauldinffy  30  N.  Y.,  630.) 
In  the  case  last  cited  the  authorities  are  fully  reviewed  and 
the  doctrine  is  laid  down  that  where  there  is  an  unreasonable 
delay  on  the  part  of  the  carrier  in  forwarding  the  goods,  and 
they  are  injured  by  a  flood  while  in  the  railroad  depot,  hav 
ing  been  exposed  to  the  peril  by  the  fault  and  neglect  of  th^ 
carrier,  he  is  not  excused.  It  is  apparent  that  the  delay  of 
the  defendant  in  detaining  them  after  their  arrival,  without 
delivery  or  notice  that  they  had  arrived  to  the  American 
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Express  Company,  occasioned  the  Iosb  complained  of.  Had 
they  been  delivered,  or  notice  giren  of  their  receipt  soon  after- 
wards, the  defendant  would  have  been  entirely  relieved  from 
responsibility ;  but  within  the  principle  laid  down  in  Read  v. 
SpavJdmg^  the  defendant  was  in  fault,  and  therefore  liable  to 
the  damages  which  accrued. 

The  evidence  rejected  upon  the  trial  before  the  referee  was 
not  material  to  the  issue  on  trial,  and  there  was  no  error  in 
this  respect.  The  judgment  entered  upon  the  referee's 
report  must  be  affirmed  with  costs.. 

Pabkeb,  J.,  concumed. 

PoTTBB,  J.  There  is  but  one  point  in  this  case.  The  new 
contract  between  the  parties  on  account  of  the  plaintiff's 
mistake  in  the  direction,  made  the  defendants  warehousemen, 
and  as  such,  they  would  not  have  been  liable  had  they  imme- 
diately given  notice  to  the  new  consignee  of  the  arrival  of 
the  goods.  The  omission  to  give  this  notice  is  the  ground  of 
liability.    I  concur  in  the  result 

Judgment  affirmed. ' 


The  Kayob,  &c.,  of  the  City  of  Tboy,  v.  The  Troy  Aia> 
Laitsingbubgh  Bailboad  Company. 

(Gbnxiul  Tbbsc,  Thisd  I>BPAaTiaBNT,  October,  1870.) 

The  defendant,  a  horse  railroad  company,  accepted  from  the  city  of  Troy 
a  license  to  conatmct  and  operate  Its  road  upon  the  streets  of  the  city, 
by  which  it  was  required  '*U>  keep  in  repair  the  payement  between 
the  tracks  and  for  a  distance  of  eighteen  inches  outside  of  each  track,  aad 
to  cause  the  snow  to  be  removed  so  aa  to  afford  a  safe  and  unobstructed 
passage  to  sleighs  and  wagons ;  the  repairs  and  removal  cf  snow  to  be 
done  to  the  satisfhction  of  the  city  commissioher,*^  and,  in  default  thereof, 
the  license  granted  might  be  terminated  by  the  common  council,  if  they 
should  deem  it  proper.  The  license  contamed,  also,  a  provision,  that  liie 
defendant  should  ihlly  indemnify  and  save  the  city  harmless  from 
any  and  all  claims  or  damages  for  which  it  might  be  made  or  become 
liable,  or  compelled  to  pay, "  by  reason  of  the  construction  or  worthing  of 
the  road,  or  of  the  giving  or  allowing  of  the  licenses,  rights  and  privi- 
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leges  hereby  granted.**  The  defendant  neglected  to  remove  the  snow  from 
the  outside  of  its  track ;  and  P.,  a  passenger,  who  had  received  injuries  by 
the  upsetting  of  a  stage-sleigh  caused  by  the  neglect,  sued  the  plaintiff  for 
damages.  The  latter  notified  the  defendant  of  the  suit;  but  it  declined 
to  defend.  The  plahitiff  defended,  but  Judgment  went  against  it  for  the 
damages  claimed.— iTtf^e?,  that  the  defendant  was  liable  in  an  action  to 
recover  the  amount  of  the  Judgment. 

HMy  further,  that  the  court  did  not  err  upon  the  trial  in  holding  **  that  the 
judgment  recovered  against  the  plaintiff  was  competent  evidence  against 
the  defendant,  and  an  estoppel,  except  as  to  the  question  whether  tlie 
injury  to  P.  did  or  did  not  happen  by  the  act  or  omission  of  the  defendant.** 

!Nor  in  holding  *'  that  the  defendant  was  liable,  if  it  excavated  its  track  care- 
fhlly  and  skillftilly,  and  yet  left  the  street  in  an  unsafe  condition  by  reason 
of  its  going  down  too  low,  so  as  to  interfere  with  proper  sleighing  and  to 
cause  the  ii^ury,  and  although  it  left  on  the  east  side  a  safe  and  commo- 
dious pofloage.*' 

!Nor  in  revising  to  instruct  the  Jury,  '*  that,  if  the  city  officers  n^ligently 
omitted  their  duty  in  keeping  the  street  in  condition,  and  thereby  con- 
tributed  to  the  injury,  the  plaintiff  could  not  recover.** 

Nor  in  holding  that  the  plaintiff  was  entitled  to  the  amount  of  the  judg- 
ment recovered  and  interest 

Appeal  from  order  denying  a  new  trial,  and  exceptions 
ordered  to  be  first  heard  at  General  Term. 

The  canse  was  tried  before  Mr.  Justice  Peoeuam  and  a  jury, 
at  the  Bensselaer  Circuit,  in  Febrnary,  1870.  The  action  was 
brought  for  the  recovery  of  the  amount  paid  by  the  authorities 
of  the  city  of  Troy  upon  a  judgment  recovered  against  it  by 
one  Nathaniel  Purdy,  for  damages  sustained  by  the  overturn- 
ing of  a  stage-sleigh,  on  which  he  was  a  passenger,  and  alleged 
to  have  been  caused  by  the  defendant.  The  complaint  alleged 
that,  in  February,  1862,  the  defendants  unlawfully,  wrongfully, 
(carelessly  and  negligently  accumulated  and  heaped  up,  and 
allowed  and  permitted  to  become  accumulated  and  heaped  up, 
and  to  remain  in  and  upon  one  of  the  public  streets  and  high- 
ways of  the  city  of  Troy,  known  as  River  street,  and  being 
one  of  the  streets  mentioned  in  a  permission  and  license  (suffi- 
ciently set  forth  in  the  opinion),  and  in  and  through  which 
the  railroad  was  constructed  and  rim,  between  Fulton  and 
Grand  Division  streets,  a  large  quantity  of  snow  and  ice ;  and 
allowed  and  made  dangerous  excavations  by  digging  through 


272  CASES  IN  THE  SUPREME  COURT  [Oct^ 

J .JIM^II|-H  '  __  _    . -~ 

The  Mayor  «.  The  Troy  and  Lansingbargh  Railroad  Company. 

the  ice  and  snow  at  that  point,  so  as  to  render  the  street  dan- 
gerous and  nnsafe ;  and  that,  in  consequence  of  this  condition 
of  the  road,  Nathaniel  Pnrdy,  while  passing  along  in  a  lawful 
manner  in  a  sleigh,  was  precipitated  into  the  excavation,  in 
February,  1862,  and  severely  injured.  That  Purdy  com- 
menced an  action  against  the  city  February  6th,  1863,  a  year 
after  the  accident,  to  recover  for  his  injuries,  and  had  judg- 
ment therein,  &c. 

:It  appeared,  upon  the  trial,  that,  in  August,  1860,  the 
defendant  applied  to  the  plaintiffs  for  leave  to  construct  a 
road  through  certain  streets  in  Troy,  which  was  granted  upon 
conditions  which  were  stated  in  an  ordinance  passed  by  the 
common  council  of  the  city  of  Troy,  and  referred  to  in 
the  complaint.  That  on  the  16th  of  October  of  the  same 
year,  the  defendant  formally  accepted  the  license  granted,  and 
assumed  the  responsibilities  imposed  thereby.  That  the 
defendant  constructed  its  road  and  operated  the  same  at  the 
time  of  the  injuries  received  by  Purdy,  in  the  winter  of 
1862.  Proof  was  given  to  show,  that,  the  snow  being  very 
deep,  the  company  by  throwing  the  snow  from  the  track  of 
the  road  and  on  to  each  side  of  the  road,  and  by  the  depth  of 
digging  and  the  high  elevation  made  on  each  side  of  the  track, 
caused  obstructions  in  the  street  which  occasioned  the  injury 
complained  of.  It  also  appeared  that  the  excavation  of  the 
snow  from  the  track,  left  on  each  side  of  the  same  a  passage 
for  ordinary  vehicles,  considerably  elevated,  and  that  the 
driver  of  the  sleigh  passed  from  the  east  side  upon  the  track, 
when  the  sleigh  was  overturned. 

That  the  plaintiff  gave  the  defendant  notice  that  the  action 
of  Purdy  was  brought  against  the  city,  and  requested  it  to 
defend,  but  the  defendant  declined.  That  the  plaintiff 
defended ;  and  on  the  24th  of  May,  1865,  Purdy  recovered 
judgment  for  damages  $3,500,  and  costs  $325.  That  execu- 
tion was  issued,  and  on  the  31st  day  of  July,  1865,  after 
requesting  the  defendant  to  pay  the  judgment,  and  its  refusal, 
the  plaintiff  paid  the  same,  with  costs  and  counsel  fees,  Tlie 
judgment  recovered  by  Purdy  was  offered  and  received  in 
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evidence,  and  the  court  held  it  conclusive  as  to  the  extent  of 
the  damages  and  the  negligence  of  the  driver  of  the  sleigh ; 
to  which  rulings  exceptions  were  duly  taken.  The  court 
made  other  decisions,  which  are  stated  sufficiently  in  the 
opinion,  and  to  which,  exceptions  were  taken.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $6,181.99. 

A  motion  was  made  for  a  new  trial  on  the  minutes,  which 
was  de^iied.  An  appeal  was  taken  from  the  order  denying 
a  new  trial,  and  a  bill  of  exceptions  was  made,  which  was 
ordered  to  be  heard  first  at  General  Term. 

W.  A.  Beach,  for  the  appellant. 

2f.  /•  Townsendj  for  the  plaintiff. 

Present — ^Miller,  P.  J.,  Potteb  and  Paskeb,  JJ. 

By  the  Court — ^MiLLEast,  P.  J^  The  right  of  the  plaintiff 
tu  recover  in  this  action  depends  mainly,  I  think,  upon  the 
construction  to  be  placed  upon  the  license  granted  to  the 
defendant  to  construct  its  road  in  the  city  of  Troy  by  the 
common  council  of  that  city,  and  the  duties  and  obligations 
thereby  assumed  by  the  defendant.  By  the  fourth  section  of 
the  ordinance  of  the  common  council,  the  defendant  is  required 
to  keep  in  i*epair  the  pavements  between  the  track  and  for  a 
distance  of  eighteen  inches  outside  of  each  track,  and  to 
cause  the  snow  to  be  removed,  so  as  to  afford  a  safe  and  unob- 
structed passage  to  sleighs  and  wagons ;  and  that  the  repairs 
of  the  road  and  removal  of  snow  shall  be  done  to  the  satisfac- 
tion of  the  city  commissioner;  and  declares  that  in  default 
thereof  the  license  hereby  granted,  &c.,  may  be  terminated 
by  the  common  council,  if  they  shall  deem  it  proper. 

I  think  that  the  true  construction  to  be  put  upon  the  sec- 
tion cited  is,  that  the  defendant  is  bound  to  keep  the  pave- 
ments in  repair  for  eighteen  inches  beyond  the  track  and  to 
remove  the  snow  from  the  street,  so  as  to  afford  a  safe  passage 
for  sleighs  and  wagons.    If  it  was  intended  to  restrict  tho 
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removal  of  the  snow  to  the  limits  named  for  the  reparation 
of  the  pavement,  the  subsequent  provision  in  r^ard  to  the 
passage  of  conveyances  should  have  been  inserted  antecedent 
to  the  words  prescribing  limits  for  the  reparation  of  the  pave- 
ment. As  it  follows  the  limitation  made  for  the  repairs,  tlie 
inference  is  inevitable  that  it  was  designed  to  embrace  so  much 
and  such  portion  of  the  street  as  would  naturally  and  neces- 
sarily be  obstructed  by  the  snow  in  the  vicinity  of  the  rail- 
I'oad  tracks  in  consequence  of  its  construction.  This  interpre- 
tation is  reasonable  and  practical ;  for  if  the  snow  was  only 
to  be  removed  eighteen  inches  each  side  of  tlie  track,  it 
might  be  piled  up  upon  such  a  line  to  an  extent  that  would 
cause  great  inconvenience  and  produce  a  serious  obstruction 
to  travelers.  This  would  not  furnish  a  safe  and  unobstructed 
passage,  as  was  evidently  intended,  and  answer  the  pur- 
pose which  was  designed  to  be  accomplished. 

The  provision  at  the  close  of  the  section  of  the  ordinance 
referred  to,  which  declares  that  in  case  of  a  default  to  comply 
with  its  terms,  the  license  granted  may  be  terminated,  is  not 
in  the  nature  of  a  penalty  for  a  neglect  of  duty,  which  pre- 
cludes a  recovery  by  the  city  authorities  for  liabilities  incurred 
by  them.  Tliis  is  a  forfeiture  which  may  be  enforced  for  an 
omission  of  duty ;  but  it  does  not  prevent  a  recovery  for  dam- 
ages sustained,  or  for  money  paid  by  reason  of  the  negligence 
of  the  defendant  in  complying  with  the  terms  and  conditions 
upon  which  the  license  was  granted.  The  infliction  of  a 
penalty  does  not  necessarily  interfere  witli  any  other  liability 
incurred. 

But  even  if  there  was  any  rational  ground  for  hesitation  in 
this  respect,  I  think  it  is  removed  by  the  provision  in  the 
sixth  section  of  the  ordinance,  which  provides  that  the  defend- 
ant "  shall  fully  indemnify  and  save  harmless  the  city  of 
Troy,"  and  "for  any  and  all  claims  or  damages  for  which 
the  city  may  be  made  or  become  liable  or  compelled  to  pay 
by  reason  of  the  construction  or  working  of  said  road,  or  of 
the  giving  or  allowing  of  the  licenses,  rights  and  privileges 
granted."    I  am  inclined  to  think  that  the  damages  incurred 
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did  arise  in  consequence  of  the  construction  or  working  of 
the  road,  as  they  would  not  have  been  incurred  if  it  had  not 
been  constructed  or  worked.  But  if  this  construction  is 
erroneous,  it  cannot  very  well  be  doubted  that  they  would  not 
have  arisen  if  the  license  conferring  the  rights  and  privileges 
enjoyed  and  bestowed  had  not  been  given.  Whether  this 
provision  be  considered  as  a  covenant  or  a  condition,  the  license 
was  accepted  on  these  terms  by  the  defendant,  who  thereby 
assumed  to  take  charge  of  the  street  where  the  railroad  was, 
and  to  indemnify  and  save  harmless  the  city  of  Troy  from  any 
injuries  resulting  from  its  construction  and  operation.  The 
terms  and  conditions  upon  which  the  defendant  accepted  the 
grant,  and  the  privileges  thereby  conferred,  are  broad  and 
comprehensive,  and  made  the  defendant  an  indemnitor  against 
all  damages  which  might  flow  from  it.  The  defendant  being 
bound  to  indemnify  upon  being  notified  that  the  suit  was 
brought  against  the  dty,  was  also  obligated  to  defend  the  suit 
or  to  abide  the  consequences  of  a  judgment  against  them, 
which  binds  the  indemnitor  when  the  latter  is  notified  to 
defend  and  fiuls  to  do  Bt^  (1  Johns.,  517;  6  Johns.,  158 ;  7 
Johns.,  168 ;  4  Cow.,  340 ;  12  Wend.,  809.)  Several  of  the 
foregoing  cases  hold  that  if  the  indemnitors,  being  requested 
to  defend,  refuse  to  do  so,  the  judgment  is  conclusive  against 
them.  (1  Johns.,  6  Johns.,  and  7  Johns.,  aupra,)  Unless 
there  is  >an  allegation  of  fraud  in  the  conduct  of  the  action,  the 
amount  recovered  is  held  to  be  conclusive.  {Rapalye  v. 
Prince  4  Hill,  119).  It  follows  from  the  remarks  made,  that 
the  court  committed  no  error  in  holding  the  judgment  recov- 
ered agamst  the  phiintiff  was  competent  evidence  against  the 
defendant,  and  an  estoppel  except  as  to  the  question  whether 
the  injury  to  Purdy  did  or  did  not  happen  by  the  act  or  omis- 
sion of  the  defendant,  which  the  court  submitted  to  the  jury. 

Nor,  in  my  opinion,  was  there  any  error  committed  by  the 
court  in  holding  that  the  defendant  was  liable  if  it  excavated 
its  track  carefully  and  skillfriUy  so  far  as  regards  their  pur- 
pose, and  yet  left  the  street  in  an  unsafe  condition  by  reason 
of  their  going  down  too  low,  so  as  to  Interiere  with  proper 


276  C.VSES  IN  THE  SUPREME  COURT  [Oct., 

The  Major  v.  The  Troy  and  Lansingburgh  Railroad  Company. 

fileighing  and  to  cause  the  injury,  and  although  it  left  on  the 
east  side  a  safe  and  commodious  passage.  As  ahready  stated, 
the  license  under  which  the  defendant  had  authority  to  act, 
rendered  it  liable  for  all  damages  which  ensued  from  the  con- 
struction and  operation  of  the  railroad,  and  not  merely  for  "  a 
safe  and  unobstructed  passage ;"  and  this  liability  was  incurred 
if  the  excavation  was  skillfully  done,  if  the  street  was  in  an 
unsafe  condition,  and  even  although  there  w^ere  some  safe  places 
where  a  sleigh  might  be  driven  without  being  overturned. 

Although  the  defendant  had  a  right  to  remove  the  snow 
from  the  track,  yet  I  think  they  are  bound  to  do  it  in  such  a 
manner  as  not  to  render  it  unsafe  to  the  traveling  public  If 
it  was  dangerous  and  was  the  cause  of  the  injury,  then  the 
defendant  would  be  liable.  Although,  as  a  general  rule,  a 
party  may  not  be  responsible  for  the  consequences  of  an  act 
performed  carefiilly  and  skillfully  according  to  law ;  yet  in  this 
case,  where  the  party  assumed  and  agreed  to  indemnify  against 
injuries  which  might  accrue  by  his  act,  he  is  liable  for  any  act 
or  omission  which  placed  fhe  street  in  the  unsafe  and  danger- 
ous condition  and  produced  the  consequences  which  followed. 
This  was  within  the  meaning  of  the  obligation,  which  tha 
defendant  had  undertaken  to  perform. 

There  was  no  error  in  the  refusal  of  the  judge  to  instruct 
the  jury  that,  if  the  city  officers  negligently  omitted  their 
duty  in  keeping  the  street  in  condition,  and  thereby  con- 
tributed to  the  injury,  the  plaintiff  could  not  recover. 
The  doctrine  that  a  party,  whose  concurring  negligence  has 
contributed  to  produce  the  injury  for  which  damages  are 
sought  to  be  recovered,  cannot  recover  has  no  application  to 
a  case  like  this.  The  plaintiffs  were  lawfully  bound  to  keep 
the  street  in  repair,  and  were  liable  for  any  injuries  whidi 
occurred  by  reason  of  their  neglect.  In  consideration  of  the 
use  of  the  street  for  a  lawful  and  proper  purpose,  the  defend- 
ant assumed  this  duty,  and  agreed  to  indemnify  the  plaintiff. 
It  failed  to  perform  the  obligation,  and,  by  reason  of  it,  the 
plaintiffs  were  damnified.  They  have  clearly  a  right  to  com- 
pensation.   This  was  the  arrangement  entered  into  between 
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the  parties ;  and  it  does  not  rest  with  the  defendant  to  say, 
that,  because  the  plaintiffs  have  failed  to  do  what  the  defend- 
ant was  Boleninly  bound  to  perform,  the  defendant  is  not 
liable  for  a  failure  to  fulfill  its  contract.  It  must  live  up  to  the 
terms  of  the  license  by  virtue  of  which  it  was  permitted  to 
enjoy  the  privileges  granted,  and  cannot  shelter  itself  from 
responsibility  by  reason  of  the  plaintiffs'  negligence. 

I  think  that  the  court  properly  held  that,  if  the  plaintiffs  were 
entitled  to  recover,  the  defendant  was  liable  for  the  amount 
of  the  judgment  recovered  and  interest,  which  they  were 
obliged  to  pay.  This  was  the  injury  caused  by  the  failure 
of  the  defendant  to  protect  the  plaintiffs  under  the  license 
given ;  and,  as  the  plaintiffs  were  not  bound  to  restore  the 
street  which  the  defendant  had  agreed  to  take  care  of,  they 
were  entitled  to  indemnity  against  any  amount  paid  by 
reason  of  the  defendant's  neglect.  This  is  not  a  case  which 
required  reasonable  care  and  effort  to  limit  or  reduce  the 
injury.  {Chase  v.  N.  Y.  Central  B.  R.  Co.,  24  Barb.,  273 ; 
HaimUon  v.  McPherson^  28  N.  Y.,  72.)  The  plaintiffs  were 
under  no  obligation  to  remove  the  obstructions ;  and,  other- 
wise than  this,  there  was  no  way  of  preventing  the  accident 
which  produced  the  injury. 

We  are  not  authorized  to  say  that  the  verdict  was  against 
tlie  evidence;  and  there  is  no  such  want  of  testimony  to 
uphold  it  as  wuuld  justify  a  new  trial. 

There  was  no  error  upon  the  trial  in  any  of  the  rulings 
made  by  the  judge ;  and  the  order  appealed  from  must  be 
affirmed,  and  judgment  ordered  in  favor  of  the  plaintiffs,  with 
costs. 

PoTTEB  and  Pabkeb,  JJ.,  concurred  in  the  result  of  the 
foregoing  opinion. 

Judgment  affirmed. 
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Patsiok  O'Riley,  Respondent,  v.  Nelson  MgChesket, 

Appellant. 

(Gbkbral  Term,  Third  DsPABTMRNt,  Octobbb,  1870.) 

Where  the  defendant,  the  owner  of  a  flax-miU  upon  a  natural  stream,  per- 
mitted flax  shives  to  float  down  the  current,  and  they  accumulated  a 
deposit  in,  and  impaired  the  use  of,  the  plaintiflrs  mill-pond,— JSUtf,  that 
the  expense  of  itemoying  the  deposit  was  a  direct  consequence  of  the 
injury  caused,  and  that  the  plaintiff  could  recover  the  same  in  an  action 
against  the  defendant,  although  the  deposit  had  not  been  remoyed. 

Ifeldy  further,  that  it  was  not  a  reasonable  or  an  ordinary  use  of  the  defend- 
amt*s  water  priyll^e  to  allow  the  shives  to  pass  down  stream,  and  that 
he  was  liable  to  the  plaintiff  even  if  the  latter  m\ght  have  remedied  the 
evil  by  a  different  construction  of  his  dam ;  and  that  the  plaintiff  was 
entitled  to  such  remuneration  as  would  restore  his  privileges  to  their 
former  condition. 

This  was  an  appeal  from  a  judgment  entered  on  the  verdict 
of  a  jury  rendered  at  the  Rensselaer  June  circnit,  1869,  and 
from  an  order  denying  a  new  trial. 

The  action  was  for  damages  caused  by  an  aocmnnlation  of 
ilax  shives  in  plaintiff's  mill-pond,  thrown  into  the  stream  by 
defendant,  and  causing  an  obstruction  and  deposit  therein. 
The  plaintiff  owned  and  operated  a  grist-mill  on  the  Tom- 
hannoek  creek,  in  the  town  of  Pittstown,  Rensselaer 
county.  The  defendant  owned  and  conducted  a  flax-mill  a 
diort  distance,  about  400  feet,  above,  and  was  in  the  habit  of 
throwing  the  shives  and  reftise  matter  from  his  mill  into  the 
stream.  These  shives  settled  into  the  pond  of  the  plaintiff 
creating  a  bar  150  feet  long  and  of  different  depths.  Much 
evidence  was  given  upon  the  issue,  whether  flax  shives  would 
sink  in  water,  and  as  to  the  extent  of  the  bar,  and  the  mate- 
rials of  which  it  was  composed. 

The  defendant  insisted,  on  the  trial,  that  it  was  plaintiff's 
duty  to  remove  the  shives  and  bar  by  the  operation  of  a  waste- 
gate.  It  was  shown  that  the  plaintiff  bought  this  mill  and 
dam  in  1858 ;  that  the  defendant  erected  his  flax-mill  in  1863; 
and  that  the  dam  of  the  plaintiff  was  constructed  of  large  cribs 
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filled  with  stone,  in  which  a  waste-gate  for  the  removal  of 
sediment  in  the  pond  could  not  be  maintained. 

There  was  some  testimony  to  show  that  these  shives,  besides 
forming  the  bar,  prevented  cattle  from  watering  in  the  stream, 
and  filled  up  the  trunks  connected  with  the  mill. 

Requests  were  made  to  charge  and  questions  are  raised  as  to 
the  charge  and  the  refusals  to  charge,  which  are  sufficiently 
stated  in  the  opinion. 

The  jury  found  a  verdict  in  fevor  of  the  plaintiiF  of  $500. 
The  defendant  moved  for  a  new  trial,  which  was  denied. 

An  appeal  was  taken  from  the  judgment  entered  on  the 
verdict,  and  the  order  denying  a  new  trial. 

J,  H.  Reynolds^  for  the  appellant 

Mile%  Beach^  for  the  respondent 

Present — Miller,  P.  J.,  Pottkb  and  Pabkeb,  JJ. 

Miller,  P.  J.  This  action  was  brought  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  the  defendant's  throw- 
ing shives  and  the  reftise  matter  of  his  flax-mill  in  the  stream 
upon  which  it  was  located,  and  thereby  causing  injury  to  the 
plaintiff  who  was  the  owner  of  a  grist-mill  upon  the  same 
stream  a  short  distance  below  the  defendant's  flax-mill.  There 
was  evidence  to  show  that  the  shives  settled  in  the  pond  of 
the  plaintiff,  forming  a  bar  which  it  was  claimed  caused  an 
obstruction  and  filled  up  the  dam.  There  was  also  some  evi- 
dence to  prove  that  cattle  would  not  drink  in  the  stream  in 
consequence  of  the  shives  being  there. 

It  is  insisted  by  the  defendant's  counsel  that  it  appeared 
that  the  top  of  the  alleged  bar  or  deposit  was  lower  than  the 
point  over  which  water  from  the  plaintiff's  p(Mid  would  pass 
into  his  flume,  and  that  it  is  impossible  that  this  deposit  could 
have  caused  the  plaintiff  any  injury,  and  he  was  not  entitled 
to  recover,  and  the  judge  erred  in  not  so  instructing  the  jury. 
The  judge  was  requested  to  charge  that  if  there  was  sediment  at 
any  part  of  the  pond  which  lies  below  a  point  over  which  the 
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water  would  run  into  the  flume,  that  this  did  not  aflTect  the 
plaintiff  injuriously.  To  this  request  the  judge  responded: 
•^*  If  you  have  done  nothing  which  injures  the  party  in  that  way, 
nor  deprives  him  of  the  actual  use  of  the  water,  then  you 
Iiave  not  damaged  him."  A  colloquy  then  followed  between 
the  court  and  the  counsel,  in  which  the  court  substantially 
stated,  that  if  the  deposit  did  not  affect  the  use  of  the  dam 
that  the  plaintiff  was  not  entitled  to  recover  nor  to  have  it 
i^emoved.  No  exception  was  taken  to  the  charge  in  this 
respect,  which  appears  to  have  been  favorable  to  the  views 
of  the  defendant. 

The  court  was  afterward  asked  to  charge,  that  if  the  ver- 
dict should  be  for  the  plaintiff  it  should  be  only  for  nominal 
damages ;  and  at  the  close  of  a  long  series  of  requests  and 
responses  from  the  court,  a  general  exception  was  taken  to 
the  refusals  to  charge.  Assuming  that  the  point  is  suffi- 
ciently raised,  the  distinct  question  arises  whether  the  facts 
presented  entitled  the  plaintiff  to  recover  only  nominal 
damages.  The  court  had  previously  charged,  that  if  the 
dam  was  filled  up  by  foreign  material,  it  was  plain  that  the 
plaintiff  could  not  use  it  for  the  purposes  for  which  the  pond 
was  constructed ;  that  the  plaintiff  had  a  right  to  get  rid  of 
it  at  the  defendant's  expense  if  it  came  there  through  the 
defendant ;  and  the  question  was,  what  sum  was  reasonable 
and  necessary  in  getting  the  deposits  out  of  the  i)ond,  so  that 
it  could  be  used  as  it  was  originally  designed?  The  argu- 
ment of  the  defendant  is,  that  the  plaintiff  was  not  entitled  to 
damages  for  removing  and  excavating  until  it  was  done,  and 
therefore  the  jury  were  misdirected  and  misled,  even  if  the 
plaintiff  had  technically  sustained  his  action. 

The  question  of  damages  is  frequently  embarrassing  and 
difficult  of  solution.  The  general  rule  is,  that  damages,  to 
be  recovered,  must  always  be  the  natural  and  proximate  con- 
sequence of  the  act  complained  of.  (2  Green.  Ev.,  §  256 ; 
Armstrofig  v.  Percy^  6  Wend.,  535;  Zawner  v.  Madison 
County  Bank^  6  Hill,  648.)  It  is  often  troublesome  to  apply 
this  rule  to  practice  in  all  cases,  as  the  line  of  demarkation 
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between  damages  which  are  natural  and  direct  and  those 
wliich  are  remote  and  contingent  is  very  close.  The  expense 
of  removing  the  deposits  which  it  was  claimed  caused  the 
injury  complained  of,  was,  it  seems  to  me,  a  direct  conse- 
quence of  the  injnry;  and  the  fact  that  it  had  not  been 
incurred  does  not,  I  think,  prevent  a  recovery  for  this  portion 
of  the  damages.  It  is  enough,  it  seems  to  me,  that  it  was 
necessary  to  be  done  to  restore  the  property  to  its  former 
condition;  and  as  there  was  evidence  to  establish  the 
expense  of  removing  the  deposits  made,  it  was  a  proper 
subject  for  the  consideration  of  the  jury.  Suppose  a  build- 
ing is  injured  and  partially  torn  down  by  an  unlawful 
act  or  trespass,  is  the  party  injured  obliged  to  wait  until 
he  has  repaired  the  damages  before  he  can  recover }  Clearly 
not ;  and  it  is  enough  to  maintain  his  action,  that  to  this 
extent,  his  property  is  diminished  in  value.  In  an  action 
brought  to  recover  damages  for  injuries  to  plaintiff's  barn, 
&c.,  by  water,  alleged  to  have  been  turned  on  to  his  land  by 
the  defendant,  the  rule  of  damages  was  held  to  be  the  differ- 
ence in  value  between  the  premises  before  the  injury  hap- 
pened and  afterward.  {Chase  v.  iT.  Y.  C.  R.  B.  Co,^  24 
Barb.,  278.)  See  also,  Walrath  v.  Redfidd  (11  Barb.,  368), 
where  the  same  rule  was  applied  in  an  action  to  recover 
damages  to  property,  for  causing  the  water  to  flow  back  on 
the  same.  The  expense  required  to  remove  the  obstruction 
in  plaintiff's  pond,  was  proper  evidence  of  the  diminished 
value  of  his  property  by  reason  of  the  injury.  Therefore, 
this  was  not  a  case  for  nominal  damages,  and  the  judge  pro- 
perly refused  to  charge  as  requested.  It  may  be  added,  that 
there  were  also  other  elements  of  damages,  such  as  the  effect 
of  the  shives  upon  the  cattle  in  drinking,  and  the  filling  in,  at 
high  water,  of  the  trunks  leading  from  the  pond  to  the  mill* 
It  was  enough,  however,  that  it  reduced  the  value  of  the 
property,  and  the  plaintiff  was  entitled  to  full  indemnity 
from  the  defendant  for  this  alone. 

It  is  also  claimed  by  the  defendent's  counsel,  that  it  was 
but  a  reasonable  and  ordinary  use  of  his  water  privileges,  for 
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the  defendant  to  permit  the  shives  to  paas  down  the  stream, 
the  same  as  saw  dust  from  a  saw-mill,  or  tlie  like,  and,  there- 
fore, the  action  was  not  maintained.  The  role  is  well  estab- 
lished, that  every  proprietor  of  lands  on  the  bankjs  of  a 
natural  stream  has  a  right  to  use  the  water,  provided  he  so 
uses  it  as  not  to  work  any  material  injury  to  the  rights  of 
other  proprietors  above,  or  below,  on  the  stream.  {Samp- 
son V.  JSoddinnottj  88  Eng.  L.  &  Eq.,  241 ;  Embry  v.  Oxoea^ 
6  Exch.,  853 ;  4  Eng.  Eep.,  466.)  The  right  of  the  owner 
of  lands  to  the  enjoyment  thereof  is  qualified  by  the  rights 
of  others ;  and  while  he  is  authorized  to  pursue  any  lawful 
trade  thereon,  he  cannot  create  a  nuisance  to  the  premises  of 
another,  and  is  liable  for  an  injury,  even  if  the  act  itself  be 
lawful.  {Bay  v.  Tha  Gohoea  Co.,  3  N.  T.,  159 ;  Tremain  v. 
The  Same,  id,,  163.) 

It  has  been  held,  that  fixe  owners  of  tanneries  are  liable 
for  injuries  cauaed  by  tan-bark  thrown  into  the  stream, 
although  no  injury  was  intended.  {Thomae  y.  Brookway, 
17  Barb.^  654 ;  Hmsee  v.  ffammondj  39  id.,  89.) 

Within  the  principle  of  the  cases  cited,  I  think  that  the 
use  of  the  stream  for  the  pujrpose  of  throwing  in  the  shives, 
to  the  injury  of  the  plaintiff,  was  not  justified.  It  was  an 
unreasonable  appropriation  of  it  to  the  detriment  of  the  pro- 
prietor below,  and  was  npt  a  mere  incident  to  the  defendant's 
situation  as  a  mill  owner  on  the  same  stream.  The  cases  to 
which  we  have  been  referred  to  sustain  the  position  of  the 
defendant's  counsel,  do  not  go  to  the  extent  claimed,  or  in  any 
way  interfere  with  the  principle  adverted  to,  (See  28  Ver- 
mont, 459 ;  25  Conn.,  321 ;  13  Metcalf,  156.) 

Even  if  it  be  conceded,  that  the  inconvenience  could  have 
been  remedied  by  the  plaintiff  in  the  construction  of  his 
dam,  which  is  perhaps  doubtful,  yet  the  injury  having  occur- 
red by  the  deposit  of  the  shives,  the  plaintiff  was  entitled  to 
such  remuneration  as  would  restore  his  privilege  to  its  former 
condition.  He  had  a  right  to  have  his  mill-pond  placed  in 
as  favorable  a  state  as  it  was  in,  prior  to  the  time  when  the 
damages  occurred. 
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The  judgment  miist  be  affirmed  with  costs.     Judgment 
affirmed. 


Basbasa  Bbown,  Appellant,  v.  John  Balds  and  others, 

Bespondents. 

(Genebal  Term,  Foubth  Defabtment,  Notbmbbb,  1670.) 

In  an  action  against  a  special  guardian  and  his  sureties,  upon  a  bond  given 
in  proceedings  for  sale  of  in&nt's  real  estate,  to  recover  moneys  received 
by  the  guardian  as  such,  the  complaint  aUeged  a  balance  at^udgcd  and 
decreed  against  the  defendant,  on  an  accounting  with  respect  to  the  same 
moneys,  before  a  court  of  competent  jurisdiction,  and  did  not  seek  to  open 
or  impeach  the  decree ;  it  also  contained  averments  necessaiy  to  sustain  it 
as  a  bill  for  an  accounting,  and  prayed  judgment  for  the  sum  found  due 
in  the  former  proceedings,  or  for  an  accounting,  &c — Beldf  that  tlie 
action  could  not  be  maintained  for  an  accounting,  and  was  properly 
treated  as  merely  an  action  at  law  upon  the  bond. 

Before  an  action  can  be  maintained,  at  law,  against  the  sureties,  upon  a 
bond  given  upon  the  appointment  of  a  special  guardian  in  proceedings 
for  the  sale  of  infant* s  real  estate  under  the  statute  (2  R.  8.,  194,  §  172), 
the  guardian  must  be  called  to  account  and  ordered  to  pay  over,  by  a 
court  of  competent  jurisdiction;  but  the  sureties  are  not  necessary 
parties  to  the  proceedings  in  which  the  order  for  payment  is  made. 

A  County  Court  which  appoints  a  special  guardian  in  such  proceedings  (2 
R  8.,  194,  Ac),  has,  as  a  necessary  incident  to  the  power  of  appohitment, 
the  power  to  compd  the  guardiaA  to  discharge  his  duty ;  e,  ^.,  to  call 
him  to  account  for  moneys  received  on  the  sale. 

Whether  a  guardian  called  upon  to  render  an  account  is  "  an  opposing 
party  "  within  the  restriction  of  section  81  of  the  Code,  which  declares 
**  the  Coui^  Court  always  open  for  the  transaction  of  any  business  for 
which  no  notice  is  required  to  be  given  to  an  opposing  party.'*    Quere. 

When,  however,  that  court  has  jurisdiction  of  the  subject-matter,  it  may 
transact  business  for  which  notice  "  is  required  to  be  given  to  an  oppos- 
ing party*'  at  other  times  than  at  regularly  appointed  terms,  if  the  party 
entitled  to  notice  waives  his  privilege,  as  by  formal  consent  or  voluntary 
appearance  without  objection. 

Where  the  special  guardian  in  such  proceedings  was  cited  to  an  account- 
ing before  the  county  judge,  by  whom  he  had  been  appointed,  appeare^l, 
rendered  an  account,  and  submitted  to  a  decree  for  a  balance  found  due, 
-^Heidf  that  he  waived  the  right  to  object  that  the  proceedings  were 
coram  ncn  judiee.    EM^  also,  the  guardian  having  failed  to  pay  over 
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such  balance,  as  required  by  the  decree,  that  his  sureties  were  liable  for 

the  same  in  an  action  on  his  bond. 
A  general  denial  to  a  complaint  which  pleads  the  records  of  a  court  with  a 

protUpat&t  per  recordum^  puts  in  issue  nothing  more  than  the  plea  of 

nul  tM  record, 
A  party  seeking  to  impeach  the  record,  in  such  case,  must  give  notice  to 

the  plaintiff  by  setting  forth  the  facts  specially. 

This  was  a  motion  for  a  new  trial  after  a  nonBuit  at  the 
circuit,  and  the  exceptions  ordered  to  be  heard  at  the  General 
Term  in  the  first  instance. 

The  action  was  brought  against  the  defendant,  Balde,  as  the 
obligor,  and  SneU  and  Petrie,  as  sureties,  in  a  certain  bond 
given  in  1852  to  the  plaintiff,  then  an  infant,  in  proceedings 
before  the  Herkimer  county  judge,  for  the  sale  of  the  plain- 
tiff's real  estate. 

The  complaint  set  forth  the  proceedings  before  the  county 
judge  and  the  appointment  of  the  defendant,  Balde,  as  special 
guardian  to  the  plaintiff  therein,  by  order  entered  in  the  usual 
form,  and  the  giving  of  the  bond  pursuant  to  the  order  with 
SneU  and  Petrie  as  sureties  therein,  conditioned  for  the  £uth- 
fiil  performance  by  Balde  of  the  trust  reposed  in  him  as  guar- 
dian, and  for  his  investing,  paying  and  accounting  for  all 
moneys  and  securities  that  should  be  received  by  him  accord- 
ing to  the  order  of  any  court  having  authority  to  give  directions 
in  the  premises,  and  for  his  observing  the  orders  of  the  court  in 
Isolation  to  the  trust ;  that  the  bond  was  duly  approved  and 
authority  given  to  the  defendant,  Balde,  as  special  guardian, 
to  contract  for  a  sale  and  conveyance  of  the  plaintiff's  real 
estate  upon  terms  as  specified  in  the  order.  It  also  averred  a 
sale  by  Balde  as  special  guardian  and  the  receipt  by  him  of 
several  thousand  dollars  in  money  thereon,  and  that  he  had 
neglected  and  refused  to  account  for  the  same. 

The  complaint  also  alleged  that  the  plaintiff,  in  June,  1866, 
had  instituted  proceedings  in  the  said  County  Court  for  an 
accounting  by  the  defendant,  Balde,  as  special  guardian,  and 
that  it  then  appeared  that  said  BaJ^e^  as  such  special  guardian, 
"was  indebted  to  the  plaiutiff  for  and  on  account  of  the  moneys 
80  collected  and  received  by  him  for  the  plaintiff,  in  the  sum 
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of  $402.47;  that  afterward  an  order  or  decree. was  made  bj 
fiuch  court,  in  such  accounting,  in  all  things  confirming  the 
accounting,  and  ordering  and  adjudging,  among  other  things, 
that  the  defendant,  Balde,  as  special  guardian,  was  indebted 
to  the  plaintiff  in  the  sum  of  $402.47,  and  ordering  and 
directing  the  same  to  be  immediately  paid  to  the  plaintiff,  and 
in  default  thereof  that  the  defendant,  Balde,  and  his  sureties 
be  prosecuted  on  the  bond ;  and  that  the  plaintiff  referred  to 
buch  proceedings  for  accounting,  and  the  papers  therein,  and 
to  such  order  or  decree  on  file  and  entered  in  the  clerk's  oflice 
of  Herkimer  county,  as  part  of  the  complaint.  It  also  averred 
a  neglect  and  refusal  of  the  defendant,  Balde,  to  account  for 
or  pay  to  the  plaintiff  the  sum  mentioned,  though  requested, 
&c.,  and  that  the  whole  amount  thereof  with  interest  was  due 
and  owing  from  Balde  to.  the  plaintiff,  and  demanded  judg- 
ment for  the  sum  of  $402.47  with  interest,  or  tliat  the  defend- 
ant, Balde,  account  to  the  plaintiff  for  all  moneys  and  securities, 
and  interest  collected  and  received  by  him,  as  special  guardian 
for  the  plaintiff  in  respect  to  the  real  estate  sold  by  him,  and 
that  the  plaintiff  might  have  judgment  against  the  defendants 
for  such  sum  as  should  be  found  due  and  owing  from  said 
Balde  to  the  plaintiff  upon  such  accounting,  and  for  other  and 
further  relief,  &c. 

The  defendants,  Snell  and  Petrie,  answered  denying  the 
complaint  and  each  and  every  allegation  thereof. 

The  testimony  established  the  allegations  of  the  complaint, 
in  respect  to  the  proceedings  for  sale  of  the  plaintiff's  real 
estate,  the  appointment  of  Balde  as  special  guardian,  the  exeai- 
tion  of  the  bond  by  him  with  his  sureties,  the  sale  of  the 
lands  involved  in  the  proceedings,  &c. ;  proceedings  for  an 
accounting  by  said  Balde  before  the  Herkimer  county  judge 
in  which  copies  of  the  citation  to  Balde  was  delivered  to  Snell 
&  Petrie  were  also  shown,  in  the  manner  stated  in  detail  in 
the  opinion  of  the  court. 

The  court  granted  a  nonsuit,  upon  the  ground  that  the 
special  guardian  had  not  been  called  to  an  account  and  had 
not  rendered  an  account  in  any  court,  and  that  no  court  had 
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made  any  order  in  reference  to  payment  of  any  moneys  by 
him  which  he  had  not  obeyed,  and  that  he  was  not  in  defanh, 
and  that  the  action  was  prematurely  brought. 

Francis  Keman^  for  the  plaintiff. 

Earl  and  Smithy  for  the  defendants. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

Talcott,  J.  This  is  clearly  an  action  at  law  to  recover  an 
adjudicated  balance  upon  the  bond  of  the  defendant.  Balde, 
as  guardian  of  the  plaintiff.  While  it  is  true  that  the  com- 
plaint contains  substantially  the  allegations  necessary  to  sus- 
tain it  as  a  bill  for  an  account  in  equity  against  the  guardian, 
to  which  the  sureties,  though  not  necessaxy,  would  be  proper 
parties  {Ctcddeback  v.  ITeat  and  al.^  5  Paige,  92),  yet  it 
contains  additional  allegations  showing  that  the  action  cannot 
be  maintained  for  an  account,  namely,  the  averment  that  an 
accounting  has  ah'eady  been  had  before  a  court  of  competent 
juisdiction,  a  balance  found  due,  adjudicated  and  decreed  to 
be  paid  over  to  the  plaintiff,  and  does  not  seek  to  open  or 
impeach  that  decree.  Accordingly,  the  action  was,  by  tiie  par- 
ties, treated  as  an  action  at  law  upon  the  bond,  and  brou^t 
down  to  the  circuit  for  trial  before  a  jury.  The  plaintiff  was 
nonsuited,  and  the  only  question  we  can  now  consider  is, 
whether  the  nonsuit  was  right,  treating  the  action  as  an  action 
at  law.  We  have  already  had  occasion,  at  least  twice,  to 
decide  that  an  action  at  law  cannot,  on  the  trial,  be  converted 
into  an  action  in  equity,  and  vice  versa.^ 

It  is  not  one  of  those  amendments  which  may  be  made  on 
tlie  trial,  or  by  conforming  the  pleadings  to  the  proofs.  Actions 
at  law  are  to  be  tried  by  a  jury  unless  such  trial  is  expressly 
waived,  or  the  action  is  referred ;  actions  in  equity  are  to  be 
tried  by  the  court,  except  so  far  as  distinct  questions  of  &et  to 
be  ascertained  beforehand  by  the  court,  may  be  submitted  to 
a  jury.    The  plaintiff  was  nonsuited  upon  the  ground  that 

♦  See  Ante,  p.  143, 147. 
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there  had  been  no  accounting  of  the  guardian,  or  balance 
ordered  to  be  paid,  by  and  before  any  court  of  competent 
jurisdiction,  for  the  reason  that  it  appeared  on  the  trial,  as 
was  claimed,  that  the  proceedings  averred  to  have  taken  place 
in  the  County  Court  of  Herkimer  county,  in  fact  took  place 
not  at  any  regular  or  adjourned  term  of  the  County  Court,  but 
before  the  county  judge  at  chambers,  and  was  thus  coram  non 
judioe.  The  circuit  judge  was  undoubtedly  correct  in  hold- 
ing that,  before  an  action  can  be  maintained  <U  law  against 
the  sureties  on  such  a  bond,  the  guardian  must  have  been 
called  to  account  and  ordered  to  pay  over  by  a  court  of  com- 
petent jurisdiction.  It  is  true  the  chancellor,  in  Cudderbaek 
V.  Keat  and  al.y  supra^  expresses  the  opinion  that  sureties  on 
such  a  bond  may  be  sued  at  law  on  the  bond  without  any 
previous  accounting ;  but  the  chancellor  was  not  then  sitting 
in  a  court  of  law,  nor  was  this  point  involved  in  the  case 
before  him,  and  he  had  evidently  overlooked  the  previous 
case  of  StiOweU  v.  Mills  (19  J.  R,  804).  This  doctrine  of 
the  chancellor  was  reviewed  and  overruled  by  the  Supreme 
Court  in  the  subsequent  case  of  Salisbwry  v.  Van  Housen 
(3  Hill,  77).  The  condition  of  the  bond  required  to  be  given 
in  such  cases  is  according  to  the  statute  for  the  paying  over, 
investing  and  accounting  for  all  moneys  that  shall  be  received 
by  such  guardian,  according  to  the  order  of  any  court  having 
authority  to  give  directions  in  the  premises." 

It  is  obvious  that  no  default  of  the  condition  of  the  bond 
can  occur  till  after  the  order  of  some  court  ^^  having  authority 
to  give  directions  in  the  premises.'' 

It  is  equaUy  plain  that  disobedience  of  an  order  made  by 
any  such  court,  which  is  binding  upon  the  guardian  is  a 
breach  of  the  condition  of  the  bond,  and  that  the  sureties  arc 
not  at  all  necessary  parties  to  the  proceedings  in  whieli  such 
order  is  made  and  can  take  no  exceptions  thereto  except  such 
as  might  have  been  taken  by  the  guardian  himself.  {Baygot  v. 
Batdger^  2  Duer^  160 ;  Peoples.  Laws^  3  Abbott,  Pr. K.,  450.) 

We  have  only  to  inquire,  then,  whether  the  proceedings 
alleged  to  have  taken  place  in  the  County  Court  could  be 
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impeached  by  Balde,  the  gaardlan,  for  want  of  jurisdiction 
If  not,  they  are  conclnsive  against  the  other  defendants.    In 
other  words  the  order  to  pay  over  was  the  order  of  "  a  court 
having  authority  to  give  directions  in  the  prenoises.'' 

It  is  assumed  by  the  counsel  on  both  sides,  that  the  County 
Court,  being  the  court  by  whicli  the  sale  of  the  infant's  real 
estate  was  ordered,  and  in  which  proceedings  Balde  was 
appointed  special  guardian,  had  authority  to  call  him  to 
account  This  is  doubtless  correct ;  for,  though  the  power 
conferred  upon  the  County  Court  is,  by  its  terms,  coniined  to 
"  the  sale,  mortgage  or  other  disposition  of  the  real  property, 
situated  within  the  county  of  an  infant,"  yet  it  being  neces- 
sary in  such  proceedings  to  appoint  a  guardian,  no  doubt  the 
court  has,  as  a  necessary  incident,  the  power  to  compel  him 
to  discharge  his  duty. 

The  proceedings  appear  to  have  been  as  follows :  1.  The 
petition  of  the  plaintiff,  and  others  of  the  heirs  of  Mark 
Folts,  deceased,  who  were  minors  at  the  time  of  the  sale  of 
the  real  estate,  setting  forth  the  facts,  and  alleging  that  Baldo 
has  refused  to  account  to  the  petitioners  for  the  moneys  which 
had  come  to  his  hands  as  special  guardian  in  the  proceedings, 
claiming  that  the  petitioners  had,  at  the  time  of  presenting 
their  petition,  obtained  their  majority,  and  praying  that  a 
citation  issue  to  call  Balde  to  account  as  such  special  guardian 
Thereupon  the  county  judge  issued  a  citation,  citing  Balde 
to  appear  before  the  "  County  Court  of  the  county  of  Herki- 
mer," at  the  oflSce  of  the  county  judge,  &c.  The  citation 
was  duly  served  on  Balde.  On  the  return  day  Balde  did  not 
appear,  and  the  matter  was  adjourned.  On  the  adjourned 
day  Balde  appeared,  but  not  then  being  prepared  to  render 
his  account,  the  matter  was  further  adjourned  till  September 
5,  1866;  at  which  day  Balde  appeared,  and  his  accounts  as 
special  guardian  were  examined  and  found  to  be  satisfactory ; 
and  thereupon  Balde  executed,  acknowledged  and  delivered 
to  the  county  judge  a  stipulation,  whereby,  after  reciting  that 
he  had  been  duly  cited  to  render  his  accounts  as  such  special 
guardian,  and  had  appeared  in  pursuance  of  such  citation ; 
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and  that  having  examined  the  accounts,  he  found  due  to  the 
heirs  respectively  certain  specified  sums,  and  thereby  also 
authorized  the  coimty  judge  to  enter  a  decree  in  his  office, 
which  should  be  "  final  and  conclusive  in  the  matter  of  the 
accounting."  And  thereupon  a  formal  order  or  decree  was 
entered,  purporting  to  be  "  at  a  County  Court  held  in  and 
for  the  county  of  Herkimer,"  reciting  the  previous  proceed- 
ings and  stipulation  confirming  the  accounting  which  had 
been  had,  adjudging  that  Balde,  as  such  special  guar4ian,  was 
indebted  to  the  heirs  respectively  in  the  amounts*  stated,  and 
ordering  the  same  to  be  paid  immediately,  or  that  the  guard- 
ian and  his  sureties  be  prosecuted. 

On  the  cross-examination  of  one  of  the  witnesses  for  the 
plaintiff,  he  testified  that  ^^  none  of  these  hearings  spoken  of" 
(by  which  I  suppose  is  intended  the  return  day  of  the  cita- 
tion, and  the  several  adjourned  days,  including  the  day  on 
which  the  final  decree  was  entered)  was  at  a  regular  or 
adjourned  term  of  the  County  Court. 

The  fact,  then,  is,  that  it  is  claimed  that,  althou^  it  is 
alleged  in  the  complaint  that  these  proceedings  took  place  in 
the  County  Court  (and  they  so  purport  on  their  face),  yet  that 
they,  in  truth,  took  place  before  the  county  judge  at  a  time 
when  he  was  not  holding  any  regular  and  previously  appointed 
term  of  the  court. 

The  statute  (Code,  §  31)  provides  that  so  many  terms  as 
the  county  judge  may  designate  for  that  purpose,  in  a  notice 
to  be  published  in  the  State  paper  at  least  four  weeks  before 
any  such  term,  may  be  held  for  the  trial  of  issues  of  law,  and 
hearing  and  decision  of  motions,  and  other  proceedings,  at 
which  no  jury  shall  be  required  to  attend.  The  same  section 
also  declares,  that  the  County  Court  is  always  open  for  the 
transaction  of  any  business  for  which  no  notice  is  required  to 
be  given  to  an  opposing  party.  It  may  be  doubted  whether 
a  guardian  called  upon  to  render  an  account  is  ^^  an  opposing 
party  "  within  the  meaning  of  the  restriction ;  but  assuming 
him  to  be  such,  I.  think  the  restriction  is  for  the  benefit  of 
those  who  may  be   entitled  to,  and  require  notice.    The 
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Ck)unty  Court  has  jurisdiction  of  the  subject-matter.  It  is 
always  open,  and  may  at  any  time  transact  such  business  as  it 
has  jurisdiction  and  power  to  transact,  imless  notice  is  required 
to  be  given  to  an  opposing  party ;  in  which  case,  and,  as  I 
apprehend,  for  the  convenience  of  the  party  entitled  to  sneh 
notice,  it  is  to  be  transacted  at  a  previously  appointed 
term.  This  restriction  is  to  protect  suitors  from  being  at 
unexpected  and  unseasonable  times  compelled  to  appear 
before  the  court,  which,  nevertheless,  is  always  open.  The 
business  was,  as  appears  upon  the  &ce  of  the  proceedings, 
transacted  in  the  "  County  Court ;"  but  whether  at  such  a  time 
as  the  court,  according  to  the  appointment  of  terms  it  had 
made,  could  regularly  transact  it,  was  a  question  of  regular- 
ity, the  objection  to  which  might  be  waived  by  the  formal 
consent  or  voluntary  appearance  of  the  parties  without 
objection.  This  is  not  like  the  case  of  business  attempted  to 
be  transacted  out  of  court  by  a  pei^son  who  is  a  judge,  but 
who  cannot  sit  as  a  court  except  at  stated  times  and  places. 
Here  was,  as  appears  on  the  face  of  the  proceedings,  a  County 
Court.  It  was  regularly  and  lawfully  open,  and  in  session ; 
and  the  only  question  is,  whether  this  particular  description 
of  business  could  be  r^ularly  transacted  at  that  time,  because 
the  party  proceeded  against  was  not  only  entitled  to  the 
usual  notice,  but  to  the  additional  convenience  and  opportu- 
nity for  preparation  afforded  by  a  previously  appointed  terra. 
I  am,  therefore,  of  the  opinion  that  the  irregularity,  if  any, 
was  waived  by  the  voluntary  appearance,  and  consent  of 
Balde  to  have  the  matter  heard  by  the  court  at  that  time, 
tliough  not  a  regular  previously  appointed  term,  and  that 
being  so,  the  decree  and  order  of  the  court  was  the  order  *^of 
a  court  having  authority  to  give  directions  in  the  premises," 
which  Balde  was  bound  to  obey. 

If  he  did  not  do  so  there  was  a  breach  of  the  condition  of 
the  bond,  and  in  the  absence  of  fraud  and  collusion,  which 
are  not  charged,  the  sureties  are  liable. 

The  nonsuit  was  erroneous  upon  another  ground.  The 
complaint  pleads  the  proceedings  in  the  County  Court  as 
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records  of  that  court,  and  with  a  jprout  pcUet  per  reeardum. 
The  answer  is  merely  a  general  denial ;  a  general  denial  in 
such  a  case  cannot  be  more  extensive  as  to  the  record  than 
nul  Ud  record.  But  there  is  such  a  record  of  the  County 
Court  as  was  alleged  in  the  complaint  Nul  Uel  record 'pnta 
in  issue  nothing  but  the  existence  of  the  record,  and  is  dis- 
proved by  the  production  of  the  record.  (Saunders  PI.  & 
Ev.,  755,  274 ;  Tidd.,  804.) 

Where  a  party  seeks  to  attack  the  record  of  a  court  of 
record,  which  imports  verity,  by  showing  that  the  court  had 
no  authority,  in  fact,  to  make  such  record,  he  cannot  do  it  by 
denying  that  there  is  such  a  record.  Assuming  that  the 
record  can  be  attacked  in  this  action  for  this  cause,  the  party 
seeking  to  impeach  it  must  give  notice  to  the  other  party  of 
his  intended  impeachment  of  the  record,  by  setting  forth  the 
facts  specially.    (Staring  v.  Murray^  6  Wend.,  148.) 

There  was  no  such  issue  in  the  case  as  that  upon  which  the 
plaintiff  was  nonsuited.  A  new  trial  must  be  granted,  costs 
to  abide  the  event. 

JoHNsoK,  J.,  concurred.    Mulum,  P.  J.,  dissented. 


The  Psoplb  ex  rel.  John  Haikbs,  and  others,  v.  Williak  H. 
Smith,  County  Judge  of  Ontario  county. 

(Gehbral  Tkbm,  Fourth  Depabtmbnt,  Novbkbbr,  1870.) 

The  Law  of  1860  (ch.  907),  which  authorizes  the  creation  and  issue  of 
bonds  of  monicipal  corporations  as  therein  provided,  for  investment  in 
railroad  stock,  enacts  ( §  2 ),  that  the  county  Judge  to  whom  the  applica- 
tion, according  to  section  1  of  the  act,,  is  made,  shall  take  proof  of  the 
aUegations  of  the  petition,  and  that  "^  if  it  shall  satisfactorily  appear  to 
him  that  the  said  petitioners,  &&,  do  represent  a  minority  of  the  tax- 
payers of  the  said  muncipal  corporation,  as  shown  by  the  last  preceding 
tax  list  or  assessment  roll,  and  do  represent  a  mijoritj^  of  the  taxable 
proper^  upon  said  list  or  roll,  he  shall  so  adjudge  and  determine,  Ac.,* 
and  thereupon  appoint  commissioners,  Ac — EM,  that  in  addition  to  the 
yerified  petition,  which  is  necessary  to  confer  jurisdiction,  the  act 
requires  legal  proof  of  the  necessaxy  facts;  and  where  the  judge  assumed 
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to  render  Judgment  establishing  the  facts  without  such  proof,  that  it  was 
error  which:  could  be  reached  by  certiorari. 
Where  a  number  of  the  signatures  to  the  petition,  sufficient,  if  withdrawn, 
to  reduce  the  number  of  petitioners  to  less  than  the  majority  required  by 
the  Statutes,  were  written  with  the  initial  letters  only  of  their  Christian 
names,  and,  without  proof  of  identity,  were  held  by  the  county  Judge  to 
be,  prima  fadSf  the  signatures  of  persons  whose  Christian  names  ( haying 
the  same  initial  letters),  were  put  down  in  full  upon  the  assessment  roll, 
his  Judgment  declaring  the  petition  made  by  the  necessaiy  minority  was 
upon  oertorari  reversed  for  error. 

This  was  a  certiorari  to  the  county  Judge  of  Ontario  county 
to  review  proceedings  under  the  act  of  1869  (chap.  907,  p.  2303), 
to  permit  municipal  corporations  to  aid  in  construction  of 
railroads. 

The  return  stated  the  presentation  of  a  petition  to  the 
county  judge  as  follows : 

"  The  petition  of  the  undersigned  respectfully  states  :  That 
your  petitioners  are  a  majority  of  the  tax-payers  of  the  munici- 
pal corporation  in  said  State,  known  as  the  town  of  Phelps,  in 
the  county  of  Ontario,  and  State  of  New  York,  whose  names 
appear  upon  the  last  preceding  tax  list  or  assessment  roll  of 
said  corporation,  as  owning  or  representing  a  majority  of  the 
taxable  property  in  the  corporate  limits  of  said  corporation ; 
that  your  petitioners  represent  a  majority  of  all  the  taxable 
property  in  said  corporate  limits,  appearing  on  said  last  pre- 
ceding tax  list  or  assessment  roll  of  said  corporation.  That 
your  petitioners  desire  that  said  municipal  corporation  shall 
create  and  issue  to  the  Sodus  Point  and  Southern  Bailroad 
Company  its  bonds  to  the  amount  of  one  hunderd  and  twenty- 
five  thousand  dollars,  and  invest  the  same  or  the  proceeds 
thereof,  in  the  stock  of  the  railroad  company,  in  said  State, 
known  as  the  Sodus  Point  and  Southern  Kailroad  Company, 
pursuant  to  the  provisions  of  chapter  907  of  the  Laws  of  the 
State  of  New  York,  passed  May  18th,  1869." 

The  petition  was  verified,  as  follows,  viz. : 

"State  of  New  York,  Countt  of  Ontario,  88:  Hiram 
Peck,  being  duly  sworn,  deposes  and  says  that  he  is  one  of  the 
petitioners,  whose  name  is  signed  to  the  foregoing  and  annexed 
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petition,  and  is  one  of  the  tax-payers  in  the  municipal  corporar 
tion  in  said  State,  known  as  the  town  of  Phelps  in  said  county 
of  Ontario,  that  he  has  carefully  compared  the  "names  of  the 
petitioners  signed  to  said  petition  with  the  names  of  the  tax- 
payers which  appear  upon  the  last  preceding:  tax  list  and  assess- 
mLt  H>U  of  iToor^iation,  as  owBinTor  representing  the 
taxable  property  in  the  corporate  limits  of  such  corporation ; 
that  all  the  names  to  said  petition  appear  upon  the  said  tax 
list  and  assessment  roll  as  tax-payers,  owning  or  representing 
taxable  property  as  aforesaid ;  that  the  number  of  names  of 
petitioners  to  said  petition  is  five  hundred  and  sixty,  and  that 
the  whole  number  of  names  of  tax-payers  owning  or  represent- 
ing  the  taxable  property  in  the  limits  of  said  corporation 
which  appear  upon  the  said  tax  list  or  assessment  roll  is  one 
thousand  and  twelve,  that  the  amount  of  taxable  property 
which  sndi  petitioners  as  tax-payers  own  and  represent  in  the 
corporate  limits  of  said  corporation  as  shown  by  said  tax  list 
or  assessment  roll  is  one  million  and  forty-nine  thousand  five 
hundred  and  seven  91-lOOths  dollars,  and  that  the  whole 
amount  of  taxable  property  in  the  corporate  limits  of  said 
corporation  as  shown  by  said  tax  list,  or  assessment  roll,  is  one 
million  eight  hundred  and  fifty-five  thousand,  sixty-three 
07-lOOths  dollars.  And  deponent  further  says  that  the  peti- 
tioners who  have  signed  said  petition  are  a  majority  of  the 
tax-pay ers  whose  names  appear  upon  the  last  preceding  tax 
list  and  assessment  roll  of  said  corporation,  and  that  said  peti- 
tioners own  and  represent  a  majority  of  the  taxable  property 
in  the  corporate  limits  of  the  said  corporation. 

HIRAM  PECK." 

Subscribed  and  sworn  to  before  me 
this  14th  day  of  May,  1870. 

Wm.  H.  Smtth, 

Ontario  Co.  Judge. 

The  petition  presented  a  large  number  of  signatures.  It 
also  apx>eared  fix>m  the  return,  that  the  amount  of  property 
necessary  under  the  statutes  for  the  petitioners  to  own  or 
represent  in  the  aggregate  was  $927,476.54,  that  the  necessary 
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proceedings  were  taken  porBoant  to  the  statute  for  a  hearing 
of  the  matter  before  the  oonnty  judge,  and  that  he  decided 
that  the  aggregate  amount  of  property  owned  by  the  peti- 
tioners of  the  property  upon  the  assessment  roll  in  question 
was  $945,956.62^ ;  and  in  making  this  decision,  that  he  had 
treated  a  large  number  of  petitioners  whose  names  had  been 
signed  to  the  petition  with  the  initial  letters  of  their  Christian 
names  prefixed  to  their  surnames,  as  bein^  the  same  p^^sons 
whoee  ChriBtian  names  were  wStten  onTin  fidl  n^e 
assessment  roll ;  and  that  he  had  also  r^arded  various  names 
signed  to  the  petition,  but  varying  in  some  particulars  (of 
which  instances  are  given  in  the  opinion  of  the  court),  from 
any  names  upon  the  assessment  roll,  as  being  the  signatures  of 
persons  upon  such  roll. 

It  also  appeared  from  the  return  that  an  order  or  decree 
had  been  entered  by  the  county  judge,  declaring  the  petition 
signed  by  a  requisite  number  of  tax«-payers  of  the  town  of 
Phelps,  under  the  statute,  and  the  representation  by  such 
petitioners  of  the  necessary  amount  of  prop^iy  in  said  town, 
as  put  down  upon  such  roll,  and  that  he  had  appointed  com- 
missioners, &c.,  and  ordered  his  judgment  to  be  entered. 

H.  Z.  Comstockj  for  the  relators. 

Stephen  K.  WiUiamsy  for  the  respondent. 

Present — MuLLm,  P.  J.,  JoHNSOifr  and  Taloopt,  J  J. 

Talcott,  J.  The  writ  of  certiorari  in  this  case  brings 
before  us  proceedings  instituted  under  chapter  907  of  the  Laws 
of  1869,  and  the  act  of  1870  (which  subjects  the  county  of 
Ontario  to  the  provisions  of  the  act  of  1869),  for  the  purpose 
of  "bonding"  the  town  of  Phelps,  in  the  county  of  Ontario, 
in  behalf  of  the  "  Sodus  Point  and  Southern  Railroad  Com- 
pany." 

The  act  in  question  provides,  that,  where  the  petition,  veri- 
fied, &c.,  is  presented  to  the  county  judge,  he  shall  issue,  and 
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cause  to  be  published,  a  notice,  stating  that  on  the  day  speci- 
lied  he  will  proceed  to  take  proof  of  the  facts  and  circum- 
stances set  forth  in  the  petition,  as  to  the  number  of  tax-pajers 
joining  in  said  petition,  and  the  amount  of  taxable  property 
represented  by  them.  Section  2  of  the  act  provides,  that 
^^  it  shall  be  the  duty  of  the  said  judge,  at  the  time  and  place 
named  in  said  notice,  to  take  proof  as  to  the  said  allegations 
in  said  petition ;  and  if  it  shall  appear  satisfactorily  that  the 
said  petitioners,  or  the  said  petitioners  and  such  other  tax- 
payers of  said  town  as  may  then  and  there  appear  before  him 
and  express  a  desire  to  join  as  petitioners  in  said  petition,"  do 
represent  a  majority  of  the  tax-payers  of  said  municipal  corpo- 
ration, as  shown  by  the  last  preceding  tax  list  or  assessment 
roll,  and  do  represent  a  majority  of  the  taxable  property  upon 
said  list  or  roll,  he  shall  so  adjudge  and  determine,  and  cause 
the  same  to  be  entered  of  record ;  and  such  judgment  and  the 
record  thereof  shall  have  the  same  force  and  effect  as  otlier 
judgments  and  records  in  courts  of  record  in  this  State." 

This  is  a  proceeding  by  which  the  private  property  of  non- 
consenting  tax-payers  may  be,  in  effect,  pledged  or  mortgaged, 
indirectly,  for  what  is  assumed  to  be  a  public  purpose.  In  all 
such  cases  the  statute  conferring  the  authority  must  be  fully 
complied  with.  The  proceeding  before  the  county  judge  is 
mainly  for  the  purpose  of  establishing  the  fact  that  a  majority 
in  number,  who  also  represent  a  majority  of  the  taxable  pro- 
perty in  the  town,  are  in  &yor  of  the  proposed  issue  of  the 
town  bonds. 

This  fact  is  to  be  established  by  a  judicial  inquiry,  and, 
upon  its  being  established,  the  county  judge  is  to  render  a 
judgment  to  that  effect,  the  evidence  as  to  who  are  the  tax- 
payers of  the  town,  and  the  amount  of  the  taxable  property 
in  the  town  by  them  respectively  represented,  being  the  last 
preceding  tax  roll.  The  judge  is  required,  before  rendering 
his  judgment,  to  take  proof  of  the  facts  in  question. 

This  can  mean  nothing  less  than  legal  proof,  which  shall 
tend  to  establish  the  &ct  with  a  reasonable  degree  of  certainty. 
It  is  the  right  of  the  non-consenting  tax-payers  to  insist  np<.<n 
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this ;  and  if  the  judge  assumes  to  render  a  judgment  purport- 
ing to  establish  the  fact,  without  any  legal  proof,  he  is  guilty 
of  an  error,  of  which  the  non-consenting  tax-payers  may  justly 
complain,  and  which  is  undoubtedly  reached  by  a  writ  of  cer- 
tiorari. The  affidavit  to  be  anne:a[ed  to  the  petition  is  not  the 
proof  spoken  of. 

The  petition  and  verification  are  necessary  in  order  to  con- 
fer upon  the  county  judge  the  jurisdiction  to  proceed  to  take 
the  proofs. 

Sundry  objections  are  made  to  the  validity  of  the  proofe 
which  were  taken  by  the  county  judge  in  the  case,  as  disclosed 
by  the  return.  It  will  only  be  necessary  to  consider  one  class 
of  those  objections. 

Sundry  names,  purported  to  be  signed  to  the  petition,  with 
initials  only  representing  the  Cliristian  names,  and  these  wei'e 
counted  by  the  judge  in  his  decision  as  representing  the  amount 
of  taxable  property  assessed  in  the  tax  roll,  to  persons  whoee 
Christian  names  had  corresponding  initials,  and  whom  he 
decided  to  be  the  same  persons  who  had  signed  the  x>etition ; 
and  other  names  signed  to  the  petition,  and  varying  in  other 
respects  from  those  on  the  tax  roll,  were  held  to  be  the  same. 

The  following  examples  will  sufficiently  illustrate  this  point : 

H.  L.  Cummings  was  held  to  be  "  Hubbard  L.  Cummings," 
who  was  assessed  on  the  tax  list  for  $1,171.50. 

Alexander  Wormer,  was  held  to  be  "Alexander  Van 
Wormer,"  who  was  assessed  on  the  tax  list  for  $4,047.00. 

Sarah  A.  Reynolds,  was  held  to  be  "Widow  Sally  Rey- 
nolds,'' who  was  assessed  on  the  tax  list  for  $106.50. 

Mrs.  M.  M.  Lovejoy,  was  held  to  be  "Wid.  Marietta 
Lovejoy,"  assessed  on  the  tax  list  for  $169.75. 

R.  R.  Anderson,  was  held  to  be  "  Reid  Anderson,"  who 
was  assessed  on  the  tax  list  for  $2,982.00. 

There  were  much  more  than  enough  of  the  names  thu3 
counted,  if  the  amounts  for  which  the  persons  who  they  were 
held  to  be  identified  with,  on  the  tax  roll,  were  assessed,  had 
been  deducted  from  the  amount  of  taxable  property  held  to  be 
represented,  to  reduce  the  amount  of  taxable  property  repre- 
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sented  greatly  below  a  majority  of  the  taxable  property 
assessed  on  the  tax  roll. 

To  sustain  the  judgment  of  the  county  judge  it  is  necessary 
that  these  names  should  be  counted.  In  &ct,  the  number  of 
names  purporting  to  be  signed  in  the  petition  with  initials  of 
Christian  names  only,  and  which  were  held  to  be  identical  with 
names  on  the  tax  roll,  where  the  Christian  name  was  written 
out  in  ftill,  were  more  than  sufficient,  if  the  amount  of  pro- 
perty held  to  be  represented  by  them  is  deducted,  to  reduce 
the  amount  represented  considerably  below  a  majority. 

It  is  not  improbable  that  the  county  judge  was,  in  point  of 
£fict,  correct  in  his  identification  of  the  names  on  the  petition 
with  those  on  the  tax  roll.  The  question  is,  was  it  proved? 
The  personal  knowledge  of  the  county  judge  on  this  sub- 
ject may  have  satisfied  his  own  mind  as  to  the  identity  of  the 
names.  He  does  not  return  any  personal  knowledge,  and  if 
he  did  it  would  be  of  no  importance.  He  is  not  authorized  to 
act  on  his  own  knowledge  or  prior  information,  but  must  take 
proofe.  Doubtless  it  might  have  been  proved  that  the  names 
of  the  petitioners  represented  the  persons  on  the  tax  roll  with 
whom  they  were  identified.  The  question  is,  was  such  proof 
given  t  It  was  not  shown  that  the  petitioners  in  question 
were  tax-payers  of  the  town.  It  was  not  shown  that  no  other 
persons  with  corresponding  surnames  and  initials  resided  in 
the  town,  or  were  tax-payers  therein. 

The  assessors  were  not  called  to  state  what  persons  they 
intended  to  designate  by  the  name  on  the  tax  roll  made  out  . 
by  them.  In  fact,  none  of  the  various  descriptions  of  evi- 
dence bearing  upon  the  question  of  the  identity,  in  £ict  of  the 
petitioners  and  the  persons  named  on  the  tax  roll,  were  resorted 
to.  Hiram  Peck  testified,  that  the  names  of  persons  appear- 
ing on  the  petitions  appeared  as  tax-payers  on  the  tax  list,  with 
certain  exceptions. 

This,  as  is  evident  from  the  context,  was,  and  was  under- 
stood to  be,  simply  the  result  of  a  comparison  of  the  petitions 
with  the  tax  roll,  and  not  a  personal  identification  of  the  indi- 
viduals named  in  the  tax  roll  with  those  who  had  signed  the 
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petition,  and,  at  moBt,  was  a  mere  opinion  of  the  witness,  who 
is  not  shown  to  have  any  better  qualifications  for  judging  than 
any  other  person  upon  mere  inspection  and  comparison  of  the 
petition  and  tax  roll. 

The  county  judge  returns,  as  to  ^'Ijie  names  of  persons, 
whose  names,  it  was  claimed  by  counsel  for  contestants,  varied 
from  the  names  on  the  assessment  roll,"  he  held  them^^  to  be, 
prima  faoiey  the  same  names  as  those  appearing  on  the  assess- 
ment roll  aforesaid,  in  the  absence  of  any  proof  as  to  die  fact, 
except  that  which  appears  in  the  evidence  above,  and  that 
furnished  by  the  assessment  roll,  with  the  exception  of  the 
name  of  Sarah  Lyons,  who  was  identified  as  the  person  on 
tiie  roll  signed  Widow  Eleazer  Lyons."  Tliis  statement,  as 
appears,  embraces  all  the  initial  names ;  and  it  is  clear  that 
the  county  judge  held  that  the  names  signed  to  tiie  petition 
with  only  initials  for  the  Christian  name  were,  as  a  matter  of 
legal  ^Toot^  prima  facie  identical  with  names  on  the  roll  with 
which  the  surname  and  the  initial  letters  of  the  Christian  name 
corresponded ;  and  in  so  doing  he  has  held  the  same  initial 
letter  to  stand  for  a  variety  of  Christian  names,  as  the  exigen- 
cies of  the  case  required.  The  authorities  are  quite  numerous 
to  show  that  the  county  judge  erred  in  tlius  holding,  and  that 
there  is  no  legal  presumption  that  J.  Smith  represents  either 
John,  James  or  Joseph  Smith,  without  some  further  evidence 
than  the  identity  of  the  initial  letter.  {People  v.  Ferguson^ 
8  Cow.,  102 ;  Jones'  EBtate^  27  Penn.  St  B,,  386 ;  Tweedy  v. 
JarviSj  27  Conn.,  42 ;  Tdlere  v.  Thsl^aAe^  7  Ind.,  669 ;  Roch 
weU  V.  The  State,  12  Ohio,  N.  S.,  437,  &c.) 

The  judgment  rendered  by  the  county  judge  in  this  matter 
must  be  reversed,  upon  the  ground  that  the  fact  that  the  peti- 
tioners represented  a  majority  of  the  taxable  property  of  the 
town  of  Phelps,  purporting  to  be  adjudged  and  determined 
by  said  judgment,  was  not  proved  before  him. 

Judgment  reversed. 
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Aason  Ebiok0on  et  al.,  Bespondents,  v.  Mabt  Ann  Quinn  et 

al..  Appellants. 

(General  Tbbx,  Foxtrth  DsPABTMEirr,  November,  1870.) 

In  actions  for  relief  on  the  groond  of  fraud,  when  the  plauitlff  sought  to 
avoid  the  statute  of  limitations  as  a  bar,  upon  the  idea  of  non-discovery' 
of  the  cause  of  action  before  a  time  within  the  limitation,  equity  required 
him  to  aver  (by  special  replication  to  a  plea  of  the  statute,  or  by  way  of 
anticipation  in  his  bill),  and  prove,  when  and  how  he  discovered  the  fiicts 
constituting  the  fraud. 

The  Revised  Statutes  did  not  change  the  equitable  rule  in  this  respect 

Nor  has  the  Code  *'  in  cases  which  were  heretofore  solely  cognizable  by  the 
Court  of  Chancery "  (§  31),  except  to  permit  the  plaintiff  to  prove  the 
defence  to  a  plea  of  the  statute,  without  expressly  pleading  it  in 
reply. 

An  action  by  a  Judgment  creditor  to  set  aside  conveyances,  upon  the 
ground  of  fraud,  is  an  action  '*  solely  cognizable  by  Uie  Court  of  Chancery  '* 
before  the  Code,  within  section  81,  although  relief  at  law  might  have 
been  had,  through  purdaase  under  execution  and  suit  in  ejectment  upon 
the  title  obtained. 

In  an  action  to  set  aside  a  conveyance,  as  fraudulent  against  the  plahitiflb, 
who  were  judgment  creditors  of  the  grantor,  the  complaint  allied  a 
return  of  execution  nulla  bona,  upon  the  Judgment,  more  than  six  years 
prior  to  the  conveyance,  and  made  no  allegation  that  the  plaintiffs  had 
been  ignorant  of  tiie  fkcts  constituting  the  fraud,  for  any  time  after  the 
cause  of  action  arose. — BMy  that  it  was  enough  if  the  defendants  set 
v^f  in  defence,  the  naked  statutory  bar,  without  any  averment  that  the 
plaintifb  knew  such  facts  more  than  six  years  before  suit 

EM,  ftirther,  that  the  burden  was  upon  the  plaintiffs  to  show  and  excuse 
their  non-discovery  of  the  &cts,  constituting  the  cause  of  action,  until 
within  the  six  years  before  the  suit 

Whether  the  appellate  court  will  consider  a  finding  of  law  inserted  by  the 
referee  in  settling  the  case,  and  not  in  his  original  findings. — Quere, 

Per  Talgott,  J.,  when  the  ruling  may  have  been  made,  and  probably  was 
intimated,  during  the  trial,  it  should  be  assumed  that  such  was  the 
fact,  where  the  referee  states  in  settiing  the  case,  that  he  made  such 
ruling,  and  that  exception  was  taken  thereto. 

Where  the  ruling  is  substantially  stated  in  the  referee^s  findings  and  con- 
clusions of  law,  and  the  case  shows  an  exception  to  the  ruling  as  to  the 
law,  the  question  upon  the  finding  fairly  arises. 

Where  the  complaint  in  an  action  for  relief,  upon  the  ground  of  fraud,  set 
forth  foots  showhig  that  the  cause  of  action  originated  more  than  six  years 
before  the  suit,  and  the  answer  pleaded  the  statute  of  limitations,  and  the 
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plaintiff  did  not  prove  his  non-discovery  of  the  fraud  before  a  time  within 
the  six  years,  but  the  evidence  tended  to  establish  the  contrary,  and  the 
referee's  finding  was  against  the  presumption  and  tendency  of  the  evi- 
dence, as  to  the  plaintifb'  knowledge  of  the  fraud  prior  to  the  six  years. 
— Hddy  that  the  finding  was  unsupported  by  evidence,  and,  being  of  a 
material  &ct,  was  error  in  law. 

This  was  an  appeal  from  a  judgment  for  the  plaintiff 
entered  on  the  report  of  a  referee,     • 

The  complaint  set  forth  an  indebtedness  of  the  defendant, 
O'Malley,  prior  to  December  11th,  1860,  to  the  Union  bank 
of  Rochester,  upon  which  a  judgment  had  been  recovered 
and  duly  entered  against  O'Malley  on  the  2l6t  March,  1861 ; 
the  issuing  and  return  of  an  execution  thereon  nvUa  haaa^ 
except  as  to  a  portion  of  the  amount  thereof,  and  that  the 
balance  (some  $5,000)  remained  due  and  unpaid. 

It  also  set  forth  the  fact  of  O'Malley's  ownership  prior  to 
December  11th,  1860,  of  certain  real  estate  in  Rochester  of 
the  value  at  that  time  of  $12,000,  and  of  a  present  value  of 
$20,000,  and  the  conveyance  of  the  same  to  one  John  Qiiinn, 
the  husband  of  the  defendant,  Mary  A.  Quinn,  and  son-in- 
law  of  O'Malley,  the  grantor,  by  deed  dated  on  that  day 
(December  11th,  1860),  expressing  a  consideration  of  $6,500. 
It  then  further  set  forth  that  tlie  conveyance  had  been  made 
upon  grossly  inadequate  consideration,  and  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  the  grantor  in  col- 
lecting their  debts  and  especially  the  Union  Bank  of  Roches- 
ter ill  the  collection  of  the  judgment,  and  that  the  property 
conveyed  to  said  John  Quinn  was  afterward  conveyed  by  him 
through  a  third  party,  to  the  defendant  Maiy  A,  Quinn, 
his  wife,  without  consideration  and  for  the  purpose  of  carry-* 
iiig  out  the  same  fraudulent  intent  and  purpose,  with  otlier 
allciications  of  fraud. 

It  also  averred  title  by  assignment  of  the  judgment  of  tlie 
Union  Bank  to  the  plaintiffs,  and  demanded  judgment,  that 
the  conveyance  be  adjudged  fraudulent  and  void  as  against 
such  judgment,  &c. 

The  defendant,  Quinn,  answered  denying  the  fraud,  and 
for  a  further  answer  averred  "  that  the  cause  of  action  alleged 
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in  the  complaint  did  not  accrue  within  six  years  before  the 
commencement  of  this  action." 

The  referee  fonnd  and  reported  in  favor  of  the  plaintiffs 
upon  the  matters  of  fraud,  substantiallj  as  claimed  in  the 
complaint,  and  declared  them  entitled  upon  the  issues  made 
in  this  respect,  to  judgment  setting  aside  the  deed  from 
O'Malley  to  Quinn,  and  the  subsequent  deeds  to  the  defend- 
ant, Quinn,  and  declared  the  judgment  a  lien  upon  the  pre- 
mises conveyed. 

The  referee  also  found  and  reported  as  follows:  "The 
plaintiffs'  counsel  claims  that  the  second  answer  of  the 
defendants,  which  sets  up  the  statute  of  limitations,  is  defec- 
tive and  insufficient,  in  that  it  does  not  all^e  that  the  plain- 
tiff discovered  the  fraud  more  than  six  years  before  the  com- 
mencement of  the  suit,  and  that  although  not  demun*cd 
to,  he  may  take  advantage  of  the  defect  at  the  trial.  I 
deem  that  answer,  however,  sufficient  in  form  and  sub- 
stance to  enable  the  defendants  to  avail  themselves  of  the 
defence  it  sets  up.  But  as  the  defendants  have  failed  to  show 
affirmatively  that  the  plaintiffs  were  apprised  of  the  facts 
constituting  the  fraud  more  than  six  years  before  the  suit 
was  commenced,  they  have  failed  to  support  their  answer  b}* 
the  necessary  proof,"  and  he  declared  the  plaintiffs  entitled  to 
judgment  as  above  indicated. 

The  case  presented  a  number  of  findings  and  exceptions 
thereto,  and  among  others  the  following :  ^'  8d.  That  the 
defendant  on  the  answer  of  the  statute  of  limitations,  held 
the  affirmative  of  the  issue,  as  to  the  time  of  the  discovery 
.by  the  plaintiffs  of  the  facts  constituting  the  frauds."  To 
which  holding  and  decision  the  defendant,  Quinn,  duly 
excepted,  and  appealed  from  a  judgment  entered. 

J.  (7.  Cochrcme^  for  the  appellant. 

W,  F.  Cogsfuodl^  for  the  respondents. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 
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By  the  Court — TALCX)Tr,  J.  This  is  an  action  in  eqnitj, 
instituted  to  have  a  convejanoe  of  certain  premises  in  the 
city  of  Hochester,  made  by  James  O'Malley  to  his  son-in-law^ 
John  Quinn,  and  certain  subsequent  conveyances,  whereby 
the  legal  title  to  the  premises  was  vested  in  the  defendant, 
Mary  Ann  Quinn,  the  daughter  of  O'Malley,  set  aside  as 
fraudulent  as  against  the  creditors  of  O'Malley.  The  claim 
of  the  plaintiff  to  have  these  deeds  thus  set  aside,  arises 
upon  a  judgment  against  O'Malley,  an  execution  issued,  and 
returned  by  the  sheriff  of  Monroe  county  partially  unsatis- 
lied,  on  the  14th  day  of  November,  A.  D.  1861.  The  deed 
from  O'Malley  to  John  Quinn  was  executed  in  December, 
1860,  and  recorded  in  tlie  office  of  the  derk  of  Monroe 
county,  on  the  5th  of  January,  1861.  The  defendant,  Mary 
Ann  Quinn,  answered,  and  after  denying  the  fraud,  and 
alleging  a  valuable  consideration  for  the  deed  from  O'Malley 
to  John  Quinn,  for  a  further  answer,  stated  that  the  cause  of 
action  alleged  in  the  complaint  did  not  accrue  within  six 
years  befoi-e  the  commencement  of  this  action. 

The  referee  has  found  the  conveyance  from  O'Malley  to 
Quinn  ixaudulent,  and  the  subsequent  deeds  without  consider- 
ation, and  has  ordered  a  judgment  that  all  these  deeds  be 
set  aside,  as  having  been  made  in  fraud  of  the  rights  of  tlie 
plaintiffs  as  such  judgment  creditors  of  O'Malley.  On  the 
question  of  the  statute  of  limitations,  the  only  evidence  con- 
sists of  the  date  of  the  conveyance  by  O'Malley,  the  recovery 
of  the  judgment,  the  return  of  the  execution,  the  commence- 
ment of  this  suit,  which  was  on  the  5th  day  of  April,  1869, 
and  the  testimony  on  the  cross-examination  of  O'Malley,  and 
of  Jennings,  one  of  the  plaintiffs,  which  tended  strongly  to 
show,  that  at  least  one  of  the  plaintiffs  had  such  notice  of 
the  fraudulent  character  and  purpose  of  the  deed  of  O'Malley, 
soon  alter  its  execution,  as  was  sufficient  within  the  rules 
applied  by  courts  of  equity  to  such  case,  to  be  considered 
tantamount  to  a  discovery  of  the  fraud  at  that  time.  The 
referee,  however,  held  that  the  burden  of  proof,  as  to  the 
discovery  of  the  fraud  more  than  six  years  before  the  com- 
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mencement  of  the  suit,  rested  upon  the  defendant,  and  npon 
this  sole  ground  deddq^  ^^  question  raised  by  the  defend- 
ant's answer  of  the  statute  of  limitations  in  favor  of  the 
plaintiffs.  The  referee  states,  in  his  opinion  accompanying  his 
report :  ^'  The  testimony  goes  almost  &r  enough  to  lay  the 
foundation  for  such  an  inference"  (that  the  plaintiffs  disco- 
vered the  fraud  soon  afler  the  conveyance  by  O'Malley).  ^'  But 
I  have  condnded,  upon  reflection,  with  some  hesitation,  that 
as  the  defendants  held  the  affirmatiye  of  the  issue,  &c.,  * 
*  *  the  proof  is  hardly  sufficient  to  support  the  answer." 
In  this  position,  I  think  the  learned  referee  erred.  Prior 
to  the  Bevised  Statutes,  courts  of  equity  held,  that  statutes 
of  limitation  did  not  ex  vi  termini  apply  to  actions  in  those 
courts,  but  applied  the  legal  bar  to  such  actions,  with  some 
reservations.  And  in  an  action  founded  on  fmud,  where,  in 
general,  concealment  accompanied  the  fraud,  they  held  it  to 
be  unconscientious  to  aUow  the  bar  to  be  set  up  until  the 
time  specified  in  the  legal  bar  should  have  elapsed,  after  the 
discovery  of  the  fraud  by  the  complainant,  or  after  facts  rea- 
sonably sufficient  to  put  him  upon  inquiry  had  come  to  his 
knowledge.  The  same  doctrine  was  undertaken  to  be  main- 
tained at  law,  and  has  prevailed  in  some  of  the  States  of  the 
Union ;  but  in  this  State,  the  distinction  between  the  rule  at 
law  and  in  equity  was  sharply  defined  and  maintained 
always,  subsequent  to  the  case  of  Trovp  v.  Smith  (20  J.  K., 

^The  Bevised  Statutes  (2  E.  S.,  801,  §52)  enacted  that 
^^  bills  for  relief  on  the  ground  of  fraud  shall  be  filed  within 
six  years  after  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  such  fraud,  and  not  after  that  time." 

It  is  manifest  from  the  history  of  the  law,  as  well  as  from 
tiie  reviser's  notes,  that  this  provision  was  designed  to  adopt 
into  the  statute  law  the  rule  already  prevailing  in  equity,  as 
laid  down  in  the  ease  of  Trovp  v.  Smith.  The  revisers 
said  to  the  legislature,  in  connection  with  their  report  of  this 
section :  ^^  The  rule  seems  to  be,  that  a  party  is  not  affected 
by  lapse  of  time,  unless  he  discovers  the  fraud ;  and  when  be 
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discovers  it,  the  limitation  at  law  applies  to  bills  of  eqaity," 
and  tliey  refer  to  the  case  of  Troup  v.  SfrUthy  as  explanatory 
of  the  existing  rule  in  equity. 

The  Code  (§  91,  subd.  6)  adopts  this  principle,  limiting  its 
application,  however,  to  cases  "  which  were  heretofore  solely 
cognizable  by  the  Court  of  Chancery." 

This  action  was  one  which,  before  the  Code,  was  solely 
cognizable  by  the  Court  of  Chancery.  It  is  an  action  to  set 
aside  deeds  on  the  ground  c>f  fraud;  a  kind  of  relief  which 
courts  of  law  were  inadequate  to  give.  It  is,  perhaps,  true 
that  the  plaintiffs  might  have  arrived  at  the  same  practical 
result  they  are  now  seeking  by  proceeding  to  sell  the  land  on 
execution  on  their  judgment,  bidding  it  in  in  defiance  of  the 
hostile  title,  and  then,  if  there  was  no  redemption,  bringing 
ejectment  on  the  title  thus  acquired.  {Chautatiqtta  Co.  Bank 
T.  Hisley,  19  N.  Y.,  369.)  But  the  remedy  which  a  court  of 
equity  was  able  to  afford  was  wholly  different,  and  more 
advantageous  to  the  plaintiffs,  as  it  clears  away  the  clouds 
upon  the  title  before  the  property  is  exposed  for  sale. 

The  phraseology  of  the  Code  on  this  subject  is  somewhat 
different  from  that  of  the  Revised  Statutes ;  but  there  is  no 
reason  to  suppose  that  there  was  any  intention  to  change  the 
form  of  pleading  or  the  burden  of  proof  in  such  cases.  I  think 
the  legislative  intention,  manifested  both  in  the  Sevised  Sta- 
tutes and  the  Code,  is,  to  adopt  the  rule  in  equity ;  the  only 
change  intended  by  the  Code  being  that  which  is  plainly 
expressed  in  its  language,  viz.,  restricting  the  rule  to  cases 
solely  of  equitable  cognizance.  We  were  not  referred,  on  the 
argument,  to  any  adjudication,  nor  have  I  been  able  to  dis- 
cover any,  upon  the  point  in  question,  arising  upon  the  section 
of  the  Revised  Statutes  referred  to,  or  the  corresponding  pro- 
vision of  the  Code.  We  have,  then,  to  ascertain  what  was 
the  established  rule  in  equity  on  the  subject.  I  think  it  incon- 
trovertible that  that  rule  was  the  opposite  of  what  the  referee 
has  held  in  this  case ;  and  that  the  well-established  doctrine 
was,  that  £he  plaintiff  must  aver  and  prove  the  time  when, 
and  tlie  circiimstances  under  which,  he  first  discovered  the 
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alleged  fraud,  if  he  sought  to  avoid  the  flat  bar  of  the  statute. 
Formerly,  when  pleadings  in  courts  of  equity  were  more  logi- 
cal and  formal  than  they  afterward  became,  the  defendant  in 
such  case  simply  pleaded  the  statute,  as  at  law,  and  it  was 
incumbent  on  the  complainant  to  avoid  the  defence  by  a  special 
replication,  alleging  that  he  had  not  discovered  the  facts  until 
w-ithin  the  limited  time  next  before  the  commencement  of  the 
suit;  and  to  this,  the  defendant  rejoined  a  simple  denial. 
(Story  Eq.  PL,  §§  676,  677.)  Afterward  it  became  customary, 
in  the  complaint,  to  anticipate  the  defence  likely  to  be  set  up 
by  the  defendant,  and  seek  to  avoid  it  by  allegations  in  the 
bill,  and,  when  this  practice  was  sanctioned,  it  became  neces- 
sary for  the  defendant,  in  his  plea,  to  negative  the  matter  in 
avoidance,  or  to  support  his  plea  by  an  answer  denying  such 
matters.  (Story  Eq.  PL,  §754;  Foley  v.  EML^  3  Mylne  & 
Craig,  475.) 

It  may  be  observed  here,  that  exception  wais  taken  before 
the  referee  to  the  form  of  the  answer,  upon  the  ground  that 
it  should  have  alleged  that  the  plaintiffs  discovered  the  fraud 
more  than  six  years  before  the  commencement  of  the  action. 
The  referee  held,  however,  that  the  answer  was  sufficient,  as, 
when  read  in  connection  with  the  statute,  it  did  virtually 
affirm  that  the  plaintiffs  were  acquainted  with  the  facts  more 
than  six  years  before  the  commencement  of  the  suit.  I  think, 
however,  the  answer  was  entirely  correct,  without  invoking 
that  construction  of  it  upon  which  it  was  sustained  by  the 
referee.  The  complaint  sets  forth  the  &cts,  from  which  it 
appears,  presumptively,  that  the  cause  of  action  accrued-more 
than  six  years  before  the  commencement  of  the  suit,  and  con- 
tains no  allegation  that  the  plaintiffs  were  ignorant  of  the  &ct8 
constituting  the  fraud,  for  any  length  of  time  after  the  cause 
of  action  accrued,  which  was  upon  the  return  of  nvUa  hona^ 
as  the  plaintiffs  might  thereupon  have  commenced  and  main- 
tained their  action.  It  was  then,  as  I  have  endeavored  to 
show,  only  necessary  for  the  defendant  to  plead  the  naked 
statutory  bar,  leaving  it  for  the  plaintiffs  to  avoid  it,  if  the 
facts  not  yet  averred  enabled  them  to  do  so.    Probably,  under 
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the  present  fiystem  of  pleading,  the  plaintiffs  might,  without 
reply,  have  proved  on  the  trial  that  they  had  not  discovered 
the  fraud  until  within  six  years.  This,  however,  they  could 
not  have  been  permitted  to  do,  in  the  Court  of  Chancery, 
without  having  averred  it  {Bertine  v.  Vartafij  1  Edw.  Ch. 
R.,  348.)  For  authorities  to  show,  that,  according  to  the  rule 
in  equity,  it  is  incumbent  on  the  complainant  to  aver  and 
prove  his  ignorance  of  the  facts  till  a  period  within  the  limit 
of  the  statute,  (See  Bertine  v.  Varian,  1  Edw.  Oh.  R.,  343 ; 
Moore  v.  Greene  et  al.^  19  How.  U.  S.,  69 ;  I^zeld  v.  Wileony 
6  B.  Mon.,  Ky.,  479 ;  Carr^  assignee  in  hanJcruptcyy  etc^  v. 
HiUan^  1  Curtis  U.  S.,  390 ;  Steams  v.  Paige^  7  How.  U.  S., 
819-829.) 

The  case  of  Corr  v.  IliUon  is  twice  reported.  It  was  a  bill 
to  set  aside  conveyances  by  a  bankrupt,  as  made  to  defraud 
creditors.  The  defendant  first  demurred  upon  the  ground,  that, 
by  the  bankrupt  law  (§  8  of  Bankrupt  Law  of  1841),  the  time 
within  which  the  assignee  could  bring  the  action  was  limited 
to  two  years,  which  time  appeared  by  the  bill  to  have  elapsed 
before  suit ;  and  the  demurrer  was  overruled,  upon  the  ground 
that  the  bill  alleged  that  the  fraud  was  unknown  to  the  com- 
plainant until  within  two  years  before  the  filing  of  the  bill ; 
and  also  alleged  in  detail  when  and  how  the  fraud  was  dis- 
covered by  him.    (1  Curtis  U.  S.,  230.) 

The  defendants  answered  over ;  and  when  the  case  came 
up  on  pleadings  and  proofs,  Mr.  Justice  Cubtis  held  the  fol- 
lowing language  in  regard  to  the  question  we  are  consider- 
ing :  y  It  it  be  necessary  for  the  complainant  to  aver  in  liis 
bill  when  and  how  he  first  discovered  the  fi*aud,  it  is  certainly 
incumbent  on  him  to  offer  some  evidence  in  support  of  those 
averments." 

Other  authorities  might  be  referred  to,  clearly  showing  the 
rule  as  to  the  onus  of  averment  and  proof  as  applied  by  courts 
of  equity,  from  which  this  exception  to  the  ordinary  opera- 
tion of  the  statute  was  adopted ;  and  I  think  that  now,  as 
before,  the  plaintiff  is  to  aver  ana  prove,  what  ordinarily 
would  be  exclusively  within  his  own  knowledge,  when  and 
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hovr  be  discovered  the  facts  constitnting  the  fraud,  except 
that,  as  no  replication  is  now  necessary  in  such  a  case,  I  sup- 
pose the  plaintiff  may  prove  any  facts  which  constitute  an 
answer  to  the  plea  of  the  statute  without  having  set  them  up 
in  any  pleading. 

The  counsel  for  the  plaintifDs  claims  that  the  finding,  or 
ruling,  of  the  referee,  contained  in  the  case,  that  the  defend- 
ant held  the  affirmative  of  the  issue  as  to  the  time  of  the 
discovery  by  the  plaintiffs  of  the  fraud  was  inserted  by  the 
referee  in  settling  the  case,  and  is  not  contained  in  his  origi- 
nal findings ;  that  the  referee  had  no  authority  to  do  this,  and 
tliat  the  court  will  not  consider  such  finding.  While  con* 
ceding  for  myself  that  the  decisions  and  practice  on  this  sub- 
ject are  conflicting  and  the  law  in  an  unsatisfactory  state,  I  do 
not  think  it  is  necessary  in  this  case  to  consider  the  subject. 
The  ruling  in  question  as  to  the  burden  of  proof  may  very 
well  have  taken  place,  and  probably  was  intimated  during 
the  trial,  and  I  think  we  ought  to  assume  such  to  have  been 
the  fact,  when  the  referee,  in  setding  the  case,  states  that  he 
made  such  a  ruling,  and  that  the  defendant  excepted  thereto. 
Bat  substantially  the  same  thing  is  stated  by  the  referee,  in 
his  formal  report  of  findings  and  conclusions  of  law,  as  the 
sole  reason  why  he  decides  in  favor  of  the  plaintiffs  on  the 
question  of  the  statutes  of  limitations ;  and  the  case,  which 
is  the  only  evidence  before  us  showing  what  the  exceptions 
were,  states  that  the  defendant  excepted  to  that  ruling  as  to 
the  law.  So  that  I  think  the  case  contains  a  fair  statement 
of  the  question  arising  on  the  decision  of  the  referee. 
Besides,  if  I  am  right  in  the  views  heretofore  expressed,  the 
undisputed  facts,  alleged  and  proved  by  the  plaintiffs,  raised 
the  presumption  that  more  than  six  years  had  elapsed  from 
the  time  when  the  cause  of  action  accnied  to  the  commence* 
ment  of  the  action,  certainly  there  can  be  no  presumption 
that  the  plaintiffs  were  not  acquainted  with  the  facts  at  the 
time  they  might  have  commenced  their  suit.  To  overcome 
the  presumption  It  was  necessary,  as  I  have  endeavored  to 
show,  that  the  plaintiffs  should  aver  and  prove  the  non-dis* 
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covery  of  the  fraud.  They  not  only  &iled  to  do  so,  but  all 
the  evidence  on  the  subject  tended  to  show,  if  it  did  not 
establish,  the  contrary.  The  referee,  without  evidence,  has 
found  against  the  presumption  and  the  corroborating  evi< 
deuce.  It  has  been  quite  recently  determined  in  the  Court 
of  Appeals  that  a  finding  of  a  material  fact,  wholly  unsup- 
ported by  the  evidence,  is  an  error  in  law.  Being  of  the 
opinion  that  the  statute  of  limitations  was  upon  the  evidence 
in  the  ease  a  complete  bar  to  the  plaintiffs'  action,  I  have  not 
considered  the  other  questions  presented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


Geobge  a.  Wilson,  Bespondent,  v.  Oobnelia  M.  Scott, 

Appellant. 

(Gbkeral  Term,  Fourth  Department,  November,  1870.) 

To  a  complaint,  that  one  S.  had  obtained  the  plaintiff's  indiyidoal  notes  by 
fraud,  and  sold  and  transferred  them,  before  matarity,  to  a  bona  fid* 
holder,  and  received  therefor  moneys  which  he  (S.)  deposited  in  bani 
without  consideration,  to  the  credit  of  the  defendant,  his  wife,  who 
drew  against,  and  had  received  the  same,  and  demanding  Judgment 
for  the  moneys,  &c.,  the  defendant  demurred,  as  not  stating  a  cause  of 
viiion.Seldy  that  as  upon  the  facts  stated,  the  plaintiff  never  had  title 
to  the  moneys  claimed,  and  there  was  no  tortious  conyersion  of  the 
notes  or  moneys  by  the  defendant,  an  action  in  the  nature  of  as$ump»ty 
for  money  had  and  received  would  not  lie. 

But  per  Talcott,  J.,  the  action  was  maintainable  as  an  action  in  equity ; 
and  although  the  defendant,  a  married  woman,  was  sued  without  her 
husband,  under  the  statute  of  1802  (§  7,  eh.  172). 

But  the  complaint  set  out  and  claimed,  that  the  deposit  made  by  S.  was 
upon  a  fraudulent  trust  to  the  defendant,  for  himself,  and  the  demurrer 
was  also  upon  the  ground  of  a  defect  in  parties  defendant — Hdd,  that 
8.  was  a  necessary  party,  and  the  demurrer  on  ^his  ground  was  sustained. 

Appeal  from  an  order,  made  at  the  Jeflferson  Special  Term 
overruling  a  demurrer  to  the  complaint. 
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The  complaint  set  forth  substantially  the  following  facts, 
viz. : 

That  one  J.  Goodrich  Scott,  the  husband  of  the  defendant, 
on  tlie  25th  day  of  May,  1869,  unlawfully  and  fraudulently 
obtained  of  the  plaintiff  six  negotiable  promissory  notes 
made  by  the  latter,  of  $1,000  each,  payable  respectively,  at  a 
future  day,  to  William  B.  Nickelson  or  bearer,  but  that  said 
Scott  did  not  acquire  any  legal  title  to  the  notes.  That  after- 
ward Scott,  for  value,  and  before  maturity,  transferred  three 
of  these  notes  to  Norris  Winslow,  who  thereby  became  a 
iona  fide  holder  thereof,  and  that  the  plaintiff  was  legally 
holden  to  pay  the  same ;  that  Scott  placed  the  avails  of  the 
notes  so  transferred  to  Winslow,  to  wit,  $2,800,  upon  the 
books  of  the  tatter's  banking  house  to  the  credit  of  the 
defendant ;  that  the  defendant  subsequently  drew  the  avails 
from  the  banking  house  upon  her  checks ;  that  no  considera- 
tion for  the  money  so  received  by  the  defendant  passed 
between  her  and  Scott,  her  husband ;  that  the  money  was  so 
placed  to  her  credit  for  the  purpose  of  securing  it  from  the 
creditors  of  Scott,  and  particularly  from  the  plaintiff. 

That  the  defendant  had  a  separate  estate,  and  was  worth 
the  sum  of  $80,000.  That  she  permitted  her  husband,  imder 
a  general  power  of  attorney,  to  do  business  ostensibly  in  her 
name,  but  really  for  his  own  benefit  and  profit.  That  this 
was  done  to  enable  him  to  secure  whatever  property  he 
might  acquire,  from  the  reach  of  his  creditors,  lliat  Scott 
was  insolvent,  and  had  no  property  that  could  be  reached  by 
execution. 

That  on  the  18th  of  August,  1869,  after  the  money  had 
been  received  by  the  defendant,  the  plaintiff,  after  informing 
her  of  the  unlawful  manner  in  which  the  promissory  notes 
wei*e  obtained  from  him,  demanded  the  notes  from  her ;  that 
lie  further  demanded  of  her  that,  if  the  notes  had  been 
transferred  to  a  purchaser  in  good  faith,  to  pay  to  him  the 
proceeds  thereof.     That  she  refused  these  demands. 

The  plaintiff  demanded  judgment  against  the  defendant 
for  the  sum  of  money  secured  by  the  defendant  as  the  avails 
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of  the  notes;  to  wit,  $2,800  and  interest  thereon,  and  sneh 
other  or  different  reh'ef  as  the  court  must  deem  proper  to 
grant. 

The  defendant  demurred  upon  grounds  stated  as  follows, 
viz. :  •  ^ 

^^  Ist.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2d.  The  facts  stated  in  the  complaint  do  not  show  an j 
legal  liability  in  an  action  at  law  against  the  defendant  for 
the  conversion  of  the  notes,  or  refusal  to  paj  over  the  avails 
thereof  on  demand. 

3d.  There  is  a  defect  of  parties  defendant  in  this,  that  the 
action  does  not  concern  her  separate  property^  and  hence  her 
husband,  J.  G.  Scott,  must  be  joined  wit^  her  as  a  defendant 
in  the  action." 

Ifhe  demurrer  was  duly  brought  on  for  argument,  and 
after  hearing  thereon,  was  overruled  with  leave,  <&c.,  and  an 
order  entered  to  that  effect,  from  which  the  defendant 
appealed. 

Hammond  &  WmdoWj  for  the  plaintiff. 

Hubbard  dh  Wright^  for  the  defendant. 

Present — Johnson  and  Talooit,  J  J. 

By  the  Court — Taloott,  J.  I  do  not  think  the  complaint 
in  this  action  can  be  sustained  against  this  defendant,  as  setting 
forth  a  cause  of  action  in  the  nature  of  indebitatus  asswnpsit 
The  counsel  for  the  plaintiff  claims  that  it  may  be  main- 
tained as  an  action  for  money  had  and  received. 

The  difficulty  in  that  view  of  the  case  is,  that  the  plaintiff 
never  had  any  title  to  the  money  which,  it  is  alleged,  was 
deposited  with  the  Merchants'  Bank  to  the  credit  of  the 
defendant,  and  has  been  drawn  out  by  her.  The  cases  relied 
upon  by  the  plaintiff's  counsel,  when  critically  examined,  do 
not  sustain  his  position. 
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Lord  Mansfiei^d's  decision  in  the  leading  case  of  Clark  v. 
Shee  dk  Johnson  (1  Cowper,  197),  on  wliich  most  of  the  sub- 
sequent decisions  have  been  based,  was  an  action  by  the 
plaintiff  against  the  defendants  for  money  and  notes  which 
belonged  to  the  plaintiff,  and  which  a  clerk  had  frandnlently 
paid  to  the  defendants  as  premiums  for  the  illegal  insurance 
of  lottery  tickets.  In  the  course  of  his  judgment,  Lord 
Mansfield  says :  ^^  Where  the  money  or  notes  are  paid  hcna 
fide  upon  a  valuable  consideration,  they  shall  never  be  brought 
back  by  the  true  owner ;  but  where  they  came  male  fide  into 
a  person^  hands,  they  are  in  the  nature  of  specific  property, 
and,  if  their  identic  can  be  traced  and  ascertained,  the  party 
has  a  right  to  recover.  ♦  ♦  ♦  Here  the  party  sues  for  his 
identified  property,  which  has  come  to  the  hands  of  the  defend- 
ants iniquitously  and  illegally,  in  breach  of  the  acts  of  parlia- 
ment, therefore  they  have  no  right  to  retain  it."  The  head 
note  of  the  case,  as  reported  in  Cowper,  is :  '^  Case  for  money 
had  and  received  will  lie  by  the  true  owner  of  money  or  notes 
against  a  third  party  into  whose  hands  they  have  come  male 
fide,  provided  their  identity  can  he  traced  and  ascertained.^'^ 
The  counsel  for  the  defendants,  in  attempting  to  quote  this 
head  note  in  his  points,  omits  the  proviso,  which,  as  I  have 
shown,  was  made  by  Lord  Mansfield  an  essential  ground  of 
his  judgment. 

In  CaUand  v.  Loyd  (6  M.  &  W.,  26),  the  money  for  which 
the  bankers  were  sued  was  always  the  money  of  the  plaintiff, 
and  had  been  illegally,  and  in  fraud  of  the  plaintiff's  rights, 
deposited  with  the  defendants. 

Abbott  V.  Barry  (2  Brod.  &  Bing.,  369)  was  a  case  where 
goods,  by  a  conspiracy  between  the  defendant  and  a  third 
party,  were  firaudnlently  purchased  of  the  plaintiff  in  the 
name  of  the  third  party,  and  finally  came  into  the  possession 
of  the  defendant ;  and  it  was  held,  that  the  plaintiff  might 
waive  the  tort  and  bring  assumpsit  as  upon  a  sale  of  the  goods 
to  the  defendant ;  and  the  decision  was  placed  upon  the  autho- 
rity of  Hill  V,  Perrott  (3  Taunton),  decided  on  similar  facts, 
and  upon  the  ground  that  the  defendant  could  not  set  up  the 
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sale  to  another,  procured  by  his  own  fraud,  and  that,  the 
defendant  being  in  possession,  the  law  would  imply  a'contraet 
t<>  pay  for  the  goods. 

The  case  of  Marsh  v.  Keating  (1  Bing.,  N.  C,  198)  was  a 
case  growing  out  of  the  celebrated  Fauntleroy  foigeries.  It 
arose  in  bankruptcy,  and  was  sent  by  the  lord  chancellor  to 
the  common-law  courts  for  trial,  and  finally  determined  in  the 
liouse  of  lords.  Fauntleroy,  a  partner  of  Marsh  and  others, 
had  forged  a  power  of  attorney  purporting  to  have  been  exe- 
cuted by  Mrs.  Keating,  and  caused  to  be  transfen*ed,  under  the 
forged  power,  £9,000  of  the  three  per  cent  annuities  standing 
in  Mrs.  Keating's  name,  sold  the  same,  and  caused  the  proceeds 
to  be  deposited  with  the  bankei*s  of  Marsh  &  Co.  to  the  credit 
of  the  firm,  and  the  money  was  drawn  by  checks  signed  in 
tlie  name  of  the  firm  by  Fauntleroy.  The  partners  of  Faunt- 
leroy had  no  actual  knowledge  of  the  facts,  but  tlie  business 
was  done  in  the  firm  name  by  him,  and  the  power  of  attorney 
forged  by  him  was  to  the  firm  or  any  member  of  it.  It  was 
held,  that  the  claim  of  Mrs.  Keating  might  be  proved  against 
the  estate  of  the  firm  in  bankruptcy,  as  money  had  and 
received,  because  the  firm  was,  civilly,  liable  for  the  acts 
of  Fauntleroy  in  its  name.  As  to  this  point  of  the  case, 
it  rests  on  tlie  principle  of  waiving  the  tort  and  bringing 
assumpsit. 

The  case  of  Down  v.  HaJZing  (4  B.  &  C,  330)  stands  on 
the  same  ground.  The  plaintiff  lost  a  check,  which  came  to 
the  hands  of  the  defendant  under  such  circumstances  that  he 
was  not  protected  as  a  iona  jide  holder,  and  he  converted  it 
to  his  own  use. 

The  case  of  Mason  v.  White  (17  Mass.,  660)  is  precisely 
like  the  case  of  Clark  v.  Shee^  in  1  Cowper,  except  that  tlie 
])arty  who  paid  over  the  money  was  a  mere  carrier  employed 
to  convey  the  money,  instead  of  a  clerk,  and  it  was  paid  over 
for  money  lost  at  faro,  instead  of  on  an  illegal  insurance  of 
lottery  tickets. 

The  case  of  Pierce  v.  Crafts  (12  J.  R.,  90)  was  a  question 
whether  a  negotiable  note,  in  the  hands  of  tlie  bearer,  wsub 
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evidence  tinder  the  money  counts ;  and  the  court  held  it  was, 
chiefly  dn  the  ground  of  the  statute  rendering  the  note  nego- 
tiable. 

The  case  of  Hudwm  y.  Hohinson  (4  M.  &  Sel.,  478),  in 
which  Lord  Ellekbobouoh  used  the  so-often  quoted  lan- 
guage, ^^  an  action  for  money,  had  and  received,  is  maintain- 
able whenever  the  money  of  one  man  has,  without  considera- 
tion, got  into  the  pocket  of  another,"  arose  on  a  plea  in 
abatement  of  the  non-joinder  of  the  copartners  of  the  defend- 
ant. The  defendant  had,  in  fact,  received  the  plaintiff's 
money  imder  such  circumstances  as  that,  in  the  particular 
case,  the  receipt  of  the  money  might  be  treated  as  an  indi- 
vidual transaction  of  the  defendant,  and  not  on  the  partner- 
ship account. 

The  principle  deducible  from  these  and  other  cases  on  the 
siibject  seems  to  be,  that  where  the  defendant  has  in  his 
hands  the  actual  money  of  the  plaintiff,  which  he  is  not 
entitled  to  hold  against  the  plaintiff,  an  action  for  money  had 
and  received  is  maintainable;  and  further,  where  the  defend- 
ant has  wrongfully  converted  the  specific  property  of  the 
plaintiff,  so  that  the  plaintiff  could  maintain  an  action  of  tort, 
then  he  may  waive  the  tort  and  recover  on  the  implied 
assumpsit.  Language  to  be  found  in  the  books  similar  to 
that  quoted  by  the  plaintiff  from  Oowen's  Treatise,  that  "an 
action  may  be  maintained  in  all  cases  where  one  has  received 
money  belonging  to  another,  which  in  equity  and  upon  prin- 
ciples of  natural  justice  he  should  pay  over  to  him,"  is  not  to 
bo  understood  as  asserting  that  in  any  case  where  one  is 
equitably  liable  to  another,  an  action  for  money  had  and 
received  may  be  maintained.  Otherwise,  questions  arising  out 
of  the  most  complicated  trusts  and  frauds,  actual  or  constrnc- 
tive,  would  be  liable  at  law  in  an  action  for  money  had  and 
received. 

In  the  language  of  the  passage  quoted  from  Cowen,  the 
defendant  must  have  received  '^  money  belonging  to  another," 
except  in  those  cases  where  the  plaintiff  as  against  the  tort 
feasor  may  waive  the  tort  and  adopt  the  act  of  the  tort 
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feasor.  In  this  case  the  defendant  has  not  converted  or 
received  ahj  specific  money  or  property  which  ever  belonged 
to  the  plaintiff,  nor  is  she  a  tort  feasor  in  the  legal  sense. 
The  action  could  undoubtedly  have  been  maintained  against 
the  defendant's  husband,  who  converted  the  notes,  by  waiv^ 
ing  the  tort;  but  cannot  be  maintained  as  an  action  for 
money  had  and  received  against  the  defendant^  who  never 
had  any  possession  of  the  plaintiff's  notes  and  never  con- 
verted the  same.  I  do  not  mean  that  the  plaintiff  must 
have  held  as  his  property  the  specific  bank  bills  or  coins ;  for 
whether  in  the  identical  bills  or  coins,  or  exchanged  for 
others,  money  is^  for  legal  purposes,  regarded  as  identical ; 
but  the  plaintiff  must  have  owned  so  much  money  o^  mofiey. 
The  Pendant,  however,  is  liable  in  equity  up^n  the  pnl 
ciple  that  where  property  is  obtained  by  fraud,  equity  will 
fasten  a  trust  upon  the  property  itself  at  the  election  of  the 
plaintiff,  and  follow  it  or  its  proceeds,  not  only  in  the  hands 
of  the  wrong-doer,  but  into  the  hands  of  his  grantee  or 
assignee,  not  being  a  purchaser  in  good  faith  for  a  valuable 
consideration.  And  if  there  were  nothing  in  the  case  except 
the  charge  that  the  defendant  was  the  absolute  and  uncondi 
tional  donee  of  the  proceeds  of  the  unlawful  conversion  of  the 
notes,  I  think  the  action  might  be  maintained  against  her 
alone;  since  the  statute  of  1862  (§  7)  in  effect  provides  that  a 
married  woman  may  be  sued  as  2^  feme  sole  in  relation  to  any 
property  which  may  come  to  her  by  gift  or  grant  of  any  per- 
son. But  in  this  case  the  plaintiff  goes  farther,  and  claims 
that  the  defendant  in  fact  holds  these  proceeds  upon  a  secret 
and  fraudulent  trust  for  the  benefit  of  her  husband.  This  is, 
in  substance,  an  allegation  that  the  husband  is  the  party  bene- 
ficially interested ;  and  this  being  so,  he  had  a  right  to  be 
heard,  and  is  manifestly  a  necessary  party  before  a  decree  can 
be  made  taking  the  property  so  alleged  to  be  held  in  trust 
out  of  the  hands  of  the  alleged  trustee,  and  appropriating  it 
to  the  plaintiff  upon  an  alleged  claim  against  the  cestui  que 
trv^L  The  ground  assigned  for  demurrer,  that  J.  G.  Scott 
ought  to  have  been  made  a  party  to  the  suit,  is,  I  tliink, 
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therefore,  well  taken,  and  the  order  overruling  the  demurrer 
should  be  reversed  with  coBtB. 

Order  appealed  from  reversed,  with  eosts»  Judgment  for 
defendant  on  demurrer,  with  leave  to  plaintiff  to  amend  on 
payment  of  costs. 


Pathigk  Gonnobs  v.  William  Joyce. 
(GfiNBBAL  Term,  FotTBTfl  Depabtment,  Noveicbeb,  1870.) 

An  execution  may  issue  sj^inst  the  defendant  to  enforce  the  Judgment  of  a 
Justice  of  the  peace  **  for  the  possession  **of  personal  property,  under  sec- 
tion 58  of  the  Code,  and  for  costs,  although  that  section,  in  temis,  pro- 
vides for  exeeution  only  ki  owe  the  Judgment  be  **  for  the  deliveiy  "  of 
the  property. 

Title  IX  of  the  Code  relates  to  executions  issuing  from  courts  of  record, 
and  section  286  proyiding  the  form  thereof,  and  section  288  requiring 
service  of  an  order  of  arrest  before  execution  against  the  body,  have  no 
reference  to  writs  issuing  from  Justices'  Courts. 

An  execution  upon  a  justice's  Judgment  "for  the  possession"  of  personal 
property  and  for  costs  under  section  58  of  the  Code,  may  issue  against 
the  person  of  the  defendant 

Monoir  bj  plaintiff  for  judgment  on  a  special  verdict 
found  at  the  Oswego  circuit*  The  facts  appear  in  the  opinion 
of  the  court. 

C.  T.  JSicAardsonj  for  the  plaintiff. 

Marsh  db  WMj  for  the  defendant. 

Present — Mullik,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Taloott,  J.  This  is  a  special  verdict  in  an 
action  for  assault  and  battery,  and  false  imprisonment.  The 
facts  presented  by  the  special  verdict  are  in  substance  as  fol- 
lows :  In  1869,  one  Mahana  commenced  an  action  ordinarily 
termed  an  action  of  replevin,  to  recover  the  possession  of  a 
quantity  of  wood,  less  than  $100  in  value,  against  the  now 


316  CASES  IN  THE  SUPREME  COURT         [Nov., 


ConnorB  «.  Joyce. 


plaintiff,  before  a  jastice  of  the  peace  of  Oswego  county. 
The  wood  was  duly  delivered  to  Mahana  by  the  constable ; 
Connors  did  not  claim  a  return  of  the  property.  On  the 
return  day  of  the  summons  the  parties  joined  issue  before  the 
justice ;  Mahana  complaining  of  the  wrongful  taking  and 
detention  of  the  wood,  and  that  he  was  entitled  to  the  posses- 
sion thereof,  and  Connors  answering  by  a  general  denial  not 
claiming  a  return  of  the  property.  The  cause  was  tried  by  a 
jury,  who  rendered  a  verdict  for  Mahana,  and  the  justice 
rendered  a  judgment  that  Mahana  was  entitled  to  the  posses- 
sion of  the  wood  and  for  costs,  $12.70.  Thereupon,  the  jus- 
tice issued  an  execution  i*eciting  the  recovery  of  the  judg- 
ment before  him,  and  commanding  the  constable  to  levy  the 
$12.70  of  the  goods  and  chattels  of  Connors,  and  for  want 
of  goods  and  chattels  to  take  the  body  of  Connors  and  convey 
him  to  the  common  jail,  &c. 

The  execution  was  delivered  to  the  defendant  in  this  action, 
a  constable  of  said  county,  who,  in  default  of  goods  and 
chattels  whereon  to  levy,  took  the  body  of  Connors  and  com- 
mitted him  to  jail  in  pursuance  of  the  command  of  the 
execution.  And,  in  case  the  defendant,  Joyce,  was  not  justi- 
fied in  so  seizing  and  committing  Connors,  the  jury  assess  the 
damages  of  Connors,  by  reason  of  such  act,  at  fifty  dollars. 
The  only  question  presented  by  the  special  verdict  is  the 
authority  of  the  justice  to  issue  the  execution  in  question. 

The  jurisdiction  in  actions  to  recover  the  possession  of  per- 
sonal property,  the  value  of  which  is  stated  in  the  affidavit 
not  to  exceed  $100,  was  conferred  upon  courts  of  justices  of 
the  peace,  by  chapter  131,  Laws  of  1860,  by  adding  subdi- 
vision 10  to  section  68  of  the  Code. 

The  act  of  1860,  did  not  in  terms  provide  for  any  execution 
whatever,  but  it  did  provide  that,  together  with  the  direction 
to  be  indorsed  on  the  affidavit  requiring  the  constable  to  take 
the  property  from  the  defendant,  the  justice  should  issue  a 
summons  directed  to  the  defendant,  requiring  him  to  appear, 
&c.,  and  containing  a  notice  that  in  case  he  shall  &il  to  appear 
at  the  time  and  place  therein  mentioned,  the  plaintiff  will  have 
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judgment  for  the  possession  of  the  property  described  in 
said  affidavit,  with  the  costs  and  disbursements  of  the  said 
action.  (Act  of  1860,  §  4.)  It  also  provided  (§  10)  that  the 
actions  so  commenced  should  be  tried  in  all  respects  as  other 
actions  are  tried  in  Justices'  Courts,  It  further  provides  (§  11) 
that  if  the  property  shall  not  have  been  delivered  to  the 
plaintiff;  or  the  defendant,  by  answer,  shall  claim  a  return 
thereof,  the  value  of  the  property  shall  be  assessed  and  the 
damages  sustained  by  the  taking  or  detention,  and  the  justice 
shall  render  judgment  accordingly,  with  costs  and  disburse- 
ments. Thus,  by  the  act  of  1860,  no  form  of  judgment  to  be 
rendered  by  a  court  of  a  justice  of  the  peace  in  such  actions 
is  specifically  provided,  except  in  the  cases  where  the  pro- 
perty shall  not  have  been  delivered  to  the  plaintiff,  and 
where  the  defendant  by  his  answer  claims  a  return  of  the 
property. 

Yet  it  cannot  be  doubted  but  that  the  legislature  intended 
to  confer  upon  the  court  the  power  to  render  the  appropriate 
judgment  in  other  cases.  In  his  summons  to  the  defendant, 
the  justice  is  to  notify  him  that  in  case  he  does  not  appear 
the  plaintiff  will  have  judgment  for  the  possession  of  the 
property  with  costs  and  disbursements. 

Yet  no  specific  power  to  render  such  judgment  is  any- 
where conferred  by  the  act.  The  case  specified  in  the  notice 
embraced  in  the  summons  is  this  case,  with  the  exception  that 
the  defendant  instead  of  making  default,  appeared  and  inter- 
l)06ed  a  denial,  which  was  found  against  him.  No  doubt  the 
justice  had,  under  the  provisions  of  the  act  of  1860,  the 
power  to  render  a  judgment  that  the  plaintiff  in  the  replevin 
suit  was  entitled  to  the  possession  of  the  property.  That  was 
a  conclusion  of  law  from  the  verdict  of  the  jury,  otherwise 
the  trial  in  such  a  case  would  be  a  futile  proceeding.  The 
additional  judgment  for  costs  would  follow,  if  for  no  other 
reason,  by  virtue  of  section  2  of  the  act  of  1866,  chap.  692, 
which  provides  that  "  whenever  a  judgment  shall  be  rendered 
in  a  court  of  justice  of  the  peace,  in  civil  actions,  it  shall  be 
with  costs  of  suit." 
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The  power  to  render  the  judgment  being  conceded,  the 
power  to  enforce  it  by  some  appropriate  procese  eeeme  to 
follow.  And  the  question  is,  what  is  to  be  the  nature  and 
form  of  that  process  i  The  act  of  1860  prescribes  no  form 
of  execution  in  such  actions ;  yet  it  cannot  be  doubted  but 
that  executions  were  to  issue  to  enforce  the  judgments  which 
might  be  rendered. 

By  the  act  of  1865  (chap.  616),  cei*tain  further  provisions  i^e 
made  in  regard  to  judgments  and  executions,  and  it  is  thereby 
provided :  1st.  That  "  the  judgment  for  the  plaintiff  may  be 
for  the  possession,  or  for  the  recovery  of  the  possession  or  the 
value  thereof  in  case  a  delivery  cannot  be  had,  and  of  dam- 
ages for  the  detention.**  2d.  "If  the  property  have  been 
delivered  to  the  plaintiff,  and  the  defendant  daim  a  return 
thereof y  judgment  for  the  defendant  may  be  for  a  return  of 
the  property  or  the  value  thereof,  in  case  a  return  cannot  be 
had,  and  damages  for  taking  and  witholding  the  same.'* 
4th.  "An  execution  shall  be  issued  thereon."  6th.  "  If  the 
judgment  be  for  the  delivery  of  the  possession  of  personal 
property,  it  (the  execution)  shall  require  the  ofl&cer  to  deliver 
the  possession  of  the  same,  particularly  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require  the 
officer  to  satisfy  any  costs  or  damages  recovered  by  the  same 
judgment  out  cf  the  personal  property  of  the  party  against 
whom  it  was  rendered  to  be  q)ecified  therein,  if  a  delivery 
tliereof  cannot  be  had.**  It  will  be  seen  that  this  act  provides 
the  form  of  execution  only  in  case  the  judgment  be  "/br  the 
delivery  ^^  of  the  property,  which  contemplates  a  charge  of 
the  possession  by  virtue  of  the  judgment.  That  is  not  the 
judgment  in  question  in  this  case. 

The  property  had  already  been  delivered  to  Malmna,  and 
the  judgment  merely  confirmed  him  in  the  right  to  the  pos- 
session, or  was,  in  the  language  of  the  act  of  1865,  a  judgment 
"  for  the  possession,**  not  "  for  the  recovery  of  the  posses- 
sion.** 

There  is,  then,  no  form  of  execution  for  the  particular  case 
provided  by  the  act  of  1860,  or  the  amendment  of  1865 ;  and 
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ve  are  to  look  elsewhere  for  the  form  of  the  execution  to  be 
issued,  where  no  recovery  of  possession  of  the  property  is 
provided  for  by  the  judgment. 

Title  9  of  the  Code  clearly  relates  only  to  executions 
issuing  out  of  courts  of  record,  as  may  be  seen  by  several  of 
its  provisions.  As  for  instance,  the  executions  therein  men- 
tioned must  be  directed  to  the  sheriff  or  coroner.  (§  289.) 
Therefore,  section  286,  prescribing  three  kinds  of  executions, 
has  no  application  to  executions  issued  by  courts  of  justices' 
of  the  peace. 

For  the  same  reason  section  288,  which  provides  that  no 
execution  shall  issue  against  the  person  of  a  judgment  debtor, 
unless  an  order  of  arrest  has  been  served,  cannot  apply  to 
actions  in  Justices'  Courts,  where  there  can  be  no  order  of 
aiTest. 

We  are  then  left,  for  the  form  of  air  execution  in  such  a 
case,  to  the  provisions  of  the  Eevised  Statutes  concerning 
courts  of  justices'  of  the  peace,  which  are  in  force,  except 
so  far  as  expressly  repealed,  or  inconsistent  with  the  provi- 
sions of  the  Code. 

Those  parts  expressly  repealed  do  not  affect  this  question. 
(Code,  §  52.)  And  I  do  not  find  any  provision  of  the  Code 
applicable  to  Justices'  Courts  which  is  inconsistent  with  the 
provisions  of  section  131,  2  Bevised  Statutes,  249,  which  sec- 
tion authorizes  an  execution  in  the  form  adopted  in  this  case. 

My  conclusion  is,  that  die  justice  had  power  to  issue  the 
execution  in  question,  and  the  defendant  was  justified  in 
executing  it  according  to  its  mandate. 

The  defendant  is,  therefore,  entitled  to  judgment  on  the 
special  verdict. 

Judgment  for  defendant  on  special  verdict. 
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Jonathan  Rose,  Respondent,  v.  Jacob  A.  Lewis  et  aL, 

Appellants, 

(General  Terh,  Fottbth  Department,  Notember,  1870.) 

A  final  acooontiug  of  administraton  before  the  sorrogate,  and  their  dis- 
charge upon  a  decree  duly  made  and  entered  therein,  which  allows  and 
ratifies  their  payment  of  a  Judgment  against  the  intestate,  ia  a  bar  to  an 
action,  by  a  Judgment  creditor  of  the  estate,  against  the  administrators 
and  creditor  in  the  Judgment  so  paid,  to  set  the  same  aside  as  firandulent 
against  the  plaintiff  and  his  judgment,  and  to  reoover  the  amount,  from 
the  administrators,  paid  thereon,  as  fraudulently  and  collusiyely  paid  by 
them  under  an  ex  parte  order  of  the  surrogate,  where  such  plaintiff 
has  been  made  party  to  the  proceedings  for  accounting  by  serrice  upon 
hhn  of  a  citation  therein  as  the  statute  (2  R.  8^  94,  ^  60)  provides. 

It  ia  a  bar,  also,  to  a  recoYery,  agamst  the  creditor  who  has  leceiTed 
the  payment  on  the  alleged  firaudulent  Judgment;  especially  where  the 
latter  was  also  party  to  the  proceedings  tor  final  accounting. 

The  determination  of  the  Surrogate's  Courts,  upon  the  final  accounting  of 
administrators,  &c.,  In  regard  to  payments  claimed  and  allowed  for  debts, 
Ac,  is,  not  only  that  they  have  been  made,  but  also  that  they  haye  been 
properly  and  lawfiilly  made. 

VThere  the  proof  of  service  of  citation,  on  a  creditor  of  the  estate,  to 
attend  the  final  accounting  by  its  administrators,  consisted  in  all^;ations 
of  fact,  contained  in  the  record  of  such  proceedings,  showing  jurisdiction 
of  the  surrogate  therein. — BMy  that  there  was  prima  fade  evidence  of 
such  service,  and  that  the  creditor  was  bound  by  the  decree. 

This  was  an  appeal  by  the  defendant  upon  a  case  and 
exceptions  from  a  judgment  entered  in  favor  of  the  plaintiff 
upon  a  referee's  report. 

The  complaint  demanded,  that  a  certain  judgment  obtained 
by  the  defendant,  Lewis,  against  one  H.  K.  Wilgus,  in  the  lat- 
ter's  lifetime,  should  be  declared  fraudulent  and  void  as  against 
a  judgment  obtained  by  the  plaintiff  against  the  defendants 
Cook  and  White  as  administratrix  and  administrator  of  the 
estate  of  Wilgus,  and  for  other  relief. 

It  appeared,  that  Hezekiah  K.  Wilgus  was  in  his  L'fetime 
indebted  to  two  certain  firms  for  merchandise  purchased,  in  the 
amount  of  some  $3,000 ;  that  he  died  in  December,  1862, 


ISTO.]  OF  THE  STATE  OF  XEW  YORK.  821 


Bote  t,  Lewis. 


iutcBtate,  and  in  the  same  month  the  defendant,  Cook  (then 
Wilgns  and  widow  of  the  intestate),  and  White  being  duly 
appointed,  quab'fied  as  administratrix  and  administrator  of 
his  estate.  That  in  February,  1864,  one  of  the  firms  above 
mentioned  sued  Cook  and  White  as  representatives  of  the 
personal  estate  of  Wilgus,  to  recover  the  amount  which  Wil- 
gus  had  owed  it,  and  after  suit  commenced  assigned  the 
claim  to  the  plaintiff,  who  recovered  judgment  therein  on 
the  5th  April,  1857,  and  also  obtained  an  assignment  of  the 
claim  of  the  other  firm  mentioned,  and  obtained  judgment 
thereupon  against  the  administrators  on  the  same  day  (April 
5th,  1857),  and  that  the  judgments  were  duly  docketed,  &c. 
That  the  administrators  filed  an  inventory,  and  proceeded  to 
collect  and  administer  the  estate,  and  had  in  their  hands,  in 
April,  1864,  assets  equal  in  value  to  between  $11,000  and 
$12,000. 

That  in  February,  1855,  Wilgus  had  executed  to  the  defend- 
ant, Lewis,  his  son-in-law,  his  notes,  payable  on  demand,  for 
$8,000,  which  were  put  in  suit  four  days  after,  and  judgment 
recovered  thereon  by  default  for  the  &ce  thereof,  with  costs, 
which  was  duly  docketed,  &c. 

That  in  April,  1864,  after  commencement  of  the  suits  against 
the  administrators,  a  citation  was  issued  by  the  surrogate  of 
the  proper  county,  upon  the  petition  of  the  defendant,  Lewis, 
citing  Cook  and  White  as  administrators  to  appear  before 
him  and  show  cause  why  the  judgment  of  Lewis  should  not 
be  ordered  paid.  Cook  and  White  only  were  served  with  the 
citation,  and  had  notice  of  the  proceedings ;  and  that  on  the 
15th  of  April,  1864,  pursuant  to  an  order  granted  by  the  sur- 
rogate in  such  proceedings,  the  defendants.  Cook  and  White, 
paid  over  to  Lewis,  in  cash  and  securities,  $11,334.68,  upon 
his  judgment. 

That  Lewis,  the  same  day,  repaid  Cook  and  White,  or 
White  only,  $8,000,  and  took  their  note  for  that  sum ;  which 
sum  was  then  invested  by  White,  with  Cook's  approval,  in 
government  bonds,  and  held  by  them  until  in  July,  when  the 
bonds  were  delivered  to  Lewis,  and  the  note  destroyed. 

Laksing — You  UL  41 
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That  some  two  or  three  months  after,  Lewis  retorued  the 
bonds  to  White,  to  be  in  some  way  invested  for  his  benefit 

That  the  payment  of  the  moneys  upon  the  jndgment 
exhausted  the  entire  assets  of  the  estate  of  Wilgus,  excepting 
about  $200,  retained  by  the  administrators  by  direction  of  tlie 
surrogate. 

That  after  these  proceeding^,  answers  were  put  in,  in  the 
suits  in  which  judgment  was  recovered  afterward  as  above 
stated,  against  the  administrators,  setting  up  the  proceedings 
before  the  surrogate,  and  the  payment  made  under  the  order 
therein ;  and  these  proceedings  were  given  in  evidence  upon 
the  trials ;  in  which  trials,  evidence  to  impeach  the  judgment 
of  Lewis  for  the  alleged  fraud  was  offered  by  the  plaintiff 
therein,  and  rejected  upon  objection  of  the  defendants.  A 
written  notice  was  given  personally  to  Cook,  and  by  mail  to 
White,  after  commeneement  of  this  suit,  on  behalf  of  the 
plaintiff,  requesting  them  to  commence  a  suit  to  recover  the 
bonds  delivered  to  Lewis,  on  the  ground  of  the  fraudulent 
character  of  his  claim,  or  to  unite  with  him  in  a  suit  for  that 
purpose,  and  offering  indemnity  against  costs;  to  which  notice 
no  attention  was  paid.  No  execution  had  been  issued  upon 
the  judgments  recovered  against  the  estate  of  Wilgus,  nor 
had  any  application  been  made  to  the  surrogate  for  leave  to 
issue  it.  Other  facts  appeared  touching  the  question  of  fraud 
in  the  claim  and  judgment  of  Lewis  as  against  the  judgments 
of  the  plaintiff;  and  evidence  was  given  of  proceedings  in  a 
final  accounting  of  the  administrators,  and  the  allowance 
therein  of  the  payment  of  the  Lewis  judgment,  as  stated  in 
the  opinion. 

The  referee  reported  that  the  plaintiff  was  entitled  to  judg- 
ment against  all  the  defendants,  for  the  recoveiy  of  the  amount 
of  the  two  judgments,  with  interest  and  costs,  with  leave  to 
apply  for  a  receiver,  &c. 

Pameroy  A  Sovthworth,  for  the  plaintiff. 

E.  J.  HicJiardson^  for  the  defendant. 

Present — Mullin,  P.  J.,  Johnson  and  Talcott,  J  J. 
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By  the  Court — Talcott,  J.  Without  consideriuff  the  effect 
of  die  former  adjudications  between  the  plaintiff  and  the 
administrators,  in  the  actions  commenced  bj  the  plaintiff 
against  them,  as  administrators,  to  recover  the  debts  which  this 
suit  is  instituted  to  recover,  and  in  which,  whether  necessary 
in  those  actions  or  not,  substantially  the  same  issues  which  are 
presented  in  this  action  seem  to  have  been  made  and  decided 
against  the  plaintiff,  I  think  the  final  accounting  and  dis- 
charge of  the  administrators  before  the  surrogate  of  Oneida 
is  a  bar  to  the  present  action,  if  the  plaintiff  was  made  a  party 
thereto  by  such  service  of  the  citation  as  the  statute  prescribes. 
The  statute  itself  declares  that  such  final  accounting  shall  be 
conclusive,  as  to  certain  questions,  upon  all  those  who  have 
been  made  parties  in  the  manner  provided  by  the  statute. 
(2  E.  S.,  94,  §  65.) 

Among  the  things  which  the  statute  declares  shall  be 
deemed  concluded  by  the  determination  of  the  Surrogate's 
Court  on  the  final  accounting,  is  the  fact  that  the  charges 
made  in  such  account  for  moneys  paid  to  creditors  are  correct. 

There  is  no  finding  in  the  case  that  the  proceedings  upon 
this  final  accounting  were  fraudulent  as  against  the  plaintiff; 
nor  does  the  complaint,  although  it  alleges  the  final  account- 
ing, contain  any  allegations  touching  the  manner  in  which  it 
was  procured  sufficient,  if  true,  to  enable  a  court  of  equity  to 
set  it  aside  as  fraudulent  and  void,  as  against  the  plaintiff; 
and  the  judgment  which  has  been  entered  in  the  case,  while 
it  proceeds  formally  to  set  aside  and  declare  null  and  void  for 
fraud  the  order  made  by  the  surrogate,  on  the  application  of 
defendant  Lewis,  that  the  administrators  pay  the  judgment  in 
his  favor,  yet  leaves  the  judgment  or  determination  of  the 
surrogate  upon  the  final  accounting  wholly  intact,  and  in  full 
force  and  effect. 

The  gist  of  the  complaint  in  this  action  is,  that  the  judg- 
ment which  the  defendant,  Lewis,  held  against  the  intestate 
was  without  consideration,  originally  recovered  by  collusion 
with  the  intestate  and  to  defraud  his  creditors,  and  subse- 
quently kept  on  foot  for  the  same  purpose ;  and  that  the  same 
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was  fraadolently  and  colluaiyely  paid  out  of  the  aaeets  b;  the 
administrators,  well  knowing  that  it  cohstitnted  no  just  claim 
against  the  estate.  This  is  clearly  a  matter  which  might,  and 
ought  to  have  been,  litigated  before  the  surrogate  upon  the 
final  accounting ;  and  the  plain  intent  of  the  statute  is,  that 
the  final  judgment  of  the  Surrogate's  Court,  so  long  as  it 
remains  in  force,  shall  be  conclusive  upon  such  questions  of 
fact  as  are  sought  to  be  litigated  in  this  case.  The  determi- 
nation of  the  Surrogate's  Court,  that  the  payments  claimed 
by  the  administrators  are  correct,  is,  not  only  that  the  moneys 
claimed  to  have  been  paid  on  debts  and  legacies  have  in  fact 
been  made,  but  also  that  they  have  been  properly  and  law- 
fully made;  otherwise  the  final  accounting  would  be  a  very 
idle  ceremony,  and  form  no  substantial  protection  to  the 
administrators  against  any  number  of  future  litigations  draw- 
ing in  question  the  legality  and  validity  of  their  acts,  which 
it  was  obviously  intended  should  be  tried  and  determined  in 
the  Surrogate's  Court.  {Stiles  et  al.  v.  Burch^  5  Paige,  182 ; 
Wright  et  al.  v.  The  Trustees^  i&o.,  1  KoS.  Ch.  B^  203.) 

On  the  argument,  it  was  orally  stated^  on  <me  side,  that  the 
plaintiff  in  this  case  had  not  been  made  a  party  to  the  final 
accounting  in  the  Surrogate's  Court,  in  the  manner  prescribed 
by  the  statute,  which  statement  was  denied  on  the  other  side. 
On  looking  into  the  case,  it  does  not  appear  that  this  question 
was  at  all  litigated  or  received  any  attention  on  the  trial.  It 
was  claimed,  on  the  argument,  that  the  plaintiff,  being  a  resi- 
dent of  the  county  of  Oneida,  before  the  surrc^te  of  which 
county  the  {proceedings  took  place,  was  entitled  to  personal 
service  of  the  citation.  No  direct  evidence  appears  to  have 
been  given  on  the  question  of  the  plaintiff's  residence ;  but 
that  he  was  a  resident  of  Westmoreland,  \diich  is  in  Oneida 
county,  perhaps  sufficiently  appears  incidentally  in  the  testi- 
mony. Probably  the  residence  of  the  plaintiff  was  well  known 
to  the  referee  and  all  the  other  parties  engaged  in  the  trial, 
and  was  assmned. 

The  only  proof  touching  tlie  publication  and  service  of  the 
citation  is  that  to  be  found  in  the  records  of  the  proceedings 
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before  tlie  snrrogate  which  was  introduced  in  evidence,  and 
60  far  ai^  relates  to  this  question  it  is  as  follows : 

1.  A  petition  of  the  administrator  and  administratrix  for 
a  final  settlement  and  accounting,  addressed  to  the  sur- 
rogate of  Oneida,  and  duly  verified,  bearing  date  June  4, 
1864. 

2.  The  surrogate's  order  of  the  same  date,  tihat  a  citation 
issue  to  all  persons  interested  in  the  estate  of  Heeekiah  E. 
Wilgus,  to  attend  the  final  settlement  of  the  accounts  of  the 
administrators  of  the  estate  of  the  deceased  on  the  26th  day 
of  July,  1864,  at  TTtica. 

3.  The  citation  of  the  same  date,  in  the  proper  form  xmder 
the  seal  of  the  Surrogate's  Court,  returnable  according  to  tho 
order. 

4.  An  aflMayit  of  the  publication  of  the  citation  once  in 
each  week  for  four  successive  weeks,  commencing  June  10th, 
1864.  (I  assume  the  publication  to  have  been  of  the  citation. 
The  aflSdavit  calls  it  an  advertisement  of  which  a  copy  is 
annexed,  but  the  paper  annexed  does  not  appear.) 

6.  An  affidavit  that  the  deponent  is  acquainted  with  the 
several  persons  whose  names  purport  to  be  subscribed  to  the 
annexed  admission  of  service  of  citation,  and  that  the  signa- 
tures are  genuine.  (Here,  as  in  number  four,  the  paper 
annexed  to  the  affidavit  is  not  contained  in  the  case,  so  that 
we  do  not  see  what  the  admission  was  or  by  whom  signed. 
The  missing  paper  would  probably  set  at  rest  any  dispute  on 
the  subject) 

6.  An  order  of  the  Surrogate's  Court  made  September 
12th,  1864,  reciting  that  the  administrators  had  rendered 
their  account  and  rrferring  it  to  an  auditor  to  examine  and 
report  therein. 

7.  The  minutes  which  give  the  dates  of  the  various  pro- 
ceedings and  adjournments,  containing  under  date  September 
12th,  1864,  "  administratrix  and  administrator  appeared  and 
made  proof  of  service  and  publication  on  citation." 

8.  The  auditor's  report  stating  the  account  and  crediting 
the  administrators  with  the  sum  of  $11,884.68,  as  paid  on 
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the  judgment  in  favor  of  the  defendant,  Lewis,  which  is  in 
question  in  this  case. 

9.  The  final  and  fonnal  decree  of  the  surrogate  reciting  the 
previous  proceedings,  and  stating  that  the  administrators 
appeared  on  the  return  of  the  citation  and  made  proof  of  the 
due  service  and  publication  of  the  citation,  and  stating  the 
account,  giving  credit  to  the  administrators  for  the  amount 
paid  on  the  Lewis  judgment,  and  adjudging  that  the  proceed- 
ings of  the  administrators  in  the  settlement  of  the  estate  be 
confirmed,  and  adjudging  that  thej  have  "  fully  and  faithfully 
administered  the  personal  estate  "  of  the  decedent,  except  as 
to  the  sum  of  $200,  which  by  the  decree  they  are  directed  to 
retain  for  the  purpose  of  paying  certain  costs  by  them  incmTed, 
and  adjudging  that  they  pay  over  to  Lewis  any  balance  of  the 
$200,  which  may  remain  after  the  payment  of  such  costs  to 
apply  on  his  judgment. 

It  is  a  well  settled  doctrine,  says  the  court  in  Barber  v. 
WinfiUyvo  (12  Wend.,  102),  that  the  record  of  a  court  of 
special  and  limited  jurisdiction  which  contains  allegations  of 
facts,  showing  jurisdiction  in  the  particular  case,  is  per  se 
sufiicient  to  uphold  the  judgment  until  the  contrary  is  shown. 

In  this  case  it  does  not  appear  to  have  been  disputed  on  Uie 
trial,  but  that  the  plaintiff  in  this  action  was  duly  and  accord- 
ing to  the  statute  cited  to  appear  before  the  surrogate  on  the 
final  accounting ;  and  I  tliink,  within  the  doctrine  laid  down  in 
Barber  v.  WinsloWj  the  decree  of  the  surrogate  is  prima 
facie  evidence  of  the  feet. 

If  so,  the  plaintiff  was  a  party  to  that  proceeding,  and  is 
bound  by  the  decree,  which  is  the  adjudication  of  a  compe- 
tent court  upon  the  very  matter  sought  to  be  again  litigated 
in  this  action. 

I  think  the  final  decree  of  the  surrogate  is  a  bar  to  this 
action  not  only  in  behalf  of  the  administrator  and  adminis- 
tratrix, but  also  as  to  the  defendant,  Lewis.  His  liability  is, 
so  to  speak,  secondary,  that  is,  it  depends  upon  the  question 
whether  the  administrators  are  liable  upon  the  alleged  fraudu- 
lent devastavit    It  is  through,  and  based  upon,  the  alleged 
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liability  of  the  admiDistratora  that  the  plaintiff  claims  to 
recover  back  the  money  which  he  alleges  they  frnudolently 
paid  to  Lewis  on  his  judgment. 

,  Moreover,  Lewis  was,  by  means  of  the  citation,  a  party,  to 
the  same  proceeding.  His  rights  are  adjudicated  by  the 
same  decree,  which  is  binding  also  upon  him. 

As  the  question  as  to  the  effect  of  the  tinal  accounting 
seems  to  have  received  little  or  no  attention  on  the  trial  or 
from  the  referee,  and  it  may  be  that  the  case  does  not  dis- 
close  the  actual  facts  concerning  the  service  of  the  citation, 
instead  of  a  mere  reversal  of  the  judgment,  a  new  trial 
should  be  ordered,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 


Chablbs  W.  WnrrE,  Appellant,    v.  James    S.  Whalkt, 

Bespondent 

(GbNBRAL  TeBU,  FoTTBTH  DSPABTMEirr,  KOVEICBBB,  1870.) 

Where  an  attorney  at  law  applied  to  the  owner  of  a  judgment,  which  had 
been  recovered  for  hhn  by  a  third  party,  and,  by  the  suppression  of  facts 
in  hiB  possefldon,  as  to  its  value  and  collectibility,  obtained  a  power  of 
attorney  to  collect  it  and  an  agreement  by  which  he  was  to  have  one- 
half,  less  ten  per  cent,  of  the  face  if  collected,  and  thereupon  issued  execu- 
tion, which  was  levied  on  property  sufficient  in  value  to  satisfy  the  judg- 
ment, and  the  owner  of  the  judgment  ascertaining  the  &cts  suppressed, 
settled  and  arranged  the  judgment,  with  the  debtor,  and  discfaaiged  the 
execution  without  consent  of  the  attorney,  who  sued  to  recover  under 
the  agreement — Eeld^  that  the  parties  were  within  the  reason  of  the  rule 
requiring  good  &ith  between  attorney  and  client,  &c.,  and  that  the 
defendant  was  at  liberty  to  repudiate  the  contract  on  discovery  of  the 
undisclosed  &cts. 

It  seems  that  in  transactions  between  attorney  and  client  the  onus  lies 
upon  the  former  to  show  the  utmost  good  faith. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial  upon  a 
case  and  exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  General  Term. 
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The  actios  waa  upon  a  contract  executed  by  the  defendant 
to  the  plaintiff  as  follows,  yiz. : 

"SUPREME  COURT. 


I    Judgment  dockeied 
tiffa4n$t  \N(yoember    12,    1868, 

ALBERT  BABGOCK,   RICHARD   ^isa3S^.U<^%^M^'^^y^^ 
NBR  AMD  SAMUEL  P.  MARSH.         1  0/ piaxnttff. 

"  I,  James  6.  Whaley,  the  plaintiff  in  the  above  entitled 
action,  do  hereby  constitute  and  appoint  C.  W.  White  my 
attorney  for  the  collection  of  the  above  described  judgment, 
upon  the  terms  and  conditions  following: 

"  The  said  White  is  to  pay  over  to  me  the  whole  amount 
he  may  collect  or  realize  upon  said  judgment  until  I  bIihU 
have  received  ten  per  cent  upon  the  faoe  of  said  judgment ; 
and  any  amount  said  Wliite  may  collect  over  and  above  the 
said  ten  per  cent,  the  said  White  agrees  to  pay  over  the  one- 
half  thereof;  and  if  said  White  takes  any  proceeding  supple- 
mentary to  execution,  or  otherwise,  for  the  collection  of  said 
judgment,  said  White  is  to  make  no  charge  for  his  costs  and 
disbursements  in  any  such  proceedings." 

It  appeared  that  the  judgment  referred  to  in  the  contraet, 
had  been,  sometime  previous  to  the  execution  of  the  latter, 
recovered  for  the  defendant,  against  the  defendants  therein 
named,  by  Messrs.  Dennison  and  Lynch  aa  attorneys,  and  the 
same  being  uncollected,  that  the  plaintiff  applied  to  the 
defendant  to  purchase  it,  but  that  his  offers  were  declined, 
and  that  upon  a  subsequent  application,  for  authority  to  col> 
lect  the  judgment,  the  contract  in  question  was  executed. 

It  also  appeared  in  evidence  that  Whaley  was  desirousof  col- 
lecting the  judgment  in  question  of  the  judgment  debtors,  Bab- 
cock  and  Marsh,  and  supposed  Skinner  to  be  irresponsible  or 
poor ;  that  Skinner  was  in  fact  able  to  pay  the  judgment,  and 
that  while  plaintiff  knew  this  when  he  made  the  contract, 
he  did  not  disclose  it  to  the  defendant;  Chat  immediately 
after    obtaining    the    contract,   the  plaintiff  issued  execa- 
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tion  cm  tlie  judgment,  and  had  a  levy  made  upon  property 
of  Skinner  equal  to  $2,000  in  value ;  that  after  the  levy,  tlie 
defendant  learned  the  facts  relating  to  Skinner's  responsi- 
bility and  arranged  and  settled  the  judgment  with  him. 

O.  W.  WhtUy  for  the  appellant. 

Johnson  and  PrescoUy  for  the  responifent 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J..  By  the  very  terms  of  the  con- 
tract which  this  action  is  brought  to  enforce,  the  plaintiff 
became  the  attorney  of  the  defendant  for  the  ^Uection  of  the 
judgment  The  relation  of  trust  and  confidence  as  to  that 
judgment  was  then  created.  It  is  clear,  fixmiall  the  evidence, 
that  the  plaintiff  was  at  that  time  in  the  possession  of  informa- 
tion on  the  subject  of  the  value,  and  collectibility  of  that 
judgment,  which  he  did  not  disclose  to  the  defendant,  but 
concealed  from  him  for  the  purpose  of  obtaining  a  more 
favorable  bargain  to  himself,  and  obtaining  a  larger  share 
of  the  debt,  for  his  trouble  of  collecting  than  he  would  be  able 
to  get  otherwise.  This  he  does  not  deny  in  his  testimony. 
If  he  denies  it  at  all,  it  is  only  by  a  peradventure  and  guess. 
On  the  other  side  the  evidence  Is  fiill  and  positive,  not  only 
as  to  the  plaintiff's  knowledge,  but  to  his  silence  and  misleiul- 
ing  pretences.  It  was,  therefore,  a  mere  question  of  law, 
whether  the  plaintiff  could  enforce  a  contract  of  that  kind 
made  under  such  drcumstanoes.  In  order  to  entitle  the 
plaintiff  to  recover  on  such  a  contract,  the  onus  lay  upon  him 
of  proving  that  he  took  no  advantage,  but  gave  to  his  client 
all  the  information  he  possessed  or  could  obtain  on  the  sub- 
ject, and  advised  him  as  he  would  have  done  in  relation  to  a 
third  person  offering  to  become  a  purchaser.  This  general 
rule  applies  alike  to  trustees,  agents,  attorneys,  solicitors  and 
guardiana  In  short,  it  applies  to  all  persons  who  undertake 
to  act  for  others  in  a  fiduciary  capacity.    (See  White  & 

Lansing — ^Vou  IIL        42 
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Tudor'8  Lead.  Eq.  Cases,  126  to  146,  where  most  of  the  cases 
on  this  subject  are  collected.) 

The  plaintiff  insists  that  the  case  does  not  fall  within  tliis 
rule,  inasmuch  as  he  was  not  the  attorney  of  the  defendant 
in  the  action  in  which  the  judgment  was  obtained,  and  only 
became  such  when  the  contract  was  executed  and  delivered ; 
and  that  in  the  negotiations  before  that,  they  were  dealing  at 
arms-length  the  saiAe  as  any  other  parties.  But  this  distinc- 
tion i&  quite  too  fine  to  affect  the  application  of  the  rule. 
The  plaintiff  was  an  attorney,  and  the  very  object  of  the 
negotiation  was  to  bring  about  and  create  the  confidential  rela- 
tion of  attorney  and  client,  and  fix  the  terms  and  measure  of 
the  compensation  of  the  attorney.  The  relation  and  the  con* 
tract  came  into  existence  at  the  same  instant  The  duty  and 
the  obligation  were  simultaneous,  and  the  latter  is  affected  by 
the  omission  of  the  former.  The  reason  of  the  rule  applies 
as  well  to  such  a  case,  as  to  one  where  the  relation  precedes 
the  contract.  The  defendant  was  at  liberty  to  abandon  the 
contract  and  refuse  to  be  bound  by  it  whenever  he  discovered 
the  suppression  of  which  his  attorney  had  been  guilty. 

A  new  trial  must,  therefore,  be  denied,  and  judgment 
ordered  for  defendants  on  the  verdict 

New  trial  denied. 


WiLLiAic  PoBTEB,  Respondent,  v.  Dakisl  S.  Kimball, 

impleaded,  &c.,  Appellant. 

(GESBBAIi  TSBIC,  FOUBTH  DsPABTMBirr,  NOVBMBEB,  1870.) 

It  aeemB  that  the  burden  of  proving^  a  cause  of  action  within  the  statute 
of  limitations  is  cast  upon  the  plahitiff,  where  the  defendant  sets  up 
the  statute  as  ft  defence. 

The  true  time  of  filling  up  a  process,  and  of  placing  it  in  the  officer's  hands 
for  service  and  of  its  senricp,  may,  it  seems,  be  shown  by  extrinsic  proof 
irrespective  of  the  date  of  the  process,  and  of  the  return,  indorsed  thereon. 

The  return  of  a  Justice  to  the  County  Court,  showing  the  time  of  the  Issue 
and  return,  of  service  of  the  summons,  is  prima /add  evidence  of  the  time 
of  the  commencement  of  the  action  in  the  trial  upon  appeal  in  that  court 
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The  decision  in  this  case  upon  former  hearing  at  General  Term  (58  Barb., 
487)  reaffirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
entered  on  a  verdict  had  in  the  County  Court  of  Jefferson 
county,  upon  trial  on  appeal  from  a  justice  of  the  peace. 

The  plaintiff  sued  in  the  Justice's  Court,  upon  a  note  given 
by  the  defendant,  Graham,  to  the  firm  of  J.  E.  Godfrey  &  Co., 
for  some  fiffcynnx  dollars,  and  indorsed  as  follows :  "  I  waive 
demand  of  protest.  J.  E.  Godfrey  &  Co."  The  defendant 
pleaded  a  general  denial  and  the  statute  of  limitations.  Thei*e 
was  judgment  of  nonsuit,  and  an  appeal  for  a  new  trial  to 
the  County  Court,  where  the  plaintiff  recovered  judgment 
for  the  amount  claimed.  An  exception  was  taken  to  the 
admission  of  testimony  as  stated  in  the  opinion. 

The  return  of  the  justice  showed  that  the  suit  had  been 
commenced  May  1, 1867,  by  the  issuing  of  a  summons,  and 
its  return  personally  served  on  the  4th  of  May. 

D,  O'Brien,  for  the  appellant. 

P.  (7.  WiUiams,  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court — Johnson,  J.  All  the  questions  now  raised 
In  r^rd  to  the  legal  signification  and  effect  of  the  words, 
^^  I  waive  demand  of  protest,''  indorsed  on  the  back  of  the 
note  at  the  time  the  same  was  indorsed  by  the  defendant's 
firm  and  transferred  to  the  plaintiff,  and  as  to  the  admissi- 
bility of  parol  evidence  of  the  agreement  on  the  subject  of 
the  Waiver  of  demand  and  notice  of  non-payment  between 
the  defendant's  firm  and  the  plaintiff  before  the  indorsement 
was  made,  were  before  the  General  Term  of  the  fifth  district, 
and  were  decided  when  this  case  was  before  it  on  a  previous 
motion  for  a  new  trial,  which  was  then  granted.  The  case  is 
'*')orted  in  58  Barb.,  467.  The  questions  in  that  regard  were 
^aentical  with  those  now  raised;  and  the  former  decision 
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must  be  regarded  as  the  law  of  the  caee,  tmless  it  is  so  clearly 
erroneous  taat  we  should  reverse  it,  had  it  been  made  bj  xib. 
This  we  should  not  do  in  this  case.  But  we  do  not  attempt 
to  review  it.  We  have  adopted  this  principle  to  preserve,  as 
far  as  practicable,  the  uniformity  of  decisions  in  this  courts 
and  to  avoid  aU  nnneoeesaiy  and  embarrassing  conflict  in  its 
decisions. 

The  question  in  regard  to  the  statute  of  limitations,  having 
run  against  the  note  before  the  action  was  brought,  does  not 
seem  to  have  been  before  the  court  on  the  former  motion. 

The  defendant,  upon  the  triaL  contended,  that,  he  having 
pleaded  the  statute  of  limitations,  the  burden  waa  npon  the 
plaintiff  of  showing  that  the  action  was  in  fiict  eonmienced 
before  the  six  years  had  run  against  the  note*  This  was  for- 
merly the  rule  upon  a  traverse  by  the  plaintiff  of  the  plea 
of  the  statute.  (3  Greenl.  Ev.,  §  481,  and  cases  there  cited.) 
The  same  rule  must  apply  to  pleadings  under  the  Code, 
where  the  answer  is  deemed  to  be  in  issue,  without  any 
formal  traverse. 

The  plaintiff  was  allowed,  against  the  defendant's  objec- 
tion, to  show,  by  his  own  testimony  and  that  of  the  constable, 
when  the  summons,  by  which  the  action  was  commenced, 
was  in  fact  issued  and  served* 

To  the  ruling  admitting  this  testimony  the  defendant's 
counsel  excepted*  The  defendant's  counsel  insisted  that  such 
fact  could  only  be  shown  by  the  production  c^  the  surnxnons, 
with  the  constable's  return  upon  it,  showing  the  time  of  the 
service.  This  position  cannot  be  sustained.  The  true  time  of 
filling  up  a  process  and  placing  it  in  the  officer's  hands  for 
service  may  be  shown  by  extrinsic  proof^  irrespective  of  the 
date  of  the  process.  (3  Greenl.  Ev.,  §  131,  and  cases  cited.) 
The  evidence  was,  therefore,  properly  reoeived.  But  inde- 
pendent  of  this  evidence,  the  time  of  the  oonamencement  of  the 
action  appeared  in  the  record  before  the  court*  The  return 
of  the  justice  waa  the  record  upon  which  the  County  Court 
was  proceeding  to  try  the  action.  By  the  return  it  appeared 
that  the  summons  was  issued  the  Ist  of  May,  1867,  returnable 
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OH  die  lOtby  and  was  returned,  as  having  been  eerred  per- 
sonally, by  the  constable,  on  the  4th  of  the  same  month.  The 
note  was  dated  the  Ist  of  February,  1861,  and  was  payable 
three  months  after  date.  Consequently  the  4th  of  May, 
1867,  was  the  last  day  of  the  six  years.  Before  the  justice, 
unquestionably,  he  having  the  note,  and  the  summons  by  him 
issued,  with  the  return  of  service  thereon,  indorsed  by  the 
constable  before  him,  it  appeared,  without  other  or  further 
proof,  that  the  action  had  been  oommenoed  before  the  expira- 
tion of  the  six  years.  The  return  of  the  justice  before  the 
County  Court  was,  I  think,  prima  facie  evidence  of  the  time 
when  the  action  was  commenced,  the  same  as  the  summons 
and  return  were  before  the  justice.  But  whether  this  is  so  or 
not,  the  parol  evidence  as  to  the  day  the  sunoimons  was  placed 
in  the  hands  of  the  constable,  was  properly  received.  The 
judgment  must,  theref<»re^  be  afllrmed. 
Judgment  affirmed. 


Samuel  Alsxakdeb,  Appellant,  v.  Gilbsbt  L.  Paesons, 

impleaded,  &c.,  Bespondent. 

(General  Tbbic,  Fourth  Departicbrt,  Kovembsr,  1870.) 

To  chaige  the  indoner  of  a  promissoiy  note,  payable  without  interest 
<«one  day  after  sight,**  presentment  to  the  maker  and  demand  of  pay- 
ment must  be  made  witiiin  a  reasonable  thne  after  indonement 

MmrU  V.  T\>dd  (28  K.  T.,  28)  distinguished. 

The  question  of  diligence  in  making  presentment,  Ac.,  where  there  is  no 
ooi^ct  of  evidence,  is  a  question  of  hiw. 

The  maker  and  indorser  of  the  note  in  suit  resided  in  tiie  same  city,  and 
the  payee  three  miles  away.  Beveral  days  after  indorsement  the  payee 
was  called  out  of  the  State  as  a  witness  and  detained  three  weeks.  The 
presentment,  &&,  was  serenty-three  days  after  date  of  the  indorsement — 
JE&Id,  that  the  indorser  was  dischaiged. 

This  was  an  appeal  from  a  judgment  entered  on  the  dedsion 
of  Mr.  Justice  MosaAir  at  Special  Term. 
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Alexander  tv  Panons. 

The  action  was  on  a  promissory  note  running  as  follows, 
viz.:. 
«  $400.  OswBGO,  N.  Y.,  AjprU  20, 1868. 

"  One  day  after  sight  I  promise  to  pay  to  the  order  of  6. 
L.  Parsons  fonr  hundred  dollars.  Payable  at  my  office.  Yalne 
received. 

"(Signed)  CHARLES  E.  YOUNG." 

Indorsed  G.  L.  Parsons. 

It  appeared  that  the  indorsement  was  made  upon  the  day 
of  the  date  of  the  note,  and  that  it  was  not  presented  to  the 
maker  until  July  2d,  1868,  when  payment  was  refused ;  that 
the  maker  and  indorser  resided  in  Oswego,  and  the  plaintiff 
about  three  and  a  half  miles  from  that  city ;  that  the  plaintiff, 
who  received  and  always  continued  to  hold  the  note,  some  three 
or  four  days  after  its  date,  went  as  a  witness  into  New  Hamp* 
shire  and  was  absent  there  three  weeks,  no  other  excuse  for 
delay  in  presentment  was  shown.  Notice  of  dishonor  was 
mailed  to  the  indorser  on  the  day  of  demand. 

The  court  held  as  a  matter  of  law  that  the  demand  was  not 
made  in  time,  and  that  the  plaintiff's  delay  in  presenting  it 
was  unreasonable,  and  discharged  the  defendant  as  indorser, 
and  ordered  judgment  for  the  defendant. 

K  J.  Hichardsan^  for  the  appellant 

A.  Perry ^  for  the  respondent 

Present — ^Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

By  the  Court — Johnson,  J.  The  note  in  the  case  at  bar 
does  not  fall  within  the  principle  laid  down  in  the  case  of 
Merrttt  v.  Todd  (28  N.  Y.,  28).  There  the  note  was  payable 
on  demand,  with  interest ;  and  the  court  held  that,  it  being 
upon  interest,  the  inference  was  conclusive,  as  against  the 
indorser,  that  some  term  of  credit  was  intended,  during  which 
the  investment  should  be  productive.  Here  the  note  is  pay- 
able one  day  aft;er  sight,  but  without  interest.    Being  payable 
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one  day  after  sight,  the  days  of  grace  attached  to  the  obliga- 
tion, and,  of  course,  the  liability  of  the  indorser  could  not 
have  become  fixed  until  after  the  lapse  of  five  days  from  the 
date  of  the  note.  But  the  question  arises,  whether  this  note 
was  a  continuing  security,  so  that  the  indorser  could  be  charged 
by  presentment  to  the  maker  and  notice  of  non-payment  at 
any  time  within  six  years ;  i^nd,  if  not,  whether  the  holder  has 
exercised  proper  diligence  as  respects  the  rights  of  the  indorser 
by  delaying  presentation  to  the  maker  for  payment  for  seventy- 
three  days  after  the  date  of  the  note. 

Story,  in  his  work  on  promissory  notes,  speaking  of  notes 
payable  at  sight,  or  at  a  specified  time  after  sight,  says :  ^^  The 
holder  of  such  a  note  is  not  at  liberty  to  keep  it  in  his  pos- 
session for  an  unreasonable  time  without  presentment,  and 
lock  it  up  from  circulation.  K  he  does,  he  will  make  the  note 
his  own,  and  will  discharge  tlie  antecedent  indorsers  thereon 
from  all  responsibility."  He  further  says :  "  The  same  rule, 
by  analogy,  applies  to  the  presentment  of  notes  payable  at 
and  after  sight  which  applies  to  bills  of  exchange,  whether 
foreign  or  domestic"  And  he  cites  the  rule  laid  down  by 
Pothier  in  regard  to  the  presentment  of  bills  of  exchange, 
and  the  reason,  that  ^^  it  would  not  be  equitable  that  the  holder 
should,  by  too  long  delay,  throw  the  risk  of  the  solvency  of 
the  drawee  upon  the  drawer."  (Story  on  Promissory  Notes, 
§§  207-209.) 

There  is  no  doubt  about  the  rule  in  regard  to  the  present- 
ment for  payment  in  the  case  of  bills  of  exchange.  Present- 
ment must  be  made  within  a  reasonable  time.  Parsons,  in 
his  work  on  notes  and  bills,  speaking  of  notes  payable  on 
demand,  says :  ^^  The  rule  on  this  point  would  seem  to  be 
the  same  as  that  with  reference  to  bills  payable  after  sight," 
and  he  adds:  ^^This  is,  that  presentment  must  be  made 
within  a  reasonable  time  after  the  indorsement,  in  the  case  of 
bills,  and  after  making,  in  the  case  of  notes."  (1  Parsons  on 
Notes  and  Bills,  876,  877.) 

No  reason  is  perceived  for  any  substantial  distinction,  as 
regards  an  indorser,  between  a  note  payable  on  demand  and 
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one  payable  at  sight  or  after  sight  In  regard  to  notea  pay- 
able on  demand^  the  role  seems  to  be  well  settled,  that  demand 
of  payment  of  the  maker  most  be  made  within  a  reasonable 
time,  or  the  indorser  will  not  be  held.  The  note  will  be 
regarded  as  overdue  and  dishonored  before  demand,  nnless 
demand  is  made  in  a  reasonable  time ;  and  the  indorser  will 
not  be  charged  upon  such  demand,  and  notice  of  non-pay- 
ment. This  is  the  general  rule  in  regard  to  such  notes ;  and 
the  only  exception  to  it  that  I  am  aware  of  is  where  the  note 
is  upon  interest,  as  in  the  case  of  MerriU  v.  Todd*  In  that 
case,  no  demand  of  payment  by  the  holder  was  made  until 
after  the  lapse  of  nearly  four  years ;  and  it  was  held,  that  the 
indorser  was  not  discharged  on  the  ground  of  laches  on  the 
part  of  the  holder  in  demanding  payment.  (See,  also,  Wethey 
y.  Andrewsy  S  Hill,  582.)  But,  in  a  subsequent  case,  that  of 
Herriek  v.  Woolverton  (41  N.  T.,  681),  the  note  in  suit  was 
also  payable  on  demand,  with  interest,  and  the  first  holder 
held  it  three  months  only,  without  demanding  payment  of 
the  maker,  and  then  transferred  it  to  the  plaintiff,  who  took 
it  without  notice  of  any  defence  to  it,  and  for  a  valuable  con- 
sideration ;  and  the  same  court  held  that  the  note  was  then 
overdue  and  dishonored,  and  that  the  plaintiff  took  it  subject 
to  the  defence  which  the  maker  had  to  it  against  the  first 
holder  before  transfer.  The  court,  in  the  last  case,  did  not 
overrule  the  decision  in  MerriU  v.  Todd^  but  distinguish  the 
latter  case  from  the  former,  and  seem  to  hold  tliat  both  may 
well  stand  as  good  law.  The  result  of  these  two  decisions  is, 
that  the  holder  is  bound  to  use  more  diligence  in  respect  to 
the  maker  and  principal  than  he  is  in  respect  to  a  mere  accom- 
modation indorser  and  surety.  This  seems  to  be  novel  doc- 
trine. But,  however  this  may  be,  the  note  in  the  case  at  bar 
does  not  bear  interest,  and,  therefore,  does  not  fall  within  the 
principle  of  the  decision  in  MerriU  v.  Todd;  and,  in  the  ease 
of  Herriek  v.  Woolverton^  the  rights  of  the  indorser  were  not 
in  question.  The  case  stands,  therefore,  upon  the  general 
rules  which  govern  as  to  accommodation  iDdorsers  of  notes 
payable  upon  demand  or  at  or  after  sight. 
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It  is  claimed,  on  behalf  of  the  appellant,  that  the  same  dili- 
gence should  not  be  required  of  the  holder  of  a  note  payable 
on  demand,  or  at  sight,  in  making  a  demand  of  payment,  in 
order  to  charge  the  indorser,  as  is  required  of  the  indorser  or 
holder  of  a  bill  payable  in  the  same  way,  in  order  to  charge 
the  drawer;  because,  in  the  latter  case,  the  drawer  is  pre- 
sumed to  have  funds  in  the  hands  of  the  drawee.  It  is  true 
that  that  reason  does  not  exist,  in  the  case  of  a  promissorj 
note,  in  favor  of  the  indorser.  But  the  other  reason,  given  by 
Pothier,  that  the  holder  should  not  be  allowed,  by  delay  in 
demanding  payment,  to  cast  the  risk  of  the  continued  solvency 
of  the  maker  upon  the  indorser,  does  exist,  and  is  equally 
cogent  and  conclusive,  in  favor  of  holding  the  rule  strictly  as 
against  the  holder  and  in  favor  of  the  indorser  of  such  a  note. 
I  think  all  the  authorities  will  be  found  to  agree  that,  in  order 
to  charge  the  indorser  of  a  note  payable  on  demand,  if  with- 
out interest^  payment  must  be  demanded  of  the  maker  before 
the  time  has  arrived  at  which  the  note  will  be  regarded  as 
overdue  and  dishonored.  Tte  decision  in  Serrick  v.  Wbd- 
verton  is  certainly  in  this  direction,  although  upon  a  different 
question.  I  conclude,  therefore,  that  the  note  in  question  was 
not  a  continuing  obligation,  as  against  the  defendant,  who 
was  the  indorser,  for  an  indefinite  period  within  the  statute 
of  limitations,  and  at  the  will  of  the  holder,  but,  on  the  con- 
trary, was  an  obligation  upon  which  the  liability  of  the  indorser 
was  dependent  upon  the  reasonable  diligence  of  the  holder  in 
demanding  payment  of  the  maker,  and  would  be  discharged 
by  laches  in  making  such  demand. 

The  question  then  arises,  whether  reasonable  and  proper 
diligence  was  used  in  making  demand  of  payment  in  the 
present  case.  The  referee  held,  that  reasonable  and  proper 
diligence  was  not  used.  This  is,  I  apprehend,  a  question  of 
law  upon  all  the  facts  and  circumstances  of  the  case,  especially 
where  there  is  no  conflict  of  evidence  in  regard  to  the  facts, 
as  is  the  case  here.  It  appears  from  the  evidence  that  the 
maker  of  the  note  resided  and  had  his  place  of  business  in 
the  city  of  Oswego.    The  plaintiff  lived  between  three  and 

Lansing  —  Vol,  IIL  43 


338  CASES  IN  THE  SUPREME  COURT         [Nov., 

Weaver  9.  BaideiL 


four  miles  from  the  maker's  place  of  business.  The  only 
reason  shown  by  the  plaintiff  why  the  note  was  not  sooner 
presented  for  payment  was«  that  in  about  a  week  after  the 
note  was  made  he  was  called  away  as  a  witness  to  the  State 
of  Kew  Hampshire,  where  he  remained  between  three  and 
four  weeks.  This  does  not  seem  to  afford  any  good  reason 
for  the  delay.  The  maker  is  not  shown  to  have  been  absent 
at  all,  and  no  reason  is  given  why  it  was  not  presented  before 
the  plaintiff  went  away,  or  immediately  after  his  return ;  and, 
for  aught  that  appears,  it  might  have  been  presented  at  any 
time  during  the  plaintiff's  absence.  It  was,  in  no  respect, 
essential  tliat  it  should  have  been  presented  by  the  plaintiff 
in  person.  In  short,  no  diligence  was  used  in  the  presenta- 
tion of  the  note  for  payment.  I  think,  as  matter  of  law,  upon 
these  facts,  the  delay  was  unreasonable,  and  that  the  note 
must  be  regarded  as  having  been  overdue  and  dishonored 
when  demand  was  made  and  notice  of  non-payment  given. 
The  defendant,  as  indorser,  was  therefore  discharged  from  his 
liability,  and  judgment  was  properly  given  in  his  favor. 
Judgment  affirmed. 


WsAVEB,  Appellant,  v.  Babdest,  Bespondent. 

(General  Term,  Fourth  Department,  November,  1870.) 

The  stock  of  an  incorporated  com|)any  has  none  of  the  qualiUee  of  nego- 
tiable paper,  and  the  title  thereto  can  only  be  divested  by  the  owner's 
consent,  or  by  operation  of  law. 

Where  the  defendant,  in  good  faith  and  for  sufScient  consideration,  obtained 
the  transfer  of  stock  to  himself,  from  one  W.,  to  whom  it  had  been  trans- 
ferred by  a  third  person,  upon  consideration  passing  fbom  the  plaintiff 
and  for  the  plaintiff's  benefit,  and  it  had  also  been  transferred,  without 
the  plaintiff's  knowledge,  upon  the  company  books  to  W.,  who  bad  no 
authority  tcom  the  plaintiff  to  dispose  of  it — Held,  that  the  plaintiff  bad 
not  clothed  the  defendant's  transferee  with  the  indicia  of  title,  nor  con- 
sented to  his  being  so  clothed ;  and  that  the  defendant  obtiuned  no  title 
by  the  transfer  to  him. 

And  that  equity  would  compel  a  surrender  and  delivery  of  the  stock  to 
the  plaintiff. 
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Appbal  to  the  Supreme  Court  The  facts  appear  in  the 
opinion. 

Present — Mullin,  P.  J.,  Johwson  and  Taloott,  JJ. 

I 

By  the  Court — Mullin,  P.  J.  The  facts  proved  on  the 
trial  seem  to  be,  in  substance,  as  follows : 

Jerome  Finch  was,  in  1855,  engaged  in  the  lumber  busi- 
ness, and  was  indebted  to  the  plaintiff  and  others  in  lai^ 
sums  of  money.  The  amount  due  the  plaintiff  was  $15,000. 
In  the  fell  of  1855  or  in  1856,  Finch  assigned  his  property 
to  L.  J.  Weaver,  son  of  the  plaintiff,  and  one  B.  Hutchins, 
in  trust  for  the  benefit  of  creditors.  After  this  assignment 
was  made,  and  some  time  in  1857,  Finch  effected  an  arrange- 
ment with  liis  creditors,  whereby,  in  consideration  of  the 
transfer  to  them  separately  of  portions  of  the  assigned  pro- 
perty, they  released  him  from  all  further  liability,  and  the 
assignment  was  abandoned. 

Part  of  the  assigned  property  was  thirteen  shares  in  the 
stock  of  the  Knickerbocker  Stage  Company ;  and  it  was 
agreed  between  plaintiff  and  Finch  that  he,  plaintiff,  should 
accept  these  shares  in  satisfaction  of  the  balance  of  his  debt 
remaining  unpaid.  In  pursuance  of  this  arrangement.  Finch 
transferred  to  L.  J.  Weaver,  plaintiff's  son,  said  thirteen 
shares  for  the  benefit  of  the  plaintiff ;  and  the  same  were 
duly  transferred  to  said  L.  J.  Weaver  on  the  books  of  the 
stage  company.  After  this  transfer  the  plaintiff  received  one 
dividend ;  but  whether  any  more,  is  not  distinctly  proved. 

In  1861,  L.  J.  Weaver,  being  indebted  to  the  defendant,  his 
father-in-law,  in  more  than  $2,000,  transferred  to  him  this 
stock  at  the' rate  of  forty  cents  on  the  dollar,  in  part  payment 
of  the  said  indebtedness ;  and  at  the  same  time  defendant 
sold  and  delivered  to  him  butter  to  the  amount  of  seventy 
dollars.  The  defendant  had  no  knowledge  that  the  plaintiff 
had  any  interest  in,  or  claim  to  the  said  stock.  He  was  a 
purchaser  of  it  in  good  faith.  After  the  transfer  of  this 
stock,  and  in  1861,  L.  J.  Weaver  died ;  and  it  was  not  rnitil 
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1864  that  plaintiff  knew  that  aaii  Btock  had  been  transferred 
to  the  defendant.  On  finding  out  that  such  transfer  had 
1>een  made,  plaintiff  demanded  it  of  defendant,  who  refhfied 
to  surrender  it,  and  then  brought  this  action.  Upon  the 
foregoing  facts  the  court  held,  that  plaintiff  had  neither  a 
legal  or  equitable  title  to  the  stock,  and  dismissed  the  plain- 
tiff's complaint,  with  costs. 

The  evidence  of  Finch  shows  that  the  title  of  the  assignees 
to  the  stock  was  terminated  by  a  compromise  with,  and  release 
from  all  his  creditors.  It  was  competent  for  him  to  sell  it  to 
the  plaintiff,  and  that  he  did  sell  it  to  him,  and  that  the 
transfer  to  the  son  was  for  his  (plaintiff's)  benefit,  is  conclu- 
sively established  by  the  evidence  and  found  by  the  court. 
As  between  the  plaintiff  and  his  son,  the  stock  was  the 
plaintiff's  property,  and  any  disposition  of  it  by  the  son, 
unauthorized  by  the  plaintiff,  was  a  conversion.  I  under* 
stand  the  plaintiff  to  testify  that  he  did  not  know  the  stock 
had  been  transferred,  on  the  books  of  the  company,  to  his 
son.  He  is  not  in  the  attitude  of  clothing,  or  assenting  to 
clothe  the  son  with  the  indicia  of  title,  so  as  to  mislead  third  ^ 
persons  dealing  with  him  in  relation  thereto.  (20  W.,  267 ; 
13  N.  Y.,  121.) 

The  only  question,  then,  is,  can  the  defendant  hold  the 
stock  by  virtue  of  a  purchase  from  the  agent^  who  had  no 
title  in  himself,  nor  any  authority  from  the  plaintiff  to  seU  iti 
It  seems  to  me  not.  The  stock  has  none  of  the  qualities  of 
negotiable  paper ;  and  hence  it  must  be  treated  as  other  per- 
sonal property,  the  title  to  which  can  only  be  divested  by  the 
owner's  consent,  or  by  operation  of  law.  The  plaintiff's  son 
had  no  title  as  against  the  father,  and  could  convey  none. 
The  defendant  never  acquired  any  title  to  the  stock.  The 
judgment  is  therefore  erroneous,  and  must  be  reversed. 

The  action  is  to  be  treated  as  an  equitable  one,  to  compel 
the  surrender  and  delivering  up  of  the  shares  of  stock  trans- 
ferred to,  and  held  by  the  plaintiff.  A  court  of  equity  has 
jurisdiction  to  compel  such  a  surrender.  (Story's  Equity 
Jur.,  §  708.)    Eeplevin  and  trover  would  have  lain;  but 
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damages  might  not  fully  compensate  the  plaintiff,  and  hence 
relief  is  afforded  in  equity.  It  is  our  duty  to  grant  the  relief 
which  should  have  been  granted  in  the  court  below.  A  judg- 
ment must  therefore  be  entered^  directing  the  delivery  up 
of  the  shares  of  stock,  and  for  costs  of  the  action  in  the  court 
below  and  of  the  appeal. 
Ordered  accordingly.^ 


Lucius  Bbadlst,  Executor,  &c.,  Appellant,  v.  The  Mutual 
Benefit  Life  Insubance  CoMPAirr,  Eespondent. 

(GBmRAL  Tebm,  Fibst  Depabtmbnt,  November,  1870.) 

Where  the  law  of  a  foreign  country  or  State  is  a  subject  of  inquiry  in  State 
courts,  the  Uxfori^  other  than  statutory,  will  be  presumed  to  be  the 
existing  law  in  such  foreign  countiy  or  State,  unless  evidence  is  given  to 
the  contrary. 

And  it  seems  that  the  court  is  at  liberty,  on  appeal,  to  refer  to  the  statute 
law  of  another  State  to  ascertain  what  law  should  control  on  the  ques- 
tion before  it. 

Where  a  policy  of  life  insurance  contained  a  clause,  which  made  it  void  **  in 
case  the  insured  should  die  by  his  own  hand,  in  or  in  consequence  of  a 
duel,  or  by  reason  of  intemperance  from  the  use  of  intoxicating  liquors, 
or  by  the  hand  of  justice,  or  in  the  known  violation  of  any  law  of  these 
States,  or  of  the  United  States  ;**  and  the  insured,  being  in  Louisiana, 
attempted  to  enforce  the  collection  of  a  debt  by  taking  property  from  his 
debtor's  possession  by  force;  and,  the  latter  seizing  him,  was  struck 
by,  and  thereupon  shot  and  killed  the  insured ;  in  an  action  upon  thv^ 
policy, — HdAy  that  the  insured  died,  within  the  meaning  of  the  excep- 
tion, in  the  known  violation  of  a  law  of  the  State  of  Louisiana,  and 
that  the  policy  was  void. 

And  that  this  was  so,  although  no  proof  had  been  given  as  to  the  law  of 
Louisiana  with  regard  to  the  act  committed. 

Per  Inoraham,  J.  The  excepticm  was  intended  to  prevent  the  insured 
from  dohig  any  act  in  violation  of  law  which  would  naturally  lead  to  a 
conflict,  by  which  his  life  would  be  endangered. 

One  Cluff  had  a  policy  of  insurance  from  the  defendants  on 
Ills  life,  which  policy  was  duly  assigned  to  B.  E.  Clark  &  Co., 
about  the  time  of  its  making,  and  afterward  by  that  firm  to 
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the  te&tator  of  the  plaintiff,  on  10th  April,  1861,  of  which 
notice  was  given  to  the  defendants. 

The  policy  contained  a  clause  whi<^  made  the  same  void, 
^'  in  case  the  insured  should  die  by  his  own  hand,  in  or  in 
consequence  of  a  duel,  or  by  reason  of  intemperance  irom  the 
use  of  intoxicating  liquors,  or  by  the  hands  of  justice,  or  in 
the  known  violation  of  any  law  of  these  States,  or  of  the  United 
States,  or  of  the  said  provinces,  or  of  any  other  country.'' 
The  premium  was  regularly  paid,  np  to  the  time  of  the  death 
of  Cluff. 

Gluff  had  a  claim  against  one  Cox,  and,  on  meeting  him  in 
the  street  in  a  town  in  Louisiana,  requested  payment.  This 
was  refused.  Cox  also  stated  that  he  was  about  leaving  the 
plac^.  Cluff  said,  "  If  you  don't  pay  it,  I  will  take  your 
horses."  Cox  said,  "You  had  better  try  it."  Thereupon 
Cox  proceeded  to  unhitch  the  horses  from  the  wagon,  and  was 
about  cutting  the  reins,  when  Cox  started  off,  and^  on  getting 
behind  the  wagon  (Cluff  having  the  lines  in  his  hand),  Cox 
drew  his  pistol  and  shot  Cluff,  so  as  to  cauae  his  death.  He 
died  within  a  short  time  after  being  wounded.  Other  facts 
appear  in  the  opinion. 

This  action  is  to  recover  on  the  policy,  and  is  defended  bj 
the  company  upon  the  ground  that,  at  the  time  of  his  death, 
he  was  in  the  known  violation  of  the  law  of  that  State  in 
which  the  parties  were  at  the  time,  and  therefore  the  policy 
was  void. 

Upon  the  trial  of  the  case,  tlie  court  held  that  there  was  no 
question  of  fact  for  the  jury,  and  declined  to  submit  any 
question  to  them,  and  dismissed  the  plaintiff's  complaint, 
ordering  the  exceptions  to  be  heard  in  the  first  instance  at  the 
General  Term.    The  plaintiff  appealed  to  this  court 

Benedict  dk  Benedict j  for  the  appellant. 

Alvin  (7.  Bradley  J  for  the  respondent. 

Present — ^iNOBAHAic,  P.  J.,  Cakdozo  and  G.  G.  BARcrABD,  JJ . 
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Inoraham,  p.  J.  There  can  be  no  doubt  as  to  the  cause 
of  death  in  this  ease,  or  the  means  by  which  it  was  produced; 
and,  so  far  as  this  branch  of  the  case  was  under  examination, 
there  was  no  question  of  fact  involved  which  required  any 
finding  of  the  jury.  That  Cluff  was  attempting  to  take  pos- 
session of  the  property  of  Cox,  in  order  to  enforce  the  payment 
of  a  debt,  and  that,  while  he  was  engaged  in  that  act,  he  was 
shot  by  the  person  whose  property  he  was  taking,  is  not  dis- 
puted. 

Two  questions,  however,  are  involved  in  the  decision  of 
this  case,  viz.,  whether  the  exception  in  the  policy  applies  to 
any  other  violation  of  law  than  a  felonious  act,  and  whether 
the  act  in  which  CluiF  was  engaged  was  a  violation  of  law 
under  the  laws  of  Louisiana.  Upon  the  latter  question  there 
is  no  evidence ;  and  it  is  contended  by  the  plaintiff  that  the 
rules  of  the  common  law  must  be  considered  as  in  force,  and 
controlling  this  case,  unless  it  is  proved  that  a  different  law  is 
in  force  in  the  State  where  the  death  of  Cluff  took  place. 

In  Reese  v.  The  Mutual  Benefit  Life  Insurance  Cwnpany 
(23  N.  Y.,  516),  the  general  principle  is  stated,  that  the  com- 
mon-law is  presumed  to  exist  in  another  State,  unless  tlic 
contrary  is  proven.  In  White  v.  Knapp  (47  Barb.,  649), 
Wells,  J.,  states  the  rule  to  be,  that  it  will  be  presumed  that 
the  common-law  is  in  force  in  each  of  the  other  States, 
except  possibly  the  State  of  Louisiana.  If  it  has  been  abro- 
gated or  changed  by  a  statute,  it  must  be  proved  in  the  way 
provided  by  acts  of  congress,  or  by  that  in  the  426th  section 
of  the  Code. 

In  Savage  v.  (yNeil  (42  Barb.,  874),  Smtth,  J.,  says :  «  We 
must  presume  that  the  same  laws  exist  throughout  the  civilized 
world  that  existed  here  at  common-law ;"  and,  in  that  case,  the 
presumption  was  held  to  apply  to  Russia. 

In  Holmes  v.  Bmighton  (10  Wend.,  75),  Savage,  Ch.  J., 
says :  "  This  court  cannot  take  judicial  cognizance  of  any  of  the 
laws  of  our  sister  States  at  variance  with  the  common-law." 

The  principle  upon  which  these  cases  rest  is,  that  the  courts 
will  presume  the  same  law  to  exist  in  other  countries  as  exists 
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here,  other  than  statute  law,  unless  the  existence  of  contrar}- 
law  is  proven.  The  fact  that  Louisiana  never  was  under  the 
government  of  Great  Britain  would  not  destroy  that  pre- 
sumption. This  rule  is  folly  stated  by  Allen,  J.,  in  Throop  v. 
Hatch  (3  Abb.  Pr.  R.,  23),  and  cases  referred  to  in  his  opinion. 
The  same  rule  has  l>een  adopted  by  the  courts  of  Louisiana 
in  reference  to  the  other  States  of  the  Union,  notwithstand- 
ing there  the  civil  and  not  the  common-law  prevailed.  In 
Crozise  v.  Hodge  (3  Mill.  Louisiana  R.,  359),  the  court  said : 
^^We  are  not  authorized  to  decide  a  case  on  the  laws  of 
Pennsylvania ;  for  there  is  no  evidence  on  the  record  that 
they  diflfer  from  our  own.  We  have  repeatedly  decided  that 
the  laws  of  other  States  must  be  proved  by  evidence.  When 
they  are  not  so  proven,  we  must  decide  the  case  b}*^  our  own 
law."  In  Arago  v.  CurrdL  (1  Miller's  Louisiana  R.,  540),  the 
court  say :  "  We  have  been  referred  to  a  note  in  Cowen,  in 
which  the  reporter  professes  to  bring  together  the  diflPerent 
cases  on  this  head.  One  of  them  shows  that  the  courts  of 
Massachusetts  presume  the  common-law  in  Kew  York  to  l)e 
the  same  as  in  their  own  State;  another,  that  Heywood's 
reports  were  received  as  evidence  of  the  common-law  in 
North  Carolina.  The  principle  on  which  these  cases  are 
decided  appears  to  be  true,  and  the  reasoning  drawn  from 
them  correct.  When  a  court  knows  nothing  of  the  laws  of  a 
(.*ountry,  it  presumes  them  to  be  the  same  as  those  of  its  own. 
This  is  the  general  rule ;  and  the  presumption  rests  on  the 
ignorance  in  which  it  is  of  any  other. 

These  cases  all  agree  in  approval  of  the  rule  that,  where  the 
law  of  a  foreign  country  or  another  State  is  a  subject  of  inquiry, 
the  law  of  the  State  where  the  question  arises,  other  than  sta- 
tute law,  will  be  presumed  to  be  the  law  existing  in  such  State 
or  foreign  country,  unless  evidence  is  given  to  show  what  the 
law  actually  is. 

There  is  no  hardship  in  enforcing  this  rule,  since  the  adop- 
tion of  the  Code,  because  it  is  provided  therein  (§  426)  that 
the  statutes,  code,  or  written  laws,  of  any  State  or  country  shall 
be  proved  in  the  courts  of  this  State  from  the  printed  volumes 
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published  by  authority  thereof;  and  the  books  of  reports  may 
be  admitted  as  presumptive  evidence  of  the  unwrittfen  or  com- 
mon law.  In  the  absence  of  any  such  proof^  we  are  justified  in 
presuming  the  law  of  Louisiana  to  be  the  same  with  the  law  of 
this  State,  and  that  whatever  would  be  a  violation  of  law  here 
may,  for  the  purposes  of  this  case,  be  considered  a  violation  of 
law  there. 

But,  even  if  there  was  any  doubt  on  this  rule,  under  the 
decisions  of  the  Court  of  Appeals  we  may  look  into  the  sta- 
tute law  of  Louisiana,  and  ascertain  what  law  does  control  on 
the  subject  of  crime  in  that  State.  In  OuUer  v.  Wright  (22 
N.  Y.,  472),  Davies,  J.,  says :  "  There  can  be  no  question  that 
we  are  at  liberty  to  look  into  the  statutes  of  the  State  to  ascer- 
tain the  rate  of  interest  in  the  State  of  Florida.  I  think  it 
clear  that  it  was  competent  on  the  argument  to  refer  to  such 
volume  of  the  laws  as  evidence  of  the  laws  of  that  State, 
without  fiirther  proof.'*  On  reference  to  the  Kevised  Statutes 
of  Louisiana  (p.  160),  it  will  be  seen  that  the  common-law  of 
England  is  adopted  as  the  law  by  which  all  crimes  are  to  be 
taken,  intended  and  construed. 

That  the  act  Cluff  committed  was  a  violation  of  law,  there 
can  be  no  doubt.  He  attempted  to  enforce  a  claim  which  was 
disputed  by  taking  possession  of  Oox's  property  without  his 
consent,  and  by  superior  force.  That  it  was  a  trespass,  no  one 
can  doubt.  That  it  was  taking  the  property  of  another  against 
his  will  by  force  in  a  manner  which  might,  under  ordinary 
circumstances,  be  considered  to  be  a  felonious  taking,  must  also 
be  conceded.  Cluff  had  no  right,  title  or  claim  to  the  pro- 
perty. There  was  no  ground  on  which  his  possession  could « 
have  been  sustained,  or  liis  act  justified  or  excused;  and 
the  act  of  Cox  in  firing  at  him  was  justifiable,  unless  we  are 
prepared  to  hold  that  a  man  is  quietly  to  submit  to  have  his 
property  taken  from  him  by  force  in  the  public  highway  with- 
out any  authority.  It  seems  to  me,  therefore,  that  the  evi- 
dence clearly  establishes  that  Cluff,  at  the  time  of  his  death,  was 
engaged  in  doing  what  was  a  known  violation  of  law,  and  that 
his  death  was  the  consequence  of  such  violation. 

Lansing — Vol.  IIL        44  * 
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The  question  then  ariees,  whether  this  was  a  known  ^nola- 
tion  of  law  within  the  meaning  of  the  exception  in  the  pdiicy. 
The  portion  of  the  exception  applicable  to  this  case  is  as  fol- 
lows :  ^^  In  case  he  shall  die  by  his  own  hand,  in  (nt  in  conse- 
quence of  a  duel,  or  by  reason  of  int^nperance  from  the  use 
of  intoxicating  liquors,  or  by  the  hands  of  justice,  or  in  the 
known  violation  of  any  law  of  these  States,  or  of  the  United 
States,  &c.,  this  policy  shall  be  void."  I  have  already  sug- 
gested the  difBlculty  of  distingnifihing  l^e  act  whidi  Cluff 
committed  from  a  felonious  taking.  It  waa  without  author- 
ity, or  the  least  pretence  of  right  It  was  against  the  will 
of  the  owner,  whose  right  was  admitted ;  and  it  was  done 
by  superior  foroe.  But,  oonceding  this  to  have  been  only  a 
misdemeanor  or  trespass,  was  such  an  act  within  the  meaning 
of  the  exception  in  the  policy }  It  is  contended  by  the  plain* 
tiif  that  the  maxim,  ^^nogcUur  a  moiisy^  is  apjdicable,  and, 
therefore,  that  the  act  must  be  a  felonious  one  which  resulted 
in  die  death.  It  can  hardly  be  said  that  that  maxim  would 
warrant  such  a  construction.  The  acts  excepted  are,  1st,  sui 
cide;  2d,  a  duel;  3d,  drunkenness;  4:th,  by  execution  for 
crime ;  6th,  in  the  known  violation  of  any  law.  Of  these 
acts,  it  cannot  be  said  that  all  are  of  a  felonious  character. 
Drunkenness  certainly  is  not  a  felony,  nor  are  the  words  rela- 
ting to  a  violation  of  law  ordinarily  understood  as  limited  in 
their  meaning  to  a  crimmal  oifence. 

I  am  aware  that  the  Supreme  Court  of  Massachusetts  have 
construed  this  exception  as  confined  to  a  death  while  engaged 
in  the  commission  of  a  felony  or  misdemeanor.  At  the  same 
^  time,  it  is  said,  if  the  insured  was  guUty  of  an  assault  upon 
Cox,  and  he  was  shot  while  engaged  in  its  commission,  it  came 
within  the  exception,  and  the  court  awarded  a  new  trial,  to 
have  that  question  passed  upon  by  the  jury. 

The  plaintiff  in  the  present  ease  read  in  eiddence,  undca*  a 
stipulation,  a  deposition,  from  which  it  appears  that,  after  Cluff 
commenced  taking  the  horses  from  the  wagon,  Cox  resisted  his 
acts  by  seizing  him  by  the  throat,  and  that  Cluff  knocked  him 
off,  when  Cox  ran  tliree  strides  from  the  wagon  and  fired.   From 


1870.]  OF  THE  STATE  OP  NEW  YORK.  347 

Bradley  v.  The  Mutual  Benefit  life  Inaurance  Company. 

this  evidenoe  it  is  apparent  that  Chiff  was  the  aggressor  in 
seizing  the  horses ;  that  the  seizure  by  Cox  was  justifiable  for 
the  pui*pose  of  preventing  duff  £k>m  taking  away  the  horses ; 
that  the  blow  struck  by  Cluff  was  an  unjustifiable  assault,  and 
brought  the  ease  within  the  law  as  laid  down  by  the  supreme 
court  of  Massachusetts  in  the  case  referred  to. 

Another  deposition  was  also  read  in  which  the  witness  testi- 
fied he  did  not  see  the  striking.  But  this  did  not  create  any 
oonflict  of  testimony.  Both  were  put  in  evidence  by  the 
plaintiff,  and  are  entitled,  therefore,  to  credit,  and  they  are 
easily  reconciled  together.  It  is  a  matter  of  constant  occur- 
rence in  examining  witnesses  as  to  an  affray,  to  find  that  one 
Witness  saw  acts  not  seen  by  another,  owing  to  the  position 
ot  the  parties,  or  the  attention  being  called  off  to  other  mat- 
ters. Not  having  seen  some  parts  of  an  affray  is  no  proof 
that  matters  testified  to  by  another  witness  as  seen  by  him 
are  not  true. 

If  this  testimony  is  believed,  then  duff  was  guilty  of  an 
assault,  as  before  stated,  and  would  have  been  engaged  in  the 
violation  of  a  law  of  such  a  character,  as  is  stated  in  the  case 
in  13  Allea,  to  bring  l^e  act  within  the  exception  of  the 
policy- 

I  cannot  concur  in  those  views,  which  limit  the  violation 
of  the  laws  to  criminal  acts,  but  construe  this  exception  as 
intended  to  prevent  the  insured  fix)m  doing  any  act  in  viola- 
tion of  law,  which  would  naturally  lead  to  a  confiict  by  which 
his  life  would  be  endangered.  It  made  no  difference  to  the 
insurer  whether  the  insured  violated  the  law  by  committing  a 
burglaiy,  a  larceny,  or  merely  a  trespass,  if  the  consequences 
following  or  connected  with  it,  would  lead  to  a  loss  of  life 
from  the  protection  which  the  owner  of  the  property  had  a 
right  to  resort  to.  The  object  was  not  to  prevent  the  com- 
mission of  a  crime,  but  to  prevent  the  doing  an  act  calculated 
to  excite  the  angry  passions  of  another,  resulting  in  the  death 
of  the  insured*  Had  the  policy  provided  for  insuring  the 
insured  party  from  being  killed  by  a  person  whose  property 
he  intended  to  take  from  him  by  violence,  without  light  such 
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a  contract  would  be  void ;  and  where  the  exception  is  sufii- 
ciently  broad  to  cover  such  acts,  it  seems  wholly  unwarranted 
to  uphold  what  could  not  be  sustained  if  there  was  an  express 
contract  to  do  so. 

It  was  suggested  on  the  argument,  that  the  act  of  duff 
was  not  one  which  was  the  proximate  or  adequate  cause  of 
his  death.  It  was  the  provocation  which  lead  to  the  act  of 
the  owner.  Without  the  seizure  of  the  horses,  there  would 
have  been  no  shooting ;  and  although  Cox  may  have  gone 
beyond  what  would  have  been  justifiable,  in  taking  the  life 
of  Cluff,  there  can  be  no  doubt  that  what  he  did  do  was  in 
defence  of  his  rights  of  property,  if  not  of  person,  which 
Cluff  was  at  the  time  violating.  There  is  no  difference 
between  a  killing,  while  a  man  is  conomitting  a  misdemeanor 
or  a  felony,  so  £ar  as  relates  to  the  cause  of  the  killing.  In 
either  case  where  the  man  injured,  acts  in  protecting  his  pro- 
perty, the  motive  and  intent,  and  moving  cause  is  the  same. 
I  can  see  no  difference  where  the  offensive  act  is  a  trespass, 
or  an  assault,  or  a  threat  to  do  an  injury.  If  in  either  event, 
death  should  follow,  the  violation  of  law  would  be  the  moving 
cause  just  as  much  in  one  case  as  the  other,  and  the  diaracter 
of  the  act  of  killing,  whether  justifiable  or  not,  could  not  be 
used  to  interpret  the  exception. 

The  judgment  should  be  afiirmed* 


LaoHisg. 
8L  mS 

'  60ad334  Calvik  T.   Chamberlain,  Appellant  and    Respondent,  t^. 

di60>d336 

Thomas  J.  Chamberlain  and  others.  Executors,  Thb  Cbn- 
TENABY  Fund  Society,  The  Allegany  College,  The 
Chambeelain  iNsrrruTE  and  Lucy  Chamberlain,  Appel- 
lants and  Respondents,  and  The  Genesee  Conference, 
&c.,  Bespondent. 

(General  Term,  Eighth  District,  Mat,  1870.) 

The  proyisions  contained  in  wills  made  in  this  State,  by  persons  domiciled 
here,  and  for  the  dispontion  of  property  here,  are,  it  seems,  subject  to  the 
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limitationB  and  restrictions  of  the  statutes  of  this  State,  althongh  in  their 
execution  the  subjects  of  them  are  to  be  ultimately  transferred  beyond  its 
jurisdiction. 

The  law  of  1860  (chap.  360)  restricts  the  right  of  testamentary  disposition  for 
the  benefit  of  *'  benevolent,  charitable,  literary,  &c.,  associations  and 
corporations,"  in  the  cases  provided,  to  half  of  the  testator's  estate, 
deducting  debts,  notwithstanding  the  half  is  made  up  of  an  aggregate  of 
bequests,  &c.,  distributed  among  several  such  associations. 

Where  any  of  the  bequests  making  up  such  aggregate  are  void,  they  are  in 
judgment  of  law  as  if  not  made,  and  are  not  to  be  regarded  in  estimating 
the  portion  of  the  estate  given  to  **  benevolent,  &c.,  associations,  &c*' 

The  Chamberlain  Institute,  incorporated  as  a  school  or  seminary  of  learn- 
ing, and  having  that  character,  is  a  literary  corporation  within  the  mean- 
ing of  the  act  (1860,  chap.  860). 

The  widow's  dower  right  constitutes  no  part  of  the  testator's  estate,  and 
she  not  having  accepted  a  provision  made  by  the  will  in  lieu  thereof,  it 
must  be  deducted  from  such  estate  before  estimating  the  half  of  the 
same  under  the  statute.    (Id.) 

A  bequest  of  a  fund  to  a  corporation  in  Pennsylvania,  to  be  invested  and  kept 
l)ermanently  invested,  and  the  income  thereof  used  and  expended  for  the 
benefit  of  a  college  corporation  of  that  State,  is  void,  as  unlawfully  sus- 
pending the  absolute  ownership  of  personal  property. 

The  testamentary  gift  of  a  fund  in  trust,  with  discretionary  power  in  the 
trustee  as  to  its  application  to  the  use  of  the  beneficiary,  made  to  a  cor- 
poration, having  no  power  under  its  charter  to  receive  property  upon 
such  trust,  is  void.    (Per  Daniels,  J.) 

A  bequest  to  such  corporation,  in  trust,  for  the  benefit  of  its  own  members, 
and  also  for  the  benefit  of  others,  there  being  no  method  of  apportion- 
ment provided,  is  wholly  void.    (Id.) 

Chap.  189  of  the  act  of  1819  incorporated  "  The  trustees  of  the  fhuds  of  the 
Genesee  Conference ;"  but  distinguished  between  it  and  **  The  Qenesee 
Annual  Conference"  as  separate  organizations,  and  cannot  be  regarded 
as  incorporating  the  latter. 

A  bequest  to  the  Genesee  conference  in  trust  without  limitation  for  certain 
purposes. — Hdd^  invalid  for  want  of  capacity  in  the  legatee  to  take.  (Per 
Daitcelb,  J.) 

And  as  creating  a  perpetuity  in  a  legatee  not  exempted  fh>m  the  operation 
of  the  statutes  hi  tfiat  respect,  by  the  acts  of  1840  (chap.  818)  and  1841 
(chap.  261). 

The  bequest  of  a  fhnd  to  the  trustees  of  the  Chamberlain  Institute,  a  lite- 
rary mcorporated  Uistitute  of  this  State  (under  1  R  S.,  461,  g  88,  &c.),  for 
investment  in  bond  and  mortgage,  and  to  be  kept  so  Invested  permanently, 
and  the  income  used  in  the  payment  of  salaries  of  tutors,  &c,  employed  to 
teach  in  the  institute,  and  in  purchasing  books  and  apparatus  for  its 
library,— JJtfM,  valid  as  a  trust  under  the  laws  of  1840  (chap.  818)  and  1841 
(chap.  961). 
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William  H.  Henderson^  for  the  Chamberlain  Institute. 

John  Oanson^  for  Lucy  Chamberlain,  the  widow. 

Present — Mabvin,*  Taloott  and  DAmELS,  J  J. 

Daniels,  J.  The  plaintiff  in  this  action  is  the  brother  of 
the  testator,  and,  as  such,  entitled  by  descent  and  under  the 
statute  of  distributions  to  inherit  and  participate  in  his  real 
and  personal  estate,  so  &r  as  it  may  prove  not  to  have  been 
lawfully  and  effectually  disposed  of  by  means  of  his  will.  No 
objection  has  been  taken  in  the  case  to  his  right  to  maintsin 
this  suit,  as  an  action  in  equity,  for  the  purpose  of  procuring 
the  determination  of  this  com*t  upon  the  validity  of  the  devises 
and  bequests  made  by  the  testator  of  his  real  and  pei'sonal 
estate ;  and  none,  therefore,  will  be  considered,  in  discussing 
the  disposition  which  should  be  made  of  it.  The  will  was 
made,  and  the  testator  resided,  up  to  the  period  of  his  decease, 
and  his  estate  was  situated,  within  this  State ;  and  the  validity 
of  its  provisions  must,  therefore,  mainly  depend  upon  the  laws 
of  this  State.  By  those  laws  the  testator  was,  in  certain 
respects,  limited  and  restrained  in  the  disposition  he  was  at 
liberty  to  make  of  his  estate ;  and  they  applied  to  him  in 
precisely  the  same  manner,  whether  the  disposition  he  designed 
to  make  of  his  property  was  intended,  in  whole  or  in  part, 
for  tlie  benefit  of  natural  and  artificial  persons  existing  within 
this  State,  or  for  those  of  other  States  or  countries.  Their 
restraints  and  limitations  were  imposed  upon  all  wills  made 
within  this  State,  by  persons  domiciled  therein,  for  the  dispo- 
sition of  property  situated  here,  without  reference  to,  or  quali- 
fication from,  the  circumstance  that,  in  the  execution  of  the 
devises  or  bequests  made,  the  subjects  of  them  were  to  be 
ultimately  transferred  to  localities  beyond  its  jurisdiction. 
The  autliority  conferred  upon  the  testator  to  dispose  of  his 
property  by  will  was  derived  from  the  laws  of  the  State  in 
which  he  was  domiciled  at  the  time,  and  whose  citizen  he  was; 
and,  to  render  it  valid,  it  was  indispensable  that  it  should  be 
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made  and  executed,  and  dispose  of  the  testator's  estate,  in 
conformity  to  those  laws.  So  far  as  that  has  been  done,  it 
should  be  and  must  be  sustained ;  but  wherever  it  may  be 
found  to  transcend  the  restrictions  imposed  by  those  laws, 
it  as  directly  and  necessarily  follows  that  it  must  be  con^ 
demned. 

The  principle  referred  to,  as  maintaining  this  result,  has 
been  regarded  as  so  well-established  as  not  practically  to 
require  the  citation  of  authorities  for  the  purpose  of  sustain- 
ing it,  and  but  few  will,  therefore,  be  referred  to  for  that 
object.  (1  Jarman  on  Wills,  3d  Am.  ed.,  8-12,  also  note  to 
p.  4,  and  cases  there  cited ;  2  Greenl.  Ev.,  §  668 ;  1  Redf.  on 
Wills,  2d  ed.,  898,  899,  §  9 ;  Stoiy  on  Conflict  of  Laws,  6th 
ed.,  §  479.)  And  it  will  be  found  to  have  been  relied  upon 
and  applied  by  the  Court  of  Appeals  of  this  State,  under 
circumstances  nearly  similar  to  those  presented  by  the  present 
case,  in  Dodge  v.  Pond  (23  K  Y.,  69,  76,  77) ;  Zevy  v.  Zevy 
(88  id.,  97,  124-130,  186,  137);  and  Baseam  v.  Albertson 
(34  id.,  684,  586,  587).  See  also,  to  the  same  effect,  Wood 
V.  Wood  (5  Paige,  696,  603),  and  Sehultz  v.  JDamlman  (3 
Bradf.,  379). 

The  first,  and  among  the  most  important,  respects  in  which 
it  is  claimed  that  these  restrictions  have  been  violated,  relate 
to  the  devise  and  bequest  made  for  the  benefit  of  the  Allegany 
College,  situated  at  Meadville,  in  the  State  of  Pennsylvania. 
By  those,  the  testator  devised  and  bequeathed  his  real  and 
personal  estate  to  his  executors,  and  authorized  and  empow- 
ered them  to  sell  the  same  and  convert  it  into  cash,  and,  after 
satisfying  certain  particular  legacies  of  minor  importance,  he 
directed  them  to  divide  the  proceeds  into  two  equal  parts,  and 
pay  one  of  such  parts  to  the  Centenary  Fund  Society  of  the 
Erie  Annual  Conference  of  the  Methodist  Episcopal  Church, 
to  be  by  said  corporation  invested  and  kept  permanently 
invested,  and  the  interest  and  income  thereof  used  and  ex- 
pended by  said  corporation  for  the  benefit  of  the  Allegany 
College,  at  Meadville,  Pennsylvania,  in  such  nuinner  and  for 
such  specific  purposes  as  said  corporation  shall  direct. 

Lansing — ^Vol.  IIL        46 
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The  Centenary  Fund  Society,  the  immediate  legatee  of  this 
bequeat,  was,  at  the  time  when  the  will  was  made,  and  alfioat 
the  testator's  death,  a  benevolent  or  charitable  corporation, 
created  by,  existing  nuder  the  laws  of,  and  located  in,  the 
State  of  Pennsylvania.    The  purpose,  object  and  businefie  of 
its  incorporation,  as  they  were  declared  and  defined  by  its 
charter,  were  to  secure  the  appropriation  of  funds  for  "the 
charitable  purposes  of  the  relief  and  sustenance  of  the  travel- 
ing preachers  attached  to"  the  Erie  Annual  Conference  of  fhe 
Methodist  Episcopal  Church,  "  who  may  be  distressed,  worn 
out  or  superannuated,  their  wives,  widows  and  children,  and 
for  the  support  of  liberal  education,  under  the  direction  of 
said  conference."    This  corporation  was  to  be,  and,  from  any- 
thing to  the  contrary  appearing  in  the  case,  was  composed 
exclusively  of  those  members  of  the  Erie  Annual  Conference 
who  were  citizens  of  the  State  of  Pennsylvania,  and  such  lay 
members  of  the  Methodist  Episcopal  Church  within  the  jnris- 
diction  of  the  conference,  and  who  were  citizens  of  the  common- 
wealth, as  the  society  should  from  time  to  time  appoint  upon 
its  board  of  trustees.    That  board  consisted  of  nine  members 
— five  clergymen  and  four  laymen.    And  it  was  provided  by 
the  charter  that  the  society,  in  its  entire  action,  should  cany 
out  the  intentions  and  wishes  of  the  Erie  Annual  Conference 
in  the  execution  of  the  offices  and  purposes  already  refer- 
red to. 

By  an  act  of  the  legislature  of  the  State  of  Pennsylvania, 
which  became  a  law  on  the  6th  day  of  March,  in  the  year 
1860,  the  capacity  of  the  society  to  take,  hold  and  use  pro- 
perty, was  so  far  increased  as  to  render  it  capable  of  taking, 
receiving  and  holding,  "  all,  and  all  manner  of  lands,  tene- 
ments, rents,  annuities,  franchises  and  hereditaments,  and  any 
sum  or  sums  of  money,  and  any  manner  and  portion  of  goods 
and  chattels,  to  be  employed  and  disposed  of  according  to 
the  objects,  articles  and  conditions  of  the  instrument  upon 
which  the  corporation  was  formed  and  established,  provided, 
that  the  clear  yearly  income  of  the  real  and  personal  estate 
so  held,  should  not  exceed  at  any  time  the  sum  of  $10,000. 
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The  other  half  of  these  proceeds  was  directed  to  be  paid 
by  the  execntors  to  the  Chamberlain  Institute,  which  was  an 
academical  corporation  existing  in  the  county  of  Cattaraugus. 
This  institute  was  originaDj  incorporated  by  means  of  a 
charter  granted  by  the  regents  of  the  university,  under  the 
provisions  of  the  Revised  Statutes  conferring  that  power  and 
authority  upon  them.  The  name  given  to  it  upon  its  incor- 
poration was  that  of  the  ^^  Randolph  Academy."  This  was 
afterward  changed  to  that  of  the  "  Chamberlain  Institute," 
by  an  act  passed  and  taking  effect  as  a  law,  on  the  11th  of 
April,  1860. 

These  two  legacies,  together  with  two  others  in  remainder, 
one  to  the  Centenaiy  Fund  Society,  and  the  other  to  the 
Genesee  Conference  of  the  Methodist  Episcopal  Church, 
which  together  cannot  exceed  the  sum  of  $8,000,  constituted 
more  than  one-half  of  the  testator's  real  and  personal  estate 
remaining  after  the  payment  of  his  debts.  And  as  the 
Genesee  Conference,  if  incorporated  at  all,  was  a  benevolent 
or  charitable  corporation,  it  is  claimed,  that  they  are  unlaw- 
ful so  far  as  they  exceed  that  proportion  of  the  estate  under 
the  act  of  April  13th,  1860.  This  act  provided,  that  "no 
person  having  a  husband,  wife,  child,  or  parent,"  should  by 
his  or  her  last  will  and  testament,  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious,  or  mis- 
sionary society,  association  or  corporation,  in  trust  or  other- 
wise, more  than  one-half  part  of  his  or  her  estate,  after  the 
payment  of  his  or  her  debts,  and  such  devise  or  bequest  shall 
be  valid  to  the  extent  of  one-half  and  no  more."  (Vol.  4, 
Gen'l.  Stats.,  504,  §  1.) 

This  statute,  literally  construed,  only  prohibited  the  testator 
from  devising  and  bequeathing  more  than  one-half  of  his 
estate  to  any  one  of  the  societies,  associations,  or  corporations 
referred  to.  But  that  was  manifestly  not  the  purpose  or 
design  intended  to  be  accomplished  by  means  of  its  enact- 
ment. The  reason  inducing  the  law  is  rendered  apparent  by 
the  circumstance,  that  it  was  made  applicable  only  to  those 
persons  having  one  or  more  of  the  relatived  mentioned  in  it. 


850  CASES  IN  THE  SUPREME  COURT         [r.Iay, 

Chamberlain  «.  CUamberlaiiL 

The  object  was  to  prevent  the  teetator  from  deviaiBg  and 
beqneathing  more  than  half  his  property  to  the  eocteties, 
aBSOciatione  and  corporations  mentioned,  for  the  purpose  of 
benefiting    and    protecting   his    relatiyes,   who  might  be 
regarded  as  possessing  some  natural  claims  for  their  support 
upon  his  bounty.    No  other  reason  could  have  existed  for 
limiting  the  restriction  to  the  class  of  oases  where  the  testa- 
tor had  one  or  more  of  the  relatives  designated.    And  that 
being  the  design  and  object  of  the  law,  it  would  be  defeated 
altogether  by  a  construction  of  it,  which  would  permit  the 
testator  to  bequeath  and  devise  all  his  estate  to  such  societies, 
associations  and  corporations,  provided  he  took  care  to  give 
no  more  than  one-half  the  amount  to  any  single  one  of  them. 
There  would  be  neither  sense  nor  propriety  in  such  a  statute; 
.  for  the  reason  that  would  justify  a  testator  in  giving  all  his 
property  to  two  of  them,  should  equally  protect  him  in  giving 
it  to    one,  where  that  might,  to  that  extent,  secure  his 
disposing  approbation.    No  complaint  was  ever  made  that 
unjust    discriminations  were    made    by   testators   in    this 
respect,  in  the  disposition  made  of  their  property.     But 
the  complaint  was  made,  and  it  was  a  growing  one,  that 
testators  were    often   in   the  habit    of  devising    and  dis- 
posing of  their  estates  in  favor  of  these  institutions,  to  the 
injury  and  impoverishment  of  those  who  were  naturally 
dependent  upon  them  for  their  support.    And  it  was  to  pro- 
tect what  was  deemed  an  abuse  in  that  respect,  that  this 
statute  must  have  been  passed.    The  fact  that  other  corpora- 
tions, associations  and  societies  were  not  included,  is  in  no  way 
in  conflict  with  this  conclusion.    For  they  were  not,  and  are 
not,  so  frequently,  or  to  such  an  extent,  made  the  recipients 
of  private  property  as  to  render  legislation  necessary  for  tiieir 
exclusion,  in  order  to  secure  the  natural  claims  of  the  testa- 
tor's relatives.    But  those  of  the  description  designated  in  the 
statute  have  often  been  found  exerting  an  influence  and  con- 
trol over  the  mind  and  conduct  of  the  testator  of  so  decided 
a  character  as  to  entirely  extinguish  tiie  oUigations  arising  out 
of  the  ties  of  blood  and  marriage.    This  statute  was  designed 
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to  oonnteract  that  influenoe,  to  the  extent,  at  least,  of  one-half 
of  the  testator's  estate,  remaining  after  the  payment  of  his 
debts.  And,  in  construing  it,  the  spirit  should  be  followed, 
for  the  pnipoae  of  securing  the  object  the  legislature  had  in 
view.  This  is  a  general  rule  of  construction,  required  to  be 
applied  in  all  cases  where  the  letter  fiiils  to  clearly  express  the 
evident  object  and  purpose  of  the  law.  {Pecjple  v.  Utica 
Ins.  Oo.y  15  John.,  868,  380 ;  Tormde  v.  SaUy  4  Cow.,  140, 
144, 145 ;  HarriB  y.  Slagkt,  46  Barb.,  470.) 

This  statute  should,  therefore,  be  held  to  include  the  corpo- 
rations mentioned  in  the  testator's  will,  if  the  Cliamberlain 
Institute  can  be  properly  held  to  be  a  literary  corporation. 
The  statute  under  which  it  was  incorporated  contemplated 
that  it  would  be  a  school  or  seminary  of  learning ;  and  it  is 
not  denied  but  that  was,  and  continues  to  be,  its  character. 
In  this  respect  it  was  of  the  same  nature  as  colleges,  the  incor- 
poration of  which  was  provided  for  by  the  immediately  pre- 
ceding provisions.  (2  R.  S.,  5th  ed.,  75-79.)  And  both  were 
rendered  subject  to  the  same  restrictions  and  regulations,  by 
the  general  provisions  adopted  for  their  government  (Id., 
78,  79.)  When  certain  trust  powers  were  afterward  conferred 
upon  them,  they  were  provided  for  as  literary  institutions. 
That  was  clearly  the  case  as  to  colleges;  and,  as  academies 
belong  to  the  same  general  dass,  they  must  have  been  designed 
to  be  included  under  the  phrase,  used  in  the  statute,  of  ^'  other 
literary  incorporated  institution."  (3  R.  8.,  5th  ed.,  16, 17, 
§§  56,  62b)  The  last  section  but  one  of  the  act  ch^ging  its 
name  sustains  the  same  conclusion,  by  providing,  in  effect, 
that  its  funds  shall  be  applied  to  the  studies  of  literature  and 
the  fine  arts.  (Vd.  1,  Laws  of  1866,  1125,  §7.)  And  its 
own  answer  averred  it  to  be  a  literary  incorporated  institu- 
tion. No  serious  reasons  exist  for  doubting  the  propriety  of 
including  this  institute  within  the  language  of  the  act  of 
1860,  as  a  literary  corporation ;  and  that  would  have  the  effect 
of  invalidating  the  testator's  will,  so  far  as,  by  devises  and 
bequests  otherwise  unobjectionable^  it  bequeathed  more  than 
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one-half  his  property,  remaining  after  the  payment  of  his 
debts,  to  the  corporations  mentioned  in  it. 

For  the  purpose  of  determining  the  mode  in  which  the 
proportion  lawfully  disposable  to  these  corporations  should  be 
ascertained,  it  is  only  necessary  that  the  provisions  contained 
in  the  statute  should  be  briefly  referred  to.  That  deab  with 
the  testator's  estate  precisely  as  it  may  be  found  at  the  period 
of  his  own  decease.  The  statute  has  provided  what  deduc- 
tions shall  be  made  from  it,  in  order  to  apply  its  own  pro- 
visions to  it;  that  is,  the  debts  of  the  testator.  They  are 
to  be  paid  out  of  the  estate ;  and,  after  that,  no  more  than 
one-half  the  residue  can  be  devised  or  bequeathed  to  the 
corporations,  associations  and  societies  designated.  For  the 
purpose  of  ascertaining  the  extent  of  the  estate,  the  value  of 
the  widow's  dower  must,  first  of  all,  be  deducted  fix>m  it. 
That  can  constitute  no  part  of  the  husband's  estate.  The  law 
confers  it  upon  the  widow,  as  her  property,  over  which  her 
husband  has  neither  power  nor  control.  He  may  eztinguisli 
it  by  a  provision  made  for  his  widow  in  Ueu  of  it ;  but,  until 
that  shall  be  accepted  by  her,  it  can  have  no  effect  in  the  way 
of  diminishing  his  estate.  Her  title  as  dowress  must,  there- 
fore, necessarily  continue  until  her  acceptance,  either  actual  or 
constructive,  of  the  provision  proposed  by  her  husband  in  her 
behalf,  in  lieu  of  her  dower ;  and,  whenever  that  may  be  done, 
it  must,  for  the  purposes  of  this  act,  take  effect  upon  the  testa- 
tor's estate  from  that  period  of  time.  The  provision  made 
for  that  purpose  is  in  no  just  sense  a  debt  of  the  testator, 
within  that  term,  as  it  has  been  used  in  this  statute ;  and,  for 
that  reason,  its  value  should  not  be  deducted  for  the  purpose 
of  ascertaining  the  extent  of  his  estate  at  the  period  of  his 
decease.  The  deductions  authorized  are  limited  to  that  por- 
tion of  the  estate  that  may  be  required  to  pay  the  testator's 
debts,  and,  by  implication,  exclude  everything  beyond  that,  in 
determining  the  amount  he  may  devise  to  the  corporations, 
societies  and  associations  mentioned.  So  far  as  the  testator 
attempted  to  exceed  the  restriction  imposed  by  the  statute, 
his  will  was  invalid,  within  the  express  terms  made  use  oC 
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It  was  valid  to  the  extent  of  the  half  of  his  estate  he  was 
permitted  bj  its  language  to  devise  and  bequeath ;  but  not 
beyond  that.  If  the  two  bequests  particularly  considered 
could  both  be  carried  into  effect  according  to  the  terms  of  the 
willy  to  the  extent  of  one-half  the  testator's  estate,  the  value 
of  the  small  bequests  already  mentioned,  provided  for  the 
Genesee  Conference  and  the  Centenary  Fund  Society,  respec- 
tively, by  way  of  remainder,  should  be  first  deducted  from  the 
fund  or  proceeds  out  of  which  the  will  provided  they  should 
be  made.  And,  as  thus  reduced,  one-fourth  of  the  estate  of 
the  testator  left  after  the  payment  of  his  debts  would  be  all 
that  could  be  claimed  by  either  of  the  legatees  for  which  those 
legacies  were  provided. 

But  it  is  claimed  that  the  legacy  provided  for  the  Centen- 
ary Fund  Society,  for  the  benefit  of  the  Allegany  College, 
cannot  be  lawfully  taken  by  the  legatee,  even  to  that  extent. 
For  the  terms  by  which  the  testator  attempted  to  provide  for 
it  bequeathed  it  in  trust  to  the  Centenary  Fund  Society, 
while  that  society,  by  its  charter,  has  no  power  to  take  pro- 
perty in  trust  for  another  corporation ;  and,  if  it  had,  it  could 
not  lawfully  take  any  portion  of  that  provided  for  it  by  the 
will,  because  the  trust  declared  would  have  the  effect  of  pro- 
ducing an  unlawful  suspension  of  the  power  of  absolute  own- 
ership. 

The  Allegany  College  has,  at  all  times,  been  a  distinct, 
independent  and  separate  corporation  from  the  Centenary 
Fund  Society.  It  was  incorporated  by  an  act  of  the  legisla- 
ture of  Pennsylvania,  approved  on  the  24th  of  March,  1817, 
for  the  education  of  youth  in  the  learned,  ancient  and  modem 
languages,  in  the  liberal  arts  and  sciences,  and  all  useftd  litera- 
ture. The  name  given  to  the  corporation  was  that  of  "  The 
President  and  Trustees  of  Allegany  College ;"  and  by  that 
name  it  was  rendered  competent  and  capable,  at  law  and 
in  equity,  to  take  for  the  use  of  the  college  any  estate  in  lands, 
tenements  and  hereditaments,  goods,  chattels,  money  or  effects, 
by  gift,  grant,  bargain,  sale,  assurance,  devise  or  bequest,  not 
exceeding  in  the  whole  the  yearly  value  of  $15,000.    And  it 
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was  fnrther  provided,  bj  its  charter,  that  a  misnomer  of  tbo 
institntion  or  corporation  should  not  defeat,  annul  or  destroy 
any  gift,  grant,  devise  or  bequest,  provided  the  intent  of  the 
party  should  sufficiently  appear.  The  business  of  the  corpo- 
ration was  placed  under  the  charge  and  management  of  a 
board  of  trustees,  upon  whom  ample  powers  were  conferred 
for  that  purpose. 

From  this  statement  of  the  provisions  of  the  charter,  it  very 
clearly  appears,  that  the  corporation,  for  whose  benefit  the 
legacy  was  proposed  by  the  will  to  be  given  to  the  Centenary 
Fund  Society,  had  Aill  power  and  capacity  to  take  the  interest 
designed  for  it.  And  if  the  bequest  had  been  direct  and  abso- 
lute to  the  coU^e  itself  no  doubt  can  be  entertained  that  it 
would  have  been  entirely  valid  in  law  and  equity,  so  fiu:  as  it 
should  prove  to  be  unaffected  by  the  act  of  1860,  which  has 
been  already  considered. 

But  the  bequest  made  for  the  use  of  the  college  was  not  of 
that  character.  For  its  interest  in  it  was  limited  to  that  which 
beneficiaries  are  entitled  to  claim  in  trusts  created  for  their 
benefit.  That  the  bequest  was  designed  to  create  a  trust  for 
the  benefit  of  the  college,  is  clearly  apparent  from  the  terms 
in  which  it  was  made.  For,  by  them,  the  fund  bequeathed 
was  to  be  paid  to  the  Centenary  Fund  Society,  and  invested 
by  it,  and  the  interest  and  income  only  were  to  be  used  and 
expended  for  the  benefit  of  the  college.  And  even  that  was 
to  be  done,  not  as  the  latter  might  dictate  or  require,  but  in 
such  manner  and  for  such  specific  purposes  as  the  Centenary 
Fund  Society  should  direct.  These  provisions  of  the  will 
clearly  contemplated  the  creation  of  a  trust  by  means  of  the 
bequest  they  referred  to ;  and  they  were  amply  sufficient  for 
that  purpose.  (2  Story's  £q.  Jur.,  §  964 ;  Hill  on  Trustees, 
3d  Am.  ed.,  99-101 ;  TrvMees,  Ac.,  v.  Hart,  4  Wheat.,  1, 27.) 

Whether  the  Centenary  Fund  Society  had  power  to  accept 
a  bequest  made  for  such  a  trust,  may  now  be  properly  consid- 
ered. By  the  terms  of  its  charter  it  is  clear  that  no  such 
power  was  intended  to  be  conferred  upon  it.  For  that  pro- 
vides that  its  property  should  be  used  for  the  purposes  men- 
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tioned  in  the  preamble  to  that  mstrament ;  and  those  were, 
the  relief  of  the  distressed,  worn-ont,  or  superannuated  travel- 
ing preachers  attached  to  the  Erie  Annual  Conference,  their 
wives,  widows  and  children,  and  the  support  of  liberal  educa- 
tion, under  the  direction  of  the  conference.  By  these  terms, 
whatever  property  the  society  should  aoquire  was  to  be  devoted 
to  the  objects  specified,  under  the  direction  of  the  conference 
itself.  This  was  rendered  entirely  certain  by  another  provision 
in  the  charter,  providing  that  the  society,  in  its  entire  action, 
should  carry  out  the  intentions  and  wishes  of  the  Erie  Annual 
Conference,  as  set  forth  in  the  preamble  to  its  constitution. 
The  efkct  of  these  provisions  was  to  place  it  under  the  com- 
plete direction  and  control  of  the  eonferenoe,  in  all  its  trans- 
actions for  the  disposition  of  its  property.  And,  in  that  respect, 
they  were  entirely  inconsistent  with  die  duties  appertaining 
to  the  administration  of  this  trust ;  for  that  was  to  be  managed, 
and  its  income  disposed  of^  under  the  directions  given  by,  and 
contained  in,  the  will  of  the  testator. 

But  it  is  claimed  that  the  society  eould  accept  and  man- 
age this  trust,  under  section  3  of  an  act  passed  by  the 
legislature  of  Pennsylvania  on  the  8th  day  of  April,  1833. 
This  section,  however,  does  not  contemplate  the  imposition 
of  the  duties  of  a  trustee  i|pon  the  society  for  the  benefit  of  a 
difierent  and  distinct  body  corporate.  It  renders  this  society 
capable  of  taking  property  bequeathed  to  it,  to  be  employed 
and  disposed  of  according  to  the  objects,  articles  and  condi- 
tions of  its  charter  or  by-laws,  or  of  ihe  will  and  intention  of 
the  donors.  This  confers  no  such  powers  upon  the  society  as 
is  claimed  under  it  for  that  body.  But  it  confers  the  power 
merely  of  taking  the  property  which  may  be  bequeathed  to 
it,  not  in  trust  for  the  benefit  of  another,  but  for  its  own 
benefit  and  to  be  appropriated  to  its  own  purposes.  The 
object  of  the  section  was  to  create  the  capacity  to  receive  and 
hold  property  to  promote  the  ends  of  its  incorporation,  and 
not  to  erect  it  into  a  trust  company  for  the  benefit  of  institu- 
tions and  individuals  engaged  in  the  business  of  liberal  edu- 
cation.   This  is  rendered  still  more  apparent  by  the  first 
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section  of  the  act,  passed  by  the  same  legislature,  on  the  6th 
of  March,  in  the  year  1860,  which  was  enacted  for  the  special 
purpose  of  defining  and  declaring  the  capacity  of  tliis  and 
another  similar  society  to  take  and  held  property.  By  tnat, 
the  capacity  of  the  society  in  that  respect  was  expressly 
restricted  to  property  to  be  employed  and  disposed  of  accord- 
ing to  the  objects,  articles  and  conditions  of  the  instmment 
upon  which  it  was  formed  and  established,  provided  that  the 
yearly  income  of  such  property  should  not  exceed  the  sum  of 
$10,000.  This  section  is  directly  in  conflict  with  the  supposi- 
tion that  the  society  has  the  power  to  accept  and  manage  the 
trust  now  under  consideration,  for  it  places  ihe  society's  pro- 
perty where  its  own  charter  in  terms  had  placed  it,  under  the 
exclusive  direction  of  the  Erie  Annual  Conference,  and  it  may 
properly  be  deemed  to  have  superseded  the  pkt)vi8ions  made 
by  the  act  of  1888. 

These  statutes  and  all  the  provisions  found  in  the  charter 
of  the  society  relating  to  that  subject  are  incoiteiBtent  with 
the  conclusion  that  the  Centenary  Fund  Society  was  intended 
to  be  invested  with  the  power  to  accept,  hold  and  discharge 
the  duties  of  a  trust  for  the  exclusive  benefit  of  another  dis- 
tinct and  independent  corporation,  even  if  that  was  engaged 
in  the  general  business  of  educatioi^  There  was  no  necessity 
of  conferring  that  power  upon  the  society  for  the  benefit  of 
educational  corporations  of  this  college,  for  they  as  well 
as  this  college  are  always  provided  with  ample  authority  to 
take  and  hold  all  the  property  that  can  be  required  for  their 
prosperity  and  use.  And  if  the  society  could  accept  and  dis- 
charge the  duties  of  a  trust  for  the  benefit  of  that  organiza- 
tion, it  had  authority  to  do  the  same  thing  for  every  one  of 
the  educational  corporations  that  should  be  found  within  the 
limits  of  the  State  under  whose  laws  it  existed,  for  the 
yearly  income  to  which  it  was  restricted  was  plainly  intended 
for  such  property  only  as  under  the  act  containing  restriction 
was  to  be  employed  and  disposed  of  according  to  the  objects, 
articles  and  conditions  of  its  charter.  It  certainly  could  not 
have  been  intended  that  this  society  should  have  any  such 
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power,  and  yet  it  rnuBt  have  it,  if  it  can  receive  and  adminis- 
ter the  truBt  provided  for  by  this  beqnest.  As  there  is  noth< 
ing  in  the  statutes  referred  to,  nor  in  the  charter  of  the 
society,  giving  it  this  authority,  it  cannot  be  deemed  to  pos- 
sess it,  for  it  is  not  essential  to  the  proper  nse  or  enjoyment 
of  any  of  the  corporate  powers  and  duties  provided  for  or 
enjoined  upon  it.  {Jackson  v.  ShrhoeUf  8  John.,  422 ;  Mat- 
ter of  Howe,  1  Paige,  214.)  If  this  conclusion  is  sound,  and 
no  good  reason  appears  to  exist  for  doubting  its  correctness, 
then  the  bequest  in  question  was  invalid  on  account  of  the 
incapacity  of  the  Centenary  Fund  Society  to  accept  and 
administer  the  trust.  For  although  it  is  a  general  principle 
in  equity  that  a  trust  shall  not  &il  for  want  of  a  competent 
trustee  to  take  it,  that  principle  is  inapplicable  to  the  present 
case.  The  trust  attempted  to  be  created  by  this  will  required 
the  income  of  the  fiind  to  be  used  and  expended  in  such  man- 
ner and  for  such  purposes  as  the  Gentenaiy  Pund  Society 
should  direct,  and  that  intrusted  it  with  a  discretion  which  it 
would  be  impossible  for  any  other  trustee  to  exercise.  It  was 
the  judgment  of  that  corporation  which  the  testator  provided 
should  be  exercised  upon  the  subject,  and  of  no  other  body  or 
person  whatsoever.  And  for  that  reason  a  court  of  equity  can 
have  no  power  to  appoint  a  trustee  in  place  of  the  corpora- 
tion, which  it  now  appears  was  incompetent  to  accept  the 
trust.  {Beekman  v.  Bensany  28  N.  Y.,  298 ;  see  also  Sher- 
wood V.  Am.  Bible  Society ^  1  Eeyes,  561,  56&-7.) 

But  if  this  bequest  should  not  be  held  to  be  invalid,  on 
account  of  the  incompetency  of  the  trustee  to  accept  and 
administer  the  trust,  then  the  further  inquiry  arises  whether 
it  is  not  invalid,  on  the  ground  that  its  execution  would 
unlawfully  suspend  the  absolute  ownership  of  the  fund.  The 
statute  upon  this  subject  provides  that:  ^'The  absolute 
ownership  of  personal  property  shall  not  be  suspended  by 
any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance,  and  until  the  termination  of  not 
more  than  two  lives  in  being  at  the  date  of  the  instrument 
containing  such  limitation  or  condition ;  or,  if  such  instrument 


864  CASKS  IN  THE  SUPREME  COURT        [May, 


Chamberlain  «.  GhamberlaiiL 


be  a  will,  for  not  more  than  two  lives  in  being  at  the  death 
of  the  testator."  (3  B.  8.,  5(ih  ed.,  75,  §  1.)  This  statnte 
by  its  express  terms,  was  eyidendj  intended  to  annul  all  pro- 
visions contained  in  wills,  executed  under  the  laws  of  this 
State  for  the  disposition  of  personal  property,  so  &r  as  thej 
should  be  found  in  conflict  with  its  prohibition.  And  no 
reason  can  exist  for  supposing  that  it  was  designed  to  tolerate 
or  permit  such  a  disposition  to  be  legal  and  valid,  when  it 
might  be  made  in  fitvor  of  a  corporation  or  citiisen  of  another 
State,  while  it  should  not  be  if  the  recipient  of  the  boonty 
was  a  corporation  created  by  the  laws  of  this  State,  or  an 
individual  residing  under  its  protection.  Sudi  a  discrimiDS- 
tion  would  be  both  unreasonable  and  unjust  And  no  good 
ground  exists  for  supposing  that  it  was  intended  to  be  pe^ 
mitted  by  the  legislature.  The  bequest  in  question  is  clearly 
within  llie  disability  imposed  by  this  section  of  the  statute. 
For  the  fond  provided  by  it  was  to  be  kept  permanently 
invested,  without  any  limitation  whatever  in  point  of  time, 
and  the  interest,  or  income,  used  and  expended  £>r  the  bene- 
fit of  the  college  for  which  the  investment  was  required  to 
be  made.  Neither  the  Centenary  Fund  Society,  nor  Ae 
Alleghany  College,  in  the  execution  of  the  trast,  have  the 
power  at  any  period  of  time,  no  matter  how  remote  that  may 
be,  to  use,  or  expend  a  single  dollar  of  the  principal  of  the 
fund.  But  it  is  required  to  be  perpetually  maintained  as  an 
investment  for  the  sole  and  only  purpose  of  yielding  its 
income  for  the  use  and  benefit  of  the  college.  If  such  a 
tinist  could  be  enforced  by  law,  there  would  be  no  period  in 
the  future,  when  either  the  trustee  or  the  benefioiaiy  would 
be  at  liberty  to  use  or  dispose  of  the  principal,  or  any  p6^ 
tion  of  it  A  circumstance  so  incompatible  with  the  rigfatB 
appertaining  to  the  absolute  ownership,  as  to  dearly  show  itB 
indefinite  suspension.  (  Joto  v.  Yate^^  9  Barb.,  343 ;  Kifif 
V.  Bundle^  15  id,,  140.)  The  trust  thus  provided  for,  was 
one  which  not  only  might  prolong  the  period  of  absohts 
ownership  beyond  the  duration  of  two  lives  in  being  at  the 
testator's  death,  but  it  was  necessarily  and  inevitably  pro- 
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dnctive  of  that  result.  Under  this  statute,  no  suspension  of 
absolute  ownership  in  personal  property  ean  be  legally  pro- 
vided for,  unless  it  be  measured  by  lives,  and  then,  in  the 
case  of  a  will,  it  must  be  limited  to  not  more  than  two,  and 
they  must  be  designated,  and  in  bdng  at  the  time  of  the 
death  of  the  testator.  {Levy  v.  Lew/^  38  N.  Y.,  124-5-6.) 
The  bequest  of  on^half  the  remainder  of  the  fund  given 
by  the  testator  to  his  widow  for  life,  in  favor  of  the  Centen- 
ary Fund  Society,  is  invalid,  for  the  same  reasons.  That 
was  to  be  received  upon  trusts,  differing  in  some  respects., 
from  the  one  abeady  considered.  But  the  fund  itself  was 
required  to  be  similarly  invested  without  any  limitation  in 
point  of  time.  This  investment  was  to  be  made  and  main- 
tained by  the  legatee  in  trust,  the  Centenaiy  Fund  Society. 
But  its  income,  or  interest,  was  required  to  be  annually  paid 
over  to  the  superannuated  and  worn-out  preachers  belonging 
to  the  Erie  Annual  Conference,  as  that  conference  might 
direct.  The  superannuated  and  worn-out  preachers  of  die 
conference,  were  not  necessarily  members,  or  entitled  to  the 
benevolent  support  of  the  Centenary  Fund  Society.  For 
the  Erie  Annual  Conference  was  composed  of  the  traveling 
preachers  of  the  Methodist  Episcopal  Church  in  eight  counties 
in  Ohio,  two  in  the  State  of  New  York,  and  the  western 
counties  of  the  State  of  Pennsylvania,  while  the  Centenary 
Fund  Society  included  only  such  members  of  the  conference 
as  were  citizens  of  Pennsylvania,  and  such  lay  members  of 
the  Methodist  Episcopal  Church  within  the  jurisdiction  of 
the  conference,  and  citizens  of  the  commonwealth,  as  the 
society  should  from  time  to  time,  appoint  on  its  board  of 
trustees.  The  trust  was  designed  for  such  superannuated, 
and  worn-out  preachers,  as  belonged  to  the  conference, 
whether  they  were  members  of  the  Centenary  Fund  Society 
or  not.  It  was  for  that  reason  strictly,  a  trust  for  other  per- 
sons, and  other  objects  than  the  society  was  incorporated  to 
promote,  and  for  the  reasons  already  given  was  invalid. 
Even  if  it  could  be  so  &r  sustained,  as  it  contemplated  the 
aid    and    assistance  of  the    superannuated    and  worn-out 
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preachers  of  the  Oentenarj  Fand  Society  alone,  if  the  tmst 
had  been  made  divisible,  that  circamstance  can  be  of  do  8e^ 
vice  in  the*  way  of  sustaining  the  bequest  as  it  was  made,  for 
no  means  are  afforded  by  which  the  trust  can  be  apportionedL 
No  line  can  be  drawn  which  will  separate  the  legal  from  the 
illegal  portion  of  the  entire  bequest 

The  other  half  of  this  fund  in  remainder  was,  by  the  tenofi 
of  the  will,  bequeathed  to  the  Genesee  Conference  of  the 
Methodist  Episcopal  Church,  "  to  be  safely  invested ;  and  the 
interest  accruing  thereupon  to  be  paid  over  to  the  snperaimn- 
ated  and  worn-out  preachers  belonging  to  said  conference 
annually."  No  evidence  can  be  found  in  the  case  establishing 
the  fact  that  the  Gbnesee  Conference  was  ever  incorporated. 
But  the  court  has  found,  as  a  fact,  that  it  was  incorporated  by 
chapter  189  of  the  Laws  of  1819,  page  237.  That  act,  how- 
ever, does  not  sustain  the  conclusion  that  the  G-enesee  CoDfer- 
ence  was  incorporated.  It  certainly  was  not  by  that  act;  for 
that  merely  incorporated  the  seven  persons  named  in  it,  and 
their  successors,  as  a  corporation,  called  '^  The  Trustees  of  the 
Funds  of  the  Genesee  Conference.''  It  provides  that  they  and 
their  successors  shaU  be  a  body  corporate  and  politic,  and  that 
there  should  forever  afterward  be  seven  trustees  of  the  corpo- 
ration. Yacancies  in  the  offices  of  the  trustees  were  required 
to  be  filled  by  the  Genesee  Annual  Conference,  and  a  certifi- 
cate of  the  appointment  signed  by  the  president  and  counter- 
signed by  the  secretary  of  the  conference,  and  registered  in 
the  books  of  the  said  corporation ;  upon  which  the  person  or 
persons  named  were  to  become  trustees  of  the  corporation. 
The  trustees  were  empowered  to  elect  from  their  own  number 
a  president  and  secretary,  and  were  required  to  elect  the  first 
officers  for  such  offices  before  the  next  meeting  of  the  Genesee 
Annual  Conference.  The  trustees,  or  a  majority  of  them,  were 
also  authorized  to  make  by-laws,  rules  and  regulations  for  the 
government  of  the  corporation,  or  regulate  the  number  of 
trustees  who  should  constitute  a  quorum  for  the  dispatch 
of  business.  Whenever  they  should  deem  it  proper  to  sell 
or  dispose  of  any  of  the  real  and  personal  estate  of  the  cor- 


1870.]  OF  THE  STATE  OF  NEW  YORK.  367 


Chamberlain  o.  Chamberlain. 


poration,  it  was  made  their  duty  to  make  a  representation  in 
writing  to  the  itinerant  ministers  and  preachers  of  the  Gene- 
see Conference  at  their  next  annual  meeting ;  and  if  two-thirds 
of  the  number  in  conference  assembled  agreed  to  the  sale, 
the  president  and  secretary  of  the  conference  were  required, 
by  their  certificate,  to  certify  the  &ct ;  and  upon  that  being 
transmitted  to  the  trustees,  and  by  them  recorded  in  the 
books  of  the  corporation,  the  sale  might  be  made  by  it.  In 
addition  to  these  provisions,  it  was  declared  that  the  trustees, 
by  the  corporate  name  designated,  should  have  succession,  be 
capable  of  suing  and  being  sued,  have  a  common  seal,  change 
the  same  at  pleasure,  and  be  capable  of  taking,  purchasing, 
holding  and  conveying,  both  in  law  and  equity,  any  estate, 
both  real  and  personal.  This  act  throughout  distinguishes 
between  the  conference  and  the  corporation  created  by  it. 
Their  powers,  officers  and  objects  appear  to  be  different ;  and 
the  only  respect  in  which  the  corporation  is  made  dependent 
upon  the  conference  are  in  the  appointments  to  be  made  to 
fill  vacancies  occurring  in  the  board  of  trustees,  and  the 
restraint  imposed  upon  them  in  the  sale  of  their  corporate 
property.  And  the  certificates  made  upon  the  determination 
of  the  conference  upon  those  subjects  are,  before  they  can  be 
properly  acted  upon,  to  be  restored  in  the  books  of  the 
corporation.  No  intention  to  incorporate  the  conference  is 
exhibited  by  the  act ;  but  the  design  was  to  form  a  corpora- 
tion for  the  purpose  of  promoting  the  wishes  and  objects  of 
the  conference.  Even  the  persons  who  were  to  be  appointed 
by  the  conference  on  the  board  of  trustees  were  not  required 
to  be  members  of  the  conference,  but  simply  itinerant  preach- 
ers of  the  Methodist  Episcopal  Church  of  the  preceding  five 
years'  standing,  and  at  least  twenty-five  years  of  age. 

That  the  bequest  in  question  was  designed  for  the  confer- 
ence itself,  and  not  for  the  corporation,  is  very  clearly  indi- 
cated by  the  circumstance  lliat  the  income  of  the  fund 
bequeathed  is  directed  to  be  annually  paid  over  to  the  super- 
annuated and  worn-out  preachers  '^belonging  to  said  confer- 
ence.''   No  description  of  the  corporation,  either  by  name  or 
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otherwise,  is  given  in  the  will,  and  no  reason  is  therefore  dis- 
closed for  supposing  that  the  corporation,  and  not  the  con- 
ference, was  designed  to  be  the  recipient  of  the  testator's 
bounty.  And  it  is  only  when  the  corporation  shall  be  soffit 
ciently  described  to  ascertain  it  to  hare  been  the  testator's 
intention  to  give  his  property  to  the  corporation  thai  a  mis- 
nomer of  it  can  be  disregarded.  If  this  bequest  must  be 
regarded  as  made  to  the  conference,  then,  as  there  is  no  evi- 
dence of  its  incorporation,  it  must  fail  for  want  of  capacity 
in  the  legatee  to  take  it.  {Owens  y.  Misgianarjf  Sociefyf 
dhc,  14  N.  Y.,  S80 ;   Trustees,  dko.,  v.  Sc^  4  Wheaton, 

1.) 
But  if  it  be  held  that  the  corporation  itself  was  intended 

by  the  testator  to  take  the  bequest,  the  legatee  will  be  no 
better  off;  for  it  was  not  designed  tiiat  it  should  take  it  for 
itself,  or  for  the  members  of  its  own  body.  If  the  corpora- 
tion, as  distinguished  from  the  conference,  should  take  the 
bequest,  it  must  do  so  qualified  by  the  obligation  declared  in 
the  will,  to  invest  it,  and  pay  over  the  annual  interest  of  the 
fund  to  the  superannuated  and  worn-out  preachers  bdonging 
to  the  conference.  This  necessarily  would  create  a  trust  f<v 
the  benefit  of  those  preachers,  and  one  in  its  duration  unlim- 
ited by  any  assignable  pmod  of  time.  There  would  be  no 
practical  difference  in  the  effect  of  the  bequest  by  which  it 
could  be  distinguished  from  the  other  half,  the  fund  intended 
for  the  Centenary  Fund  Society.  The  investment  required 
to  be  made  would  produce  an  unlawful  suspension  of  ike 
absolute  ownership  of  the  principal  of  the  fund,  and  for  that 
reason  render  the  bequest  void  within  the  terms  of  the  sta- 
tute already  mentioned.  In  this  respect  these  bequests  differ 
firom  that  which  was  sustained  in  the  case  of  Shenoood  v. 
Am.  Bible  Society  (1  Keyes,  561).  No  trust  whatever  was 
there  attempted  to  be  created.  And  from  McDanogKs  Esire 
V.  Murdoch  (16  How.  U.  S.,  410),  whet«  the  unlawfol 
restraints  upon  the  alienation  of  the  property  were  rejected 
as  void  under  a  provision  allowing  that  to  be  done,  contained 
in  the  civil  code  of  Louisiana, 
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So  far  aa  the  bequest  made  to  tlie  Ch«mberiain  Inatitnte 
ca,u  be  sustained,  it  stands  upon  diJBfeient  statutory  provisions, 
applicable,  by  their  terms,  only  to  eduoational  corporations 
existing,  and  ineoi'porated  under  the  laws  of  this  State.  By 
that  bequest  the  testator  directed  the  executors  to  pay  one 
of  the  two  parts  into  which  he  directed  the  final  residue  of 
his  estate  to  be  divided  to  the  trustees  of  that  institute^  to  be 
by  them  permanently  invested  in  bonds  and  mortgages  upon 
productive  farming  lands  in  tliis  State,  and  to  be  kept  so 
invested  permanently,  and  the  interest  and  income  thereof 
to  be  received  by  them,  to  be  by  them  used  in  the  paym^it 
of  the  salaries  of  tutors  and  professors  by  them  employed  to 
teaeh  in  the  institute,  and  in  purchasing  books  and  apparatus 
for  its  library.  As  the  interest  and  income  of  this  fund  was 
to  be  used  only  in  discharging  a  portion  of  the  legitimate 
e]q>en8es  of  the  institute,  it  w^j  very  well  be  that  the  diieo- 
tion  of  the  testator  concerning  the  investment  of  it  would 
fail  to  create  such  a  perpetuity  as  would  render  it  obnoxious 
to  the  prohibition  of  the  statute  relating  to  that  snbject  For 
it  was  substantially  a  gift  of  so  much  money  to  the  institute 
for  its  own  use,  and  the  directions  for  its  investment  might 
therefore  be  regarded  as  repugnant  to  the  gift,  if  they  were 
to  be  deemed  peremptoiy  in  their  character.  ( WiBiiam9  v. 
WiUiamSy  4  Selden,  625.)  But,  however  that  might  be^  the 
gift  was  certainly  valid  under  the  statutes  at  that  time  exist- 
ing and  applicable  to  this  institute  as  a  literary  corporation. 
For,  by  those  statutes,  it  was  provided  dtat,  ^^  Beal  and  per- 
sonal property  may  be  granted  and  eonveyed  to  any  incorpo- 
rated coU^e  Of  other  literary  incorporated  institutktt  in  this 
State,  to  be  held  in  trust  for  either  of  the  following  purposes : 
1.  To  establish  and  maintain  an  observatory.  2*  To  foond 
and  maintain  professorships  and  scholarships.  «  «  * 
4.  For  any  other  specific  purposes  comprehended  in  the 
general  objects  authorized  by  their  respective  charters.  (3 
B.  S.,  5th  ed.,  16,  §  56.)  And  devises  and  bequests  for  tlie 
same  purposes  were  authorized  and  provided  for  by  another 
act  passed  in  the  succeeding  year.    (Id.,  17,  §  60.)    Thi^ 
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bequest  was  within  these  statutes,  and  as  such  was  valid,  even 
as  a  trust ;  for,  by  the  statute  under  which  the  institute  was 
incorporated,  the  trustees  are  made  the  corporation  and  the 
legal  owners  of  its  property.  (2  R.  S.,  5th  ed.,  76,  77,  §§  58, 
60,  62.) 

As  the  bequest  itself  was  one  which  the  institute  was 
empowered  to  accept  under  the  terms  contained  in  the  will, 
the  question  now  arises  whether  it  was  valid  to  the  extent 
provided  for  by  the  testator.  For  the  purpose  of  conside^ 
ing  this  point,  the  other  corporate  bequests  should  be  laid 
entirely  out  of  view,  so  far  as  they  prove  to  have  been 
inoperative  and  void.  To  that  extent  they  are  not  bequests 
of  the  testator's  property,  and  tend  in  no  degree  to  diminisli 
the  corpus  of  his  estate.  They  stand  precisely  the  same  as 
though  the  testator  had  entirely  omitted  them  and  all  refer- 
ence to  them.  Fox  the  law  has  done  just  that  for  him  by 
pronouncing  them  illegal.  And  if  that  be  their  character, 
they  are  necessarily,  totally  and  completely  so.  There  would 
be  a  manifest  incongruity  in  holding  them  void  as  to  the 
legatees  intended  to  be  benefited  by  them,  and  at  the  same 
time  valid  for  the  purpose  of  reducing  another  legacy,  which, 
so  fer  as  the  act  of  1860  is  concerned,  would  have  been  pei^ 
fectly  lawful  if  no  mention  had  been  made  of  them.  If  void 
for  any  reason,  they  are  entirely  so  for  all  purposes  whatso- 
ever. 

The  act  of  1860  requires  no  construction  inconsistent  with 
this  conclusion.  For  the  bequests  which  are  to  be  reduced 
according  to  its  terms  are  such  as  if  it  were  not  for  its  exist- 
ence, would  constitute  valid  dispositions.  Of  the  testator^s 
estate,  the  statute  deals  only  with  what,  if  it  were  not  for  its 
own  prohibition,  would  be  lawful  bequests  and  devises,  and 
renders  them  valid  to  the  extent  of  one-half  the  estate,  not- 
withstanding the  fact  that  in  other  respects  they  might  have 
been  entirely  legal  and  proper.  If  the  other  corporate  bequests 
had  been  out  of  the  way,  it  would  have  been  perfectly  competent 
under  this  statute  for  the  testator  to  have  bequeathed  one- 
half  the  residue  of  his  estate  to  this  institute  in  juEt  the  terms 
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made  use  of  by  him  in  his  will.  And  as  the  law,  by  declaring 
those  beqnests  void,  adjudges  that  to  be  the  character  of  the 
instmment  executed  by  him,  the  same  legal  result  should 
clearly  follow. 

This  construction  does  not  in  any  view  increase  the  legacy 
ccqueathed  to  the  institute  beyond  the  extent  to  which  the 
testator  designed  to  provide  for  it.  But  it  leaves  it  as  he  has 
declared  it,  so  far  as  it  might  otherwise  have  been  affected  by 
the  act  of  1860.  It  leaves  the  institute  to  take  it,  just  as  it 
has  been  provided,  if  it  shall  prove  to  have  the  legal  capacity 
to  do  so.  By  that  act  it  could  only  be  reduced,  because  it 
would  require  more  than  half  the  estate  of  the  testator  after 
the  payment  of  his  debts  to  satisfy  it.  But  as  the  others  are 
void,  it  can  produce  no  such  effect.  The  reason  for  applying 
the  act  to  this  part  of  the  case  has  wholly  ceased  to  exist. 

This  institute  was  incorporated  under  that  portion  of  the 
Kevised  Statutes,  which,  by  implication,  forbids  corporations 
formed  under  its  provisions  from  either  taking  or  holding  by 
gift,  grant  or  devise,  any  real  or  personal  property,  the  clear 
yearly  income  or  revenue  of  which  shall  exceed  the  value  of 
$4,000.  The  authority  to  take  and  hold  to  that  extent  is 
conferred  upon  such  a  corporation,  and  that  is  all  the 
authority  given  to  it  in  that  respect.  (2  K.  S.,  5th  ed.,  77, 
§  62,  sub.  4.)  As  that  was  the  extent  of  the  authority  con- 
ferred for  that  purpose,  it  was  necessarily  to  be  implied  that 
it  should  have  no  power  to  take  and  hold  property  beyond 
that  amount.  (Angell  &  Ames  on  Corporations,  4th  ed.,  § 
152.)  The  enumeration  and  specific  creation  of  that  power 
must  have  been  intended  to  exclude  the  supposition  that  any 
greater  amount  of  property  could  be  either  taken  or  held  by 
the  corporation,  whose  creation  was  then  provided  for.  Upon 
this  subject  Ksirr  states  the  settled  rule  of  law  to  be,  '^  to 
consider  corporations  as  having  such  powers  as  are  specifically 
granted  by  the  act  of  incorporation,  or  as  are  necessary  for  the 
purpose  of  carrying  into  effect  the  powers  expressly  granted, 
and  as  not  having  any  other."  (2  Kent,  7  ed.,  843-5.)  And 
this  will  be  found  fully  sustained  by  the  authorities  he  2 
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cited  in  support  of  it.  The  terms  used  by  the  statute 
in  the  present  instance  are  much  stronger  than  those 
usually  employed  for  the  puipose  of  defining  corporate 
capacity  to  take  and  hold  property.  It  has  been  commonly 
the  case,  that  the  acts  of  incorporation  haye  provided  that 
property  could  be  held  for  certain  designated  oljgects,  or  to  a 
certain  specified  annount.  And  the  acyudged  cases  will  be 
found  to  haye  been  di^osed  of  upon  the  effect  of  sudi  pro- 
visions. In  those  instances  it  is  clear,  that  no  restraint  was 
imposed  upon  the  powere  of  the  corporation  to  take  title  to 
property ;  the  prohibition  to  be  implied,  extending  only  to 
the  power  to  hold  as  distinguished  from  the  ability  to  take. 
This  disqualification  was  properly  held  not  to  limit  the  cor* 
porate  power  to  take.  For  at  common-law,  corporations  had 
indefinite  power  to  take,  hold,  and  dispose  of  pra}>erfy, 
where  no  actual  restraints  were  imposed  upon  them  by  posi* 
tive  legislation.  (2  Kent,  813-14,  Maig.,  281.)  And  that 
principle  remained  unaffected,  so  tar  as  the  power  to  take 
was  concerned,  by  a  mere  inability  to  hold.  It  was  accord- 
ingly held  by  the  courts,  that  the  corporations  affected  could 
take  title  to  property  to  an  indefinite  extent,  notwithstanding 
the  legislation  alluded  to ;  but  that  as  between  themaelyee  and 
the  State,  they  could  not  hold  beyond  the  amounts  specified 
by  their  charters,  or  other  statutory  authority  affecting  their 
capacity  in  that  respect. 

In  the  present  instance,  the  restraint  is  of  a  different 
character.  For  the  same  limit  is  imposed  upon  the  capacity 
to  take  as  is  prescribed  for  that  of  holding*  Under  that  legie- 
lation,  it  must  have  been  designed  to  impose  the  same 
restraint  upon  both  the  power  of  holding  and  taking.  There 
was  no  reason  why  the  legislature  should  intend  any  discrimi- 
nation in  that  respect.  No  useful  purpose  could  be  pro- 
moted by  allowing  these  institutions  to  take  title  to  property, 
which  it  wss  plainly  designed  they  were  not  to  be  at  liberty 
to  hold  as  betweeu  themselves  and  the  public  authorities  of 
the  State.  And  no  reason  can  well  be  imagined,  why  the 
legislature  should  intend  to  confer  such  authority  upon  them. 
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On  the  bontraty,  the  rational  eupposition  must  be,  that  they 
-were  to  be  permitted  to  take  only  to  the  extent  which  they 
conld  lawfully  hold  the  property  to  be  taken.  The  object  of 
the  law  was  the  promotion  of  conmiendable  and  nsefnl 
results,  by  means  of  the  nse  and  appropriation  of  property. 
And  fot  that  purpose  the  power  to  take  and  hold  it,  must 
hare  be^n  designed  to  be  precisely  the  same  in  its  extent 
If  it  was  not,  then  the  term  "  take,"  as  it  was  made  use  of  in 
the  statute,  is  entirely  devoid  of  all  meaning,  and  that  is  a 
consequence  always  to  be  avoided  in  the  construction  of  laws. 
For  it  is  to  be  presumed,  that  it  was  made  use  of  to  accom- 
plish a  purpose  that  could  not  have  been  as  well  promoted 
without  it.  There  would  be  no  propriety  in  declaring  that 
the  corporations  intended  to  be  limited  in  their  powers  by 
this  provision,  should  take  and  hold  to  the  extent  mentioned, 
if  it  was  only  intended  that  they  should  not  hold  beyond  it 
For  the  latter  purpose  could  have  been  much  more  intelligi- 
bly attained  by  a  simple  prohibition  of  the  power  of  holding. 

But  even  if  a  corporation  o(  this  description  might,  by 
the  application  of  the  doctrine  of  estoppel^  be  held  to  take 
title  beyond  the  specified  amount  under  a  grant,  or  bill  of 
sale,  for  which  an  actual  consideration  should  be  paid,  the 
present  bequest,  so  far  as  it  may  provts  to  be  in  excess  of  the 
statutory  limit,  cannot  be  aided  by  that  principle.  For  it  is 
a  mere  donation,  or  bene&ctioQ,  which  has  not  even  passed 
into  its  corporate  hands.  And  there  would  be  a  manifest 
impropriety  in  this  court,  as  an  equitable  tribunal,  if  it  were 
by  its  judgment  to  direct  the  executors  to  pay  over  such 
excess,  when  it  could  be  seen  that  the  oorporation  had  not  the 
po^'er  to  hold  aiid  enjoy  it  as  between  itself  and  the  State, 
but  only  the  power  to  withhold  it  from  the  testator's  next  df 
kin. 

The  acts  of  1840,  1841,  and  1846,  do  not  expressly  repeal 
the  limitation  imposed  upon  the  power  of  this  corporation  to 
take  and  hold  property.  And  nothing  is  contained  in  either 
of  them  so  directly  in  conflict  with  it,  as  to  do  that  by  impli- 
cation.   For  these  corporations  may  take  property  by  gift, 
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grant,  devise,  or  bequest,  for  any  and  all  the  purposes  men- 
tioned in  those  statutes,  and  accumulate  their  iunds  as  pro- 
vided by  the  act  of  1846,  without  transcending  this  limita- 
tion. There  is  nothing,  either  in  the  laws,  or  in  the  case 
that  would  warrant  the  conclusion,  that  the  clear  annual 
income  of  $4,000  would  prove  insufficient  for  the  pu^ 
pose  of  attaining  all  the  objects  mentioned  in  the  sta- 
tutes referred  to.  And  under  that  state  of  the  case  there 
can  be  obviously  no  conflict  between  the  earlier  and  later 
enactments.  When  these  statutes  were  enacted  the  legisla- 
ture must  be  presumed  to  have  had  the  former  statutes  relat- 
ing to  these  bodies  all  before  them,  and  to  bave  been  con- 
versant with  their  provisions  and  the  effect  of  them,  and,  as 
no  express  repeal  was  enacted  of  any  of  them,  to  have  intended 
that  they  should  all  continue  in  force  and  still  be  applicable 
in  their  restraints  to  these  corporajtions,  so  &r  as  they  should 
not  prove  to  be  absolutely  inconsistent  with  the  laws  a{te^ 
ward  made.  (Sedgwick  on  Statutory  Law,  &c.,  126-128; 
Borden  v.  Lea»e^  6  Hill,  221,  225-6.)  If  the  prescribed 
restraint  is  not  to  be  sustained,  then  there  can  be  no  limit 
upon  the  amount  of  property  these  corporations  can  take  for 
the  purposes  mentioned  in  the  acts  of  1840  and  1846.  It  can 
only  be  limited  by  the  generosity  of  the  donors  and  the 
extravagant  visions  of  its  recipients  in  the  way  of  lavish 
expenditures.  There  is  nothing  whatever  in  the  act  of  1866, 
which  changed  the  name  of  this  corporation,  evincing  any 
disposition  to  remove  the  restraints  imposed  upon  it  by  the 
subdivision  previously  mentioned.  (Laws  of  1866,  vol.  1, 
1124-6.)  And  in  consequence  of  the  incapacity  to  take  tlie 
bequest  in  question,  produced  by  that  restraint,  it  shoidd^be 
reduced  to  such  a  sum  as,  on  lawful  interest,  would  produce 
the  yearly  income  mentioned  in  the  statute.  This  there  will 
be  no  difficulty  whatever  in  doing,  because  the  bequest  is  to  be 
paid  by  the  executors  to  the  trustees  in  cash. 

The  remaining  portion  of  this  controversy  involves  the 
rights  of  the  testator's  widow.  He  devised  and  1>equeathcd 
certain  property  to  her,  part  of  it  in  fee  and  the  rest  for  life, 
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and  afterward  added  that  'Hhe  provisious  herein  made  for 
my  said  wife  shall  be  in  lieu  uf  dower,  and  if  she  accepts  the 
provisions  herein  made  for  her  she  shall  not  be  entitled  to 
dower  in  my  property,  and  she  shall  not  be  entitled  to 
receive  any  other  share  or  interest  in  my  estate."  After  the 
decease  of  the  testator  and  on  the  22d  day  of  April,  1868,  the 
widow  executed  an  instrument,  in  and  by  which  she  accepted 
the  provisions  which  the  testator  had  made  for  her  by  his 
will.  And  beyond  what  was  required  for  that  purpose,  the 
instrument  executed  by  her  contained  the  following  clause : 
^^  And  I  do  hereby  renounce,  release  and  forever  discharge 
the  said  estate,  every  part  thereof,  and  the  executors  of  the 
said  last  will  and  testament,  and  the  devisees,  legatees,  heirs 
and  next  of  kin  of  the  said  Benjamin  Chamberlain,  of  and 
from  all  interest,  claim,  right,  dower  and  distributive  share  in 
or  to  said  estate,  and  every  part  thereof,  as  widow  of  the  said 
Benjamin  Chamberlain,  or  otherwise,  except  as  to  the  pro- 
visions made  for  me  in  the  said  last  will  and  testament.'^ 
The  instrument  also  contained  a  statement,  declaring  that 
she  elected  to  accept  and  receive  the  provisions  made  for  her 
in  full  satisfaction  of  all  share,  interest  and  claim  in  or  to  the 
estate  of  her  husband. 

At  the  time  when  the  widow  executed  this  instrument  she 
was  in  her  seventieth  year,  and,  as  the  evidence  tended  to 
show,  considerably  affected  by  nervous  debility.  The  evi- 
dence also  tended  to  show  that  she  consented  to  exe- 
cute an  instrument  electing  to  take  the  provision  made 
for  her  by  the  will,  and  that  one  should  be  prepared 
for  that  purpose.  That  the  one  executed  was  afterward  pro- 
duced as  having  been  dnwn  for  the  purpose  of  carry- 
ing that  understanding  into  effect.  And,  under  the  sup- 
position that  such  was  its  character,  it  was  executed  for  her, 
and  by  her  direction,  by  a  member  of  her  household.  The 
court  found,  as  a  fact,  ''  tliat  she  executed  said  instrument, 
supposing  it  to  be  a  mere  election  to  take  under  the  will ;  and, 
as  to  the  other  and  remaining  provisions  therein  contained, 
they  were  incorporated  and  inserted  in  said  instrument  against 
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her  will  and  without  her  knowledge,  and  that  ehe  executed  the 
Bame  in  ignorance  that  they  were  embraced  therein."  The 
evidence  given  npon  the  trial  warranted  this  conclu^on,  which 
was  sufficient  to  eBtablish  the  &ct  tliat^  to  this  e;ctent,  die 
widow  had  been  fraudulently  imposed  upon.  For  it  is  a  fraud 
for  one  person,  to  whom  the  duty  of  reducing  an  instrument 
to  writing  may  be  intrusted,  for  the  purpose  of  embodying  i& 
it  a  certain  agreement  or  understanding,  to  insert  additional 
stipulations  prejudicial  to  the  other  party,  and  afterward  pro^ 
duce  it  for  execution,  with  the  assumption  that  it  is  merely  the 
instrument  mutually  intended  to  be  made,  and  secure  the 
execution  of  it  by  the  other  party  under  that  conviction* 
(BoUford  V.  McLean^  45  Barb.,  478,  486-489.)  And  it  was 
also  held  by  this  court,  in  the  unreported  case  of  AnnabaL  v. 
Browfkj  decided  by  the  General  Term  of  this  district,  in  Sep- 
tember, 1864. 

The  court,  at  Special  Term,  set  this  instrument  entirely 
aside ;  and,  although  it  is  not  expressly  stated  to  have  been 
done  on  account  of  this  fraud,  yet^  as  that  oondusion  appears 
to  have  been  essential  to  the  judgment  pronounced,  and  it  was 
supported  by  the  evidence^  that  may  reasonably  be  presumed 
to  have  been  the  ground  on  which  the  dedsion  proceeded. 
{Janes  v.  Emery^  40  N.  H.,  848.)  For  the  presumption  in 
support  of  the  judgment  is,  that  all  the  &cts  essential  to  its 
correctness  have  been  found  by  the  court  pronouncing  it,  so 
far  as  evidence  was  given  npon  the  trial  tending  to  establish 
their  existence. 

Assuming  that  this  instrument  was  properly  annulled,  then 
the  question  is  presented,  whether  the  widow  is  not  entitled 
to  participate  in  the  distribution  of  the  personalty,  so  far  as 
the  testator  may  prove  to  have  died  intestate,  on  account  of 
the  illegality  of  some  of  his  bequests,  even  though  she  may 
not  have  entered  upon  the  lands  to  be  assigned  to  her  for  her 
dower,  or  commenced  proceedings  for  the  recovery  or  assign^ 
nient  thereof,  witliin  one  year  from  the  time  of  her  husband's 
death.  (3  B.  S.,  Sth  ed.,  82,  §  14.)  The  solution  of  this  foint 
must  depend  very  much  upon  the  general  scope,  tenor  and 
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language  of  the  will ;  for  in  this,  as  in  all  otlier  i*e6pectd,  it  is 
the  objeet  of  the  law  to  render  the  intention  of  the  testator 
efiectnal,  so  &r  aa  that  maj  be  found  to  be  consistent  with  the 
established  principles  of  law.  And,  in  its  consideratioti,  the 
election  of  the  widow,  even  though  it  may  have  been  con- 
stmctively  made,  by  lapse  of  time^  under  the  provisions  of  the 
statute,  must  necessarily  have  the  same  effect  that  it  Would 
have  had  if  it  had  been  made  through  the  instrumentality  of 
a  formal  and  solemn  instrument.  For,  however  made,  when 
made  at  all,  it  is,  in  legal  oont^nplation,  an  election  to  take 
according  to  the  terms  of  the  will  to  whi<di  it  may  relate* 
(4  Kent,  7th  ed.,  57,  68,  note  c  /  Jarman  on  Wills,  8d  Am. 
ed.,  Tol.  1,  878,  379 ;  mmns  v.  Sadketi,  15  K.  T.,  866.) 

For  ihe  purpose  of  ascertaining  the  intention  of  the  testator 
upon  this  subject,  his  language  must  bo  construed  in  view  of 
the  dreumstanoes  under  which  it  was  used.  And  they  exliibit 
his  purpose  to  hat^e  been  to  make  a  complete  and  effectual 
disposition  of  his  entire  estate  through  the  instrumentality  of 
his  will,  and  he  undoubtedly  believed  he  hud  accomplished 
that  result.  If  he  had  been  successful  in  the  execution  of  that 
design,  his  widow  would  have  necessarily  been  compelled  to 
have  received  the  provision  made  in  her  behalf  in  lieu  of  all 
other  interest  in  his  estate,  Upon  her  acceptance  of  it  under 
the  terms  of  the  wiU.  Had  that  been  the  legal,  as  it  clearly 
was  the  theoretic,  nature  of  the  instrumenty  the  clause  referred 
to  would  certainly  have  been  attended  with  that  restilt,  in  the 
event  of  her  acceptance.  But  as  it  was  not,  it  cannot  &irly  be 
presumed  that  be  intended  that  it  should  govern  a  Hew  and 
unforeseen  combination  of  circumstances  materially  changing 
the  direction  he  hftd  given  concerning  a  large  portion  of  his 
estate.  It  was  a  declaration  made  in  conformity  with  the 
disposition  he  believed  he  had  lawfully  made  of  his  property, 
and  applicable  only  to  the  state  of  facto  then  in  his  mind,  and 
it  should  accordingly  be  limited  to  them  as  most  in  harmony 
with  his  purposes.  This  construction  is  suggested  by  the 
language  made  use  of,  when  considered  in  the  light  afforded 
Dy  the  circumstances  existing  when  it  was  employed,  and  the 
Lakbing — Vol.  lit         48 
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objects  which  the  testator  designed  to  accomplish  by  means 
of  his  will.    And  it  is  sanctioned  by  the  authority  of  the 
thoroughly  considered  case  of  Pickering  v.  Stwrnford  (2  Vesey, 
272,  681 ;  3  id.,  831,  492).    This  case,  though  sharply  criti- 
cised, seems  to  have  been  generally  regarded,  both  by  the 
legal  profession  and  the  text  writers,  as  having  been  well 
decided.  (1  Jarman  on  Wills,  394, 395 ;  Williams  on  Executors, 
3d  Am.  ed.,  1278-9 ;  Dayton  on  Surrogates,  3d  ed.,  560.)    If 
serious  doubts  concerning  its  accuracy  had  been  entertained, 
it  is  altogether  probable  that  it  would  long  before  this  have 
been  found  to  have  been  questioned  by  courts  of  justice,  for 
the  point  is  one  that  it  is  not  unreasonable  to  suppose  must 
have  frequently  arisen  since  the  time  when  that  decision  was 
made.     The  doctrine  of  that  case  clearly  harmonizes  with  the 
provisions  contained  in  the  statute  of  this  State  oonceming 
the  distribution  of  personal  estates.    For  that  peremptorily 
requires  that  the  surplus  of  the  t^tator^s  personal  estate 
remaining  after  the  payment  of  debts  and  legacies,  if  not 
bequeathed,  shall  be  distributed  to  the  widow  and  next  of  kin 
of  the  deceased.     (3  B.  S.,  5th  ed.,  183,  §  82.) 

It  is  not  intended  to  be  denied  but  that  the  widow  might 
have  renounced  this  right,  as  she  might  that  secured  by  any 
other  statutory  provision  in  her  favor ;  but  to  do  that  required 
the  voluntary  execution  of  some  instrument,  or  the  perform- 
ance of  some  act  unequivocally  evincing  that  to  be  her  design. 
The  testator  might  also  have  required  that  to  be  done  as  a 
condition  of  her  accepting  the  provision  contained  in  her 
behalf  in  the  will,  and  then  the  acceptance  of  one  would 
necessarily  have  required  the  performance  of  the  other.  But 
that  he  did  not  deem  it  proper  to  do,  for  he  imposed  no 
condition  whatever  upon  her  in  case  she  elected  to  accept 
the  testamentary  provision  made  in  her  behalf,  To  deprive 
her  of  her  right  to  participate  in  the  distribution  of  the  por- 
tion of  his  estate  which  by  any  possibility  might  fall  within 
the  terms  of  the  statute,  certainly  requii'ed  something  show- 
ing that  he  at  least  contemplated  that  event  as  a  possible 
contingency,  and  had  some  design  to  provide  for  its  govern- 
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ment.  He  entirely  failed  to  do  that  in  the  present 
instance.  , 

The  judgment  should  be  so  far  modified  as  to  declare  the 
bequest  intended  for  the  Genesee  Conference  inoperative  and 
void,  and  the  interest  proposed  to  be  affected  by  it  to  be  dis- 
tributable to  the  next  of  kin  after  the  widow's  death,  and  the 
bequest  made  to  the  Chamberlain  Institute  to  be  limited  to 
such  an  amoimt  as  will  yield  the  yearly  income  of  $4,000, 
provided  that  shall  not  require  more  than  one-half  the  testa- 
tor^s  estate  remaining  after  the  payment  of  his  debts  and  the 
deduction  of  the  value  of  the  widow's  dower.  If  it  should 
still  exceed  such  half,  then  it  must  be  further  reduced,  so  that 
it  can  in  no  event  exceed  that  proportion  of  the  estate. 

As  so  modified,  the  judgment  should  be  affirmed,  witli 
costs  to  each  of  the  parties,  to  be  paid  by  the  executors,  out 
of  the  funds  in  their  hands  belonging  to  the  estate. 

Talcott,  J.  I  am  of  the  opinion  that  the  bequest  ^^  to  tlie 
Centenary  Fund  Society,  of  the  Erie  Annual  Conference  of 
the  Methodist  Episcopal  Church,  to  be  by  said  corporation 
invested,  and  kept  permanently  investedy  and  the  interest  and 
income  thereof  used  and  expended  for  the  benefit  of  Alle- 
ghany College,  at  Meadville,  Pennsylvania,  in  such  manner 
and  for  such  specific  purposes  as  said  corporation  shall  direct,'' 
is  void,  because  it  is  an  attempt  to  suspend  the  absolute 
ownership  of  personal  property,  for  a  period  which  does  not 
necessarily  determine,  at  the  expiration  of  two  lives  in  being, 
at  the  death  of  the  testator.  (1  B.  S.,  778,  §  1.)  And  neither 
the  trustee  nor  ceeinAi  que  truet  is  an  "  incorporated  college, 
or  other  literary  incorporated  institution  in  this  State,"  which 
corporations  are  excepted  out  of  the  provisions  of  the  act 
against  perpetuities  by  the  statutes  of  1840,  chapter  318,  and 
1841,  chapter  261.  Since  the  doctrine  that  donations,  devises 
and  bequests  may,  by  the  courts,  be  excepted  from  the  posi- 
tive and  clear  prohibitions  of  our  statutes  concerning  uses 
and  trusts,  and  in  restraint  of  perpetuities,  upon  the  idea  that 
the  purpose  of  the  proposed  use,  trust  or  perpetuity,  is  benevo- 
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lent  or  charitable,  has  been,  aB  I  conceive  it  to  have  been^ 
fully  and  finally  exploded  in  the  court  of  last  resort  {Btueonh 
V.  Aldergartj  34  N.  T*,  584)^  we  ai^  to  apply  the  same  roles 
to  cases  of  that  nature  as  to  any  other  attempt  to  create  a  tniet 
or  perpetuity ;  as,  for  instance)  if  the  testates  has  bequeathed 
the  fund  to  a  named  individual  upon  tibe  trast  to  hold  tie 
principal  forever,  atid  appropriate  the  income  to  the  support 
and  maintenance  of  the  testator's  posterity  through  all  tune. 
The  absolute  ownership  of  property  is  suspended  wher^  theie 
is  no  person  or  corporation  who  can  absolutely  and  uncon- 
ditionally alienate  and  transfix  it^  subject  to  no  eondition  or 
limitation  whatever.  Where  the  use  of  the  property  is  limi- 
ted, there  the  ownerriiip  is  not  absolute,  but  qualified*  If 
the  bequest  of  the  testate  could  be  carried  into  effect,  then 
the  principal  of  the  fund  in  question  would  be  abaolutelj 
inalienable  f<M*  all  time.  This  is  an  attempt  to  suspend  the 
absolute  ownership  of  the  fund,  and,  in  my  judgment,  con- 
travenes the  provisions  of  the  statute  referred  to. 

The  bequest  to  the  trustees  of  the  Chamberlain  Institnte 
is  valid  because  that  corpoi^tion  is  one  of  those  which  aie 
embraced  in  the  aforesaid  statutes  of  1840  and  1841,  and  is 
authorized  to  take,  hold  and  exedute  trusts  within  the  pur- 
view of  the  objeets  of  its  charter,  and  to  eontitiue  for  sudi 
time  as  may  be  necessary  to  acdomplish  the  purpose  for  which 
the  trust  is  created. 

The  bequest  of  the  residue  of  the  sum  of  fS^OOO,  in  eas^ 
any  should  be  undisposed  of  by  the  Wife  of  the  teststoif 
during  her  life,  or  by  last  will  and  testament,  to  the  Centen- 
nry  Fund  Society  and  the  Oenesee  Conference^  eonteitied  in 
the  fourth  clause  of  the  will  is  void,  for  the  same  reason  that 
invalidates  the  principal  bequest  to  the  Centenary  Fund 
Society,  vis. :  That  it  is  an  attempt  to  create  perpetuitieB, 
not  covered  by  the  acts  of  1840  and  1841.  I  think  the 
learned  justice  who  disposed  of  this  cause  at  the  Special  Term 
was  in  error  in  supposing  that  the  "  Oenesee  Annual  Confer- 
ence "  was  incorporated  under  the  1 89th  chapter  of  the  Laws 
of  1819.    Certain  persons  and  their  successors,  we^  thereby 
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incorporated  under  tlie  corporate  name  of  '^  The  Truatees  of 
the  Funda  of  the  Genesee  Cojiference,"  upon  the  application 
of  a  ^'  committee  appointed  by  and  on  behalf  of  the  Methodist 
Episcopal  Ohureh  belonging  to  the  Genesee  Annual  Confer- 
ence," with  power  to  the  confeienee  to  nominate  and  appoint 
future  trustees  as  often  as  vacancies  should  occur,  the  appoint- 
ment to  be  evidenced  by  a  certificate  of  the  president  and 
secretary  of  the  conference,  the  certificate  to  be  registered  in 
the  books  of  the  corporation. 

The  act  furthermore  provides  that  the  trustees  shall  not 
sell,  charge  or  encumber  the  property  of  the  corporation, 
exeept  upon  the  consent  of  the  two-thirds  of  the  itinerant 
ministers  and  preachers  of  the  conference,  at  their  next  annual 
meeting,  who,  if  they  agree  to  it,  shall  transmit  a  certificate, 
to  be  signed  by  the  president  and  secretary  of  the  conference, 
to  the  trustees  to  be  recorded  in  tlie  books  ^*  of  the  aforesaid 
corporation  hereby  created." 

Waiving  the  question  whether  the  misnomer  is  of  any 
importance,  it  appears  that  the  corporation  was  created  to 
take  charge  of  the  funds  to  be  raised  '^  for  the  purpose  of 
assisting  the  itinerant,  supernumerary  and  superannuated 
ministers,  their  wives  and  children,  belonging  to  said  confer- 
ence," and  the  bequest  of  the  testator  is  to  pay  over  the  inter- 
est to  the  superannuated  and  worn-out  preachers  belonging 
to  the  eonference. 

There  is  nothing  in  the  act  of  incorporation,  or  in  the 
terms  of  the  wiQ,  bringing  the  bequest  within  the  provisions 
of  the  acts  of  1840,  and  1841.  The  bequest  is,  therefore, 
even  if  concededly  made  to  a  corporation  entitled  to  take  and 
hold  for  the  objects  of  its  incorporation,  within  the  prohibi- 
tion of  the  statutes  against  perpetuities,  and  for  that  reason 
inoperative  and  void.  If  I  am  correct  in  the  conclusion  at 
which  I  have  arrived,  to  be  stated  in  a  subsequent  part  of 
this  opinion,  that  notwithstanding  what  has  happened,  the 
widow  of  the  testator  has  the  l^al  right  to  reject,  as  she 
attempts  to  do,  the  provisions  of  the  will  made  for  her  bene- 
fit in  lieu  of  her  dower,  and  all  other  cLiims  upon  the  estate ; 
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then  these  two  contingent  beqaests  are  also  inoperative,  for 
the  reason  that  the  amount  of  them,  and  the  time  wheu  they 
are  to  take  effect,  are  so  entirely  dependent  upon  the  accept- 
ance by  the  widow  of  the  provisions  made  for  her  by  the 
will,  that  it  is  impossible  to  ascertain  or  carry  out  the  inten- 
tion of  the  testator  as  to  the  two  beqaests  referred  to,  in  the 
event  which  has  happened,  of  the  rejection  by  her  of  the 
provision  made  for  her  benefit  by  the  will. 

The  justice,  at  the  Special  Term,  adjudged  the  instrnment 
to  which  Eliza  Pierce  signed  the  name  of  the  widow,  Hr& 
Lucy  Chamberlain,  by  her  direction  to  be  void.  From  this 
disposition  of  that  instalment,  I  am  not  disposed  to  dieeent. 
Tlie  evidence  tended  strongly  to  show,  that  the  instrnment 
was  executed  under  circumstances  of  pressure,  and  perhape 
some  intimidation,  in  ignorance  of  her  rights,  by  a  sick  and 
aged  woman,  who  was  misled  and  deceived  as  to  the  purport, 
effect,  and  purpose  of  the  instrument,  and  I  think  the  ruling 
of  the  Special  Term  on  the  subject,  is  abundantly  sustained 
by  the  authorities  applicable  to  such  cases.  The  counsel  for 
the  plaintiff  insists  strongly  that  the  evidence  does  not  show 
that  there  was  any  fact,  bearing  upon  the  question  of  her 
election  to  take  under  the  provisions  of  the  will,  which  she  did 
not  fully  understand.  Certainly,  there  is  no  evidence  to  show 
that  she  fully  knew  even  of  what  lands  she  was  entitled  to 
be  endowed.  On  the  contrary,  Mr.  Allen  D.  Scott,  the 
attorney  who  presented  and  procured  the  execution  of  the 
instrument  states,  that  he  asked  her  in  the  interview  during 
which  he  induced  her  to  consent  to  the  signing  of  the  paper, 
what  amount  of  real  estate  her  husband  had  when  he  died, 
and  she  did  not  seem  to  know  very  precisely.  Now,  know- 
ledge of  the  facts  on  this  subject,  was  certainly  of  great 
importance  to  the  free  exercise  of  the  right  of  election. 

In  the  case  of  Posey  v.  Deshouvrie  (3  P.  "Wms.,  315),  a 
daughter  of  a  freeman  of  London  was  by  the  custom  of  Ion- 
don  entitled  to  an  orphanage  share,  and  her  father's  will 
provided  a  legacy  of  £10,000  for  her  upon  condition  she 
should  release  her  orphanage  share.    After  tlie  death  of  her 
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&ther  8fae  accepted  the  legacy  and  execnted  a  release.  There 
was  no  fraud  on  the  part  of  the  brother  who  obtained  the 
release,  and  she  was  informed  that  she  had  it  in  her  election 
to  have  an  account  of  her  father's  personal  estate,  and  to  claim 
her  orphanage  part,  but  she  Toluntarily  declared  that  she 
would  accept  the  legacy  left  her  by  her  father,  that  being  a 
sufficient  provision  for  any  young  woman. 

On  this  release  being  pleaded  to  a  bill  brought  to  set  it 
aside,  and  for  an  accounting  as  to  the  orphanage  part,  the 
lord  chancellor  ordered  the  plea  to  stand  for  an  answer,  upon 
the  ground  that  the  release  would  not  avail  even  in  that  case. 

The  case  has  been  sometimes  supposed  to  be  an  authority 
in  favor  of  relief  upon  the  sole  ground  of  ignorance  or  mis- 
take of  law,  but  Mr.  Justice  Stoby  says  that  it  rests  princi- 
pally upon  the  ground  that  the  daughter  ^^  acted  under 
ignorance  of  facts;  for  she  neither  knew  or  had  any  means  of 
knowing  what  her  orphanage  share  was  when  she  made  her 
election.    (Story's  Eq.  Jur.,  §  118.) 

I  think,  however,  that  the  learned  justice  at  Special  Term 
erred  in  holding  as  a  matter  of  fact,  that  the  widow  had  not 
entered  upon  the  lands  to  be  assigned  to  her  for  dower,  or  com- 
menced proceedings  for  the  recovery  or  assignment  thereof, 
within  a  year  after  the  death  of  her  husband,  and,  as  a  conclu- 
sion of  law,  that  she  was  deemed  therefore  to  have  elected  to 
accept  the  devises  and  bequests  contained  in  the  will  in  lieu  of 
dower.  It  would  seem  from  the  findings  of  fact  that  it  would  be 
for  the  interest  of  the  widow  to  allow  the  decision  at  Special 
Term  on  this  subject  to  stand,  inasmuch  as  by  that  decision 
she  became  entitled  to  retain  the  lands  devised  to  her  in  fee, 
found  to  be  worth  $8,350,  and  to  the  $8,000,  all  of  which  she 
was  entitled  to  use  at  a  rate  not  exceeding  $1,000  per  year, 
with  the  absolute  power  of  disposition  of  any  residue  by  will, 
and  to  her  distributive  share  of  the  personality  by  reason  of 
the  failure  of  the  void  bequests.  But  she  has  appealed  from 
this  part  of  the  decision,  and  it  is  for  her  and  her  counsel  to 
determine  which  course  is  for  her  interest.  She  having  pre- 
sented the  question,  it  must  be  determined  according  to  law. 
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The  teBtator  died  Febraary  10th,  1868.    la  SefitanW, 
186S,  the  widow  commeaced  a  auit  ia  this  eoart  agfumt  die 
plaintiff,  the  eiceoutore,  aad  reaiduaiy  legatees,  settiog  M^ 
the  eireuaiBtaaeea  under  which  the  inatromeat,  purpoitiog  to 
be  aa  eleotioa  to  aoeept  the  proviaiotia  of  the  will  in  hen  of 
dower  and  otiber  elaima,  waa  obtaiaed,  aad  aald9g  that  ber 
'^  rights  in  the  property,  real  «ad  peraeaal*  of  the  said  ^iMs 
might  bo  decl»?ed  aad  settled,"  ^^  and  for  such  other  anii  ha- 
ther  relief  ae  shoi^d  be  just  aad  agreeable  to  eqoity."   Th« 
pleadiags  ia  that  aotitoa  are  aot  aet  forth  ia  thia  caae;  but;  tbe 
fiadiags  of  fact  admit  that  the  actioii  oopiiaeaeed  by  hw  wi3 
aa  aet  forth  and  described  ia  her  answer,  and  the  aaswer 
states  that  the  action  was  Qommea^  to  declare  her  lighto  ia 
the  estate  as  '^  the  widow "  of  the  testator,  aad  aa  we  hav^ 
seen  the  prayer  of  the  oon^plaiat  q)ecifieaUy  em(braeed  ber 
righta  ia  the  real  property  to  which  she  had  ao  right  exo^ 
as  dowress,  independent  of  the  proviaioas  of  the  wdU  giv^ 
her  in  lieu  of  dower,  and  the  election  to  take  which  aha  wi» 
by  that  action  seekisig  to  aet  aside. 

The  statute  refeired  to  by  the  findiQga  is,  that  the  wobub 
eatitled  to  aa  election  betweea  jolatore  o?  proviaioa  by  viU 
in  lieu  of  dower  '^  shall  be  deemed  to  have  dected  to  tikf 
such  jointure,  devise  or  pecnaiary  provision,  xmlesa  withia 
one  year  after  the  deatih  of  hw  husbaad  she  shall  eat^  on  tbe 
lands  to  be  assigaed  to  her  for  her  dower,  or  eoDameaoe  pvo^ 
ceedii^  for  tbe  j>eooveiy  or  assignment  thereof  (1  SL  Sw, 
742,  §  14)  By  the  statute  (2  B.  &,  265,  §  24),  writs  of  dover 
were  abolished,  and  actions  of  ejectment  to  be  brought  afi^ 
the  expiration  of  six  months  from  the  tinae  the  widow's  ri^ 
accrued  were  substituted^  so  that  taking  the  two  statutes 
together  her  right  to  elect,  so  far  as  an  aetioa  at  law  ia  c<h»- 
cerned,  is  limited  to  the  last  si;:  months  of  the  year  succeed- 
ing her  husband's  decease.  Gonaiderii^  that  this  election  hj 
inaction  is  to  be  applied  to  women,  i^t  generally  well 
acquainted  with  their  rights,  often  having  no  legal  adviser, 
except  such  as  the  heirs  or  ei^^ecutors  em,ploy,  with  so  shoi^  & 
time  for  acquiring  the  infonnation  necessaiy  to  etaable  them 
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to  act  undentandingly,  and  most  likely,  ignorant  of  the 
means  and  modes  of  access  to  that  information,  certainly  it  is 
a  statute  somewhat  harsh  in  its  provisions  and  to  be  most 
liberally  constraed  in  &vor  of  the  widow. 

An  action  of  ejectment,  as  ordinarily  understood,  was  not 
the  appropriate  action  in  this  case.  The  instrument  which  she 
sought  to  set  aside  stood  in  the  way  of  such  an  action. 

The  equitable  jurisdiction  of  the  court  must  be  resorted  to, 
to  set  that  instrument  aside,  before  any  recoyery  could  be  had 
in  an  action  of  ejectment ;  and  I  have  little  doubt  but  a  bill 
in  equity  to  set  aside  a  written  election,  in  which  bill  the 
widow  should  reject  the  provision  made  by  will  in  lieu  of 
dower,  and  ask  to  have  her  rights  as  to  the  real  property 
of  which  her  husband  died  seized  declared  and  adjudged,  (U 
widaw^  and  not  as  devisee  or  l^^atee,  must  be  held  to  be  within 
the  just  construction  of  the  words,  '^  proceedings  for  the 
recovery  of"  dower,  as  contained  in  the  statute  under  consi- 
deration. 

But  I  am  of  the  opinion  that  the  action  commejiced  by 
the  widow  in  this  case,  was  a  proceeding  for  the  recovery 
of  dower  in  a  more  technical  sense.  It  was  an  action  in 
equity,  and  one  which,  before  the  Constitution  of  1846,  would 
have  been  commenced  in  the  Court  of  Chancery.  Now,  it 
is  well-settled  that  the  Court  of  Chancery  had  concurrent 
jurisdiction  with  courts  of  law  for  the  recovery  and  assign- 
ment of  dower.  The  jurisdiction  was  originally  asserted  in 
cases  precisely  like  the  one  presented  here,  where  there  was 
some  impediment  to  proceeding  at  law,  and  where  the  inter- 
position of  equity  was  needed  to  remove  the  impediment ;  and, 
in  such  cases^  the  court  retained  the  case,  not  only  to  remove 
the  impediment,  or  grant  the  discovery,  but  for  final  and  effec- 
tual relief  by  the  assignment  of  dower.  Afterward  {Mtmdy 
V.  Mundffy  2  Yes.,  Jun.,  122),  it  was  decided  that  a  l»ll  for 
dower  was  maintainable,  without  alleging  any  impedi- 
ment at  law.  {Badgley  v.  Brucey  4  Paige,  98.)  Accord- 
ing to  the  findings  in  this  case,  as  to  what  the  pleadings 
in,  and  ihA  objects  of,  the  action  by  the  widow  were,  I  have 
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uo  doubt  it  will  be  competent  for  the  court,  in  the  exercise  of 
its  ordinary  jurisdiction,  not  only  to  set  aside  the  instram^t 
which  purported  to  be  an  election,  but  to  retain  the  case  for 
the  other  and  further  relief  of  assigning  the  dower  to  the 
plaintiff.  It  follows,  therefore,  that  so  much  of  the  decree  in 
this  case  as  adjudges  that  the  said  Lucy  Chamberlain  is  deemed 
to  have  elected  to  accept  the  provisions  in  her  behalf,  contained 
in  said  last  will  and  testament,  in  lieu  of  dower,  must  be 
reversed,  and  the  decree,  as  modified,  must  declare  that  the 
said  Lucy  Chamberlain,  as  the  widow  of  the  testator,  is  enti- 
tled to  her  dower  in  the  real  estate  of  which  the  testator  died 
seized. 

I  am  of  the  opinion  that  the  bequests  of  the  testator  to  the 
Centenary  Fund  Society,  the  Chamberlain  Listitute,  and  the 
Genesee  Conference,  so  far  forth  as  they  would  have  operated 
to  bestow  upon  the  l^atees  in  the  aggregate  more  than  one- 
half  of  the  entire  estate  of  the  testator,  would,  to  the  extent 
of  such  excess,  be  inoperative  under  chapter  860  of  the  Iaws 
of  1860. 

It  seems  to  me,  the  plain  intent  of  that  act  was  to  deprive 
a  testator,  leaving  behind  him  the  natural  claimants  upon  his 
bounty,  specified  in  the  act,  of  the  power  of  bestowing  by  will 
more  than  half  of  his  estate,  after  payment  of  his  debts,  upon 
such  associations  or  corporations  as  are  described  in  the  set, 
and  not  to  provide  simply  that,  although  he  might  distribute 
his  entire  estate  among  such  corporations  and  associations,  he 
should  give  no  more  than  one-half  of  it  to  any  one  of  them. 

I  cannot  see  the  purpose  of  any  reference  to  the  iGact  of  the 
testator's  having  a  wife,  child,  &c,  if  the  object  was  simply  to 
provide  for  a  distribution  of  his  estate  among  various  corpo- 
rations, instead  of  giving  it  to  one  alone.  The  fact  that  a 
testator  has  a  wife,  child,  &c.,  has  no  sort  of  reference  to,  or 
bearing  upon,  the  question  whether  he  should  bestow  his  pro- 
perty upon  one  or  upon  many  corporations.  (Harris  v.  Slaighi, 
46  Barb.,  470 ;  S.  (7.,  on  appeal,  4  Abb.,  N.  S.,  421.) 

But  I  do  not  see  how  that  question  can  arise  in  this  case, 
since  the  only  valid  bequest  to  such  corporations  or  associations 
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as  are  specified  in  the  act  of  1860  is  that  to  the  Chamberlain 
Institute,  which  cannot  exceed  the  one-half  of  the  testator's 
estate,  as  it  is  a  bequest  of  only  one-half  of  a  residue.  The 
other  bequests  to  such  corporations  and  associations  being  void, 
the  bequest  to  the  institute  stands  alone,  no  other  bequests  to 
such  corporations  or  associations  as  are  mentioned  in  the 
act  having,  in  judgment  of  law,  been  made,  but  the  testa- 
tor having  died  intestate  as  to  that  portion  of  his  estate 
which  he  attempted  to  bestow  upon  the  other  corpora- 
tions, f 

The  decree  below  limits  the  amount  which  the  Chamber- 
lain Institute  can  take  under  the  bequest  to  it,  to  one-fourth 
part  of  the  estate.  According  to  the  argument  of  one  of  the 
counsel  for  the  plaintiff,  this  limitation  seems  to  have  been 
fixed  upon  the  idea  that,  as  the  testator  was  restrained  by 
the  statute  from  bequeathing  more  than  half  of  his  estate  to 
the  Centenary  Fund  Society,  and  the  Chamberlain  Institute 
collectively,  the  statute  is  to  be  imported  into  the  will,  and 
the  bequest  to  be  read  as  though  it  had  been  of  one-half  of 
his  estate,  and  no  more,  to  the  two  corporations  a  moiety  of 
such  half  to  each ;  I  think  this  position  is  not  sound. 

The  testator  seems  to  have  been  ignorant  of  the  act  of 
1860,  or  at  least  to  have  disregarded  its  provisions,  because  it 
would  seem  from  the  findings  at  the  Special  Term,  that  the 
residuary  bequests  contained  in  the  eighteenth  clause  of  the 
will,  if  valid,  would  carry  more  than  one-half  of  the  estate. 
Moreover,  if  the  testator  had  in  his  mind  the  statute  of  1860, 
and  it  is  to  be  considered  as  written  in  the  will,  and  expresses 
his  intention,  we  must  also  hold,  that  he  was  equally  well 
acquainted  with  the  law  by  which  the  attempted  bequests  to 
the  Centenary  Fund  Society  is  rendered  inoperative  and 
void,  and  knew  that  the  bequest  of  one-half  the  residue 
to  the  Cliamberlain  Institute  would  stand  alone.  I  think, 
therefore,  that  so  much  of  the  decree  as  limits  the  bequest  to 
the  Chamberlain  Institute  to  one-fourth  part  only  of  the 
fund  attempted  to  be  created  in  and  by  the  eighteenth  clause 
of  the  will  should  be  reversed. 
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I  am  of  opinion  also,  that  in  estimating  the  ralite  of  o&e- 
half  of  the  estate  for  the  purposes  of  the  statute  of  1860,  the 
ralae  of  the  dower  right  of  the  widow  should  be  deducted. 
This  dower  interest  could  not  be  disposed  of  bj  the  testator, 
and  constituted  no  pArt.irf  his  estate. 

The  remaining  questioi:^  is,  whether  the  bequest  to  &e 
Ohamberhdn  Institute  is  valid  tot  any  excess  beyond  m 
amount,  the  clear  yearly  income  of  whidii  shall  not  exceed 
$4,000 1  This  institution  was  originally  incorporated  bjr  the 
regents  of  the  university,  under  article  3  of  title  1,  chapter 
IS,  part  1  of  the  Revised  Statutes. 

By  a  special  Act  passed  in  1866,  the  name  was  changed 
to  thftt  of  the  ^'Chamberlain  Institute,"  and  a  vicitorkl 
power  with  the  right  to  nominate  and  appoilit  thirteen  tmst- 
tees,  was  conferred  upon  the  Erie  Annual  Conference  of  the 
Methodist  Episcopal  Church,  with  the  provision  that  sadi 
trustees  '^  shall  constitute  the  board  of  trustees  of  said  insti- 
tute, with  all  the  powers  and  duties  of  trustees  of  academies 
as  now  provided  by  law." 

By  the  ad;  defining  the  general  poWerd  of  corporatioDs, 
any  corporation  id  authorized  '^  to  hold,  prntihase  and  eonvej 
such  real  and  personal  estate  as  the  purposes  of  the  corpon- 
tion  shall  require,  not  exceeding  the  amoxmt  limited  in  its 
charter,"  and  it  is  further  provided  that  in  addition  to  the 
powers  enumerated  in  the  first  section  of  the  same  title,  and 
to  those  expressly  giveh  in  its  charter,  or  in  the  act  under 
which  it  is  or  shall  be  incorporated.  ^*  No  corporation  shall 
posdesB  or  exercise  any  corporate  powers,  except  sach  6 
shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given."  (1 R  S.,  599-600,  §  108.) 

By  the  statute  under  which  the  trustees  of  the  Bandolph 
academy  were  incotporated,  their  right  to  ^'take  and  hold 
by  ^ty  grant  or  devise  any  real  or  personal  property,"  fc 
limited  to  an  amount  "  the  dear  yearly  income  or  reventie  of 
which  shall  not  exceed  the  value  of  $4,000.^ 

There  is  no  difference  in  the  power  of  the  institution  to 
take  and  hold  by  grant  or  devise.    If,  therefore,  a  devise  to  it 
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of  property,  producing  a  jwrlj  revenue  of  more  than  $4,000  i$ 
void  pro  tanto^  80  wonld  be  a  grant,  and  the  executors,  heirs-at^ 
law,  next  of  kin  and  widow  in  thi3  ea^  stand  in  the  same 
position  afi  would  the  tei^tor,  if  in  his  lifetime  he  had  con- 
veyed to  the  institute  property,  producing  more  annual  reve- 
nue than  the  amount  specified,  and  brought  an  action  to 
recover  baok  the  excess,  in  opposition  to  his  grant  I  do  not 
think  such  graats  are  void  or  voidable  in  behalf  of  private 
persona.  It  may  be  that  if  a  corporation  is  absolutely  for- 
biddffli  to  purchase  or  take  land^  as  stated  in  Angell  & 
Ames  on  Corporations,  that  a  deed  of  lands  made  to  it  would 
be  void.  (Angell  &  Ames  on  Oo.,  §  162.)  It  is  observable, 
that  the  language  in  Angell  &  Ames  is  tha^  ^^  if  a  corpora- 
tion be  forbidden  by  its  charter  to  purchase  or  take.^  In  sup- 
port of  the  proposition  the  authors  cite  only  the  case  of  Lb^ 
zure  V.  HiUegas  (7  Serg.  &  B.,  319).  The  opinion  in  the  case 
referred  to  sustained  the  conveyance,  as  against  the  action  pf 
ejectment  of  a  party  claiming  under  the  grantor,  and  on  the 
subject  under  consideration  the  court  say  (at  page  320) :  '^  The 
restriction  is,  that  the  bank  shall  not  pttrchase  and  hold* 
Purchasing  and  holding  are  different  things,  and  the  conse- 
quences of  each  are  very  different.  If  the  words  had  been, 
that  the  bank  should  neither  purchase,  nor  hold,  then  it  could 
have  done  nei&er  the  one  nor  the  other.  But  although  ^r- 
chasing  and  holding  might  have  been  thought  dangerous, 
because  of  the  power  which  it  would  have  given  the  bank  to 
bring  too  mjuh  land  into  mortmain,  fet  to  purchase  sub- 
jects to  the  statutes  of  mortmain,  which  authorized  the  qpm- 
monwealth  to  appropriate  the  land  to  its  own  use,  could  be 
attended  with  no  dangv.  This  construction  would  satisfy  the 
jealous  policy  of  the  legislature,  preserve  the  community  from 
the  danger  of  too  great  a  mass  of  real  property  held  in  mort- 
main, and  at  the  same  time  put  it  in  the  power  pf  the  com- 
monwealth to  act  toward  the  bank  as  justice  might  seem  to 
require,*' 

The  language  of  the  statute,  under  whi^  the  institute  was 
ijicorporated,  is,  that  it  may  '^  take  and  hold*^  only  so  much 
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as  will  produce  a  revenae  not  to  exceed  $4,000  per  annum ; 
wliicli  is,  in  effect,  a  prohibition  against  '^  taking  and  holding^ 
a  greater  amount,  and  not  against  taking  or  holding,  illus- 
trating the  precise  distinction  made  by  Judge  Tighucak  in 
the  case  cited. 

This  restriction  in  the  act  is  not  for  the  protection  of  indi- 
viduals, against  being  induced  to  grant  or  devise  a  greater 
amount  of  property  to  such  a  corporation,  but  is  founded  upon 
the  principle  of  the  mortmain  acts,  and  was  designed  to  pio- 
tect  the  State  and  the  community  against  the  accumulatioB 
of  too  much  of  the  property  of  the  country  in  mortmaiiL 
And  a  construction  of  the  act  which  leaves  the  sovereign 
power  at  liberty  to  interpose  and  rescue  from  tixe  'Mead 
hand  "  any  excess  of  property  which  it  may  have  accumu- 
lated, fulfills  the  intention  and  answers  all  the  purposes  of 
the  act. 

In  JBuDiiert  v.  Trinity  Church  (24  Wend.,  587),  decided 
in  the  Court  of  Errors,  where  it  was  claimed  that  the  corpo- 
ration was  incapable  of  acquiring  title  to  certain  lands  in  con- 
sequence of  the  fact  that  its  annual  income  exceeded  the  limit 
allowed  by  its  charter.  Senator  Fubmak,  delivering  one  of 
the  leading  opinions,  after  showing  that  it  did  not  appear, 
that,  at  the  time  the  church  was  alleged  to  have  acquired  the 
title  to  the  property  in  question,  it  had  an  annual  income 
exceeding  £500,  proceeds  to  say  (page  630) : 

^'  But  there  is  another  respect  in  which  it  may  be  regarded, 
which  is  equally  fatal.  This  restriction  is  a  mere  question  of 
governmental  policy,  and  individuals,  as  such,  have  nothing 
to  do  with  it,  and  no  control  over  it;  and  the  utmost  that  can 
be  said  about  it  is,  that  the  title  of  the  corporation  is  perfectly 
good  as  to  the  whole  world  even,  if  it  should  exceed  that 
restriction  in  its  annual  rents ;  and  it  is  not,  for  that  reason, 
void,  but  only  vatdahUj  at  the  instance  of  the  supreme 
power." 

In  Bogwtdvs  v.  Trinity  Church  (4  Sandf.  Ch.,  683),  where 
the  same  restriction  was  urged  upon  the  court,  the  vice- 
chancellor  says  (page  758) :   "  Secondly.  If,  when  the  church 
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acquired  the  title,  whether  it  were  in  1705,  or  at  the  end  of 
sixty  years  from  their  entry  under  the  grant,  the  income  were, 
m  &ct,  more  than  £600,  no  private  persons  could  take  advan- 
tage of  the  fact.  It  is  a  question  between  the  corporation  and 
the  sovereign  power,  in  which  individuals  have  no  concern, 
and  of  which  they  cannot  avail  themselves  in  any  mode 
against  the  corporation."  These  cases  show,  I  think,  that 
such  restrictions  upon  the  powers  of  corporations  as  to  the 
amount  of  property  they  may  take  and  hold,  are  simply  in 
the  nature  of  mortmain  acts ;  and  that  a  gift,  devise  or  grant 
to  a  corporation  so  restricted,  exceeding  the  amount  of  tlie 
restriction^  is  not  void,  but  voidable.  And  where  the  prohi- 
bition is  against  ^^  taking  and  holding,"  and  not  against  each 
separate  act,  the  corporation  may  take  in  excess  of  the  restric- 
tion, but  cannot  hold  as  against  the  State.  (See  Shelford  on 
Mortmain,  34.) 

As  late  as  1833,  a  commission,  in  the  nature  of  a  writ  ot 
inquiry  of  office,  was  issued  under  the  great  seal  in  England 
to  inquire  whetlier  The  University  Life  Assurance  Society 
empowered  to  ^^  purchase  and  hold  lands,"  &c.,  not  exceed 
ing  in  value  the  annual  sum  of  £1,000,  had  accumulated 
lands  yielding  a  greater  annual  value,  and,  on  the  finding  of 
the  jury,  the  commissioners  seized  the  lands  in  excess  as  for- 
feited to  the  crown  (note  E,  page  10,  Shelford  on  Mortmain). 
The  mortmain  acts,  technically  known  as  such,  related  to 
lands,  tenements,  &c.    But  I  do  not  see  why  the  same  con- 
struction should  not  apply  to  acts  founded  on  the  same  prin- 
ciple, which  embrace  also  personal  property. 

Unless  the  words  "  gift,  grant  or  devise,"  in  the  act  under 
which  the  Eandolph  Academy,  now  the  Chamberlain  Insti- 
tute, was  incorporated,  indude  the  bequest  in  question,  then 
the  corporation  was  always  unrestrained  as  to  the  amount  of 
property  it  might  take  by  bequest,  except  by  the  provisions 
of  the  statute  relating  to  tlie  general  powers  of  corporations, 
which  limits  the  amount  it  may  "  hold,  purchase  and  convey  " 
to  that  which  "  the  purposes  of  the  corporation  shall  require." 
I  assume  that  the  bequest  in  question  is  within  the  limitation 
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of  the  act  under  which  the  institute  was  incorporated,  and 
upon  the  ground  that  the  limitation  is  in  its  nature  a  mort- 
main act)  and  that  by  the  act  a  gift  or  a  devise  are  placed  by 
the  statute  on  the  same  footing  as  a  grant  I  hold  that 
neither  is  void  under  that  limitation ;  but  maj  be  avoided  at 
the  election  of  the  State. 

I  am,  furthermore,  of  the  opinion  that  the  restriction  upon 
the  class  of  institutions  to  which  the  Chamberlain  Insti 
tute  belongs,  is  removed  bj  the  acts  of  1840  and  1841, 
before  referred  to.  I  concede  that  a  legislative  policy,  bo 
clearly  evidenced  bj  various  enactments,  as  the  mortmain 
policy  of  this  State,  is  not  to  be  overthrown  except  by  direct 
repeal  or  necessary  implication.  But  I  think  the  acts  of 
1840  and  1841  and  the  statutory  restriction  in  this  case  cannot 
stand  together.  The  act  of  1840,  section  1,  declares  that  '^  aU 
^property  which  should  thereafter  be  granted  to  any  incorpo- 
rated  college  or  other  literary  institution  in  trust  for  either 
of  the  aforesaid  purposes,  may  be  held  by  such  college  or 
institution  upon  such  trusts,  and  subject  to  such  conditions 
and  visitations  as  may  be  prescribed  and  agreed  to  as  afore- 
said," and  the  act  of  1841  puts  devises  and  bequests  on  the 
same  footing  as  grants.  I  do  not  see  how  an  act  saying  that 
this  institution  may  hold  aU  jproperiy  granted  to  it  for  ce^ 
tain  purposes,  can  possibly  stand  with  an  act  which  says  that 
the  same  institution  shall  not  hold  property  for  any  purpose 
exceeding  a  certain  amount.  In  my  opinion,  this  presents 
the  case  of  a  repeal  by  necessary  implication  of  the  former 
and  restrictive  statute.  I  think,  therefore,  the  decision  at 
the  Special  Term  on  this  point  should  be  affirmed.  The 
result  of  the  foregoing  views  is  that  the  decision  of  the  Spe- 
cial Term,  establishing  the  validity  of  the  bequests  in  trust  to 
the  Genesee  Conference,  contained  in  the  fourth  clause  of  tlie 
wiU,  should  be  reversed,  and  the  contingent  bequest  in  tlie 
same  clause  to  the  Centenary  Fund  Society  should  be 
declared  invalid.  The  decision  that  the  widow  is  barred  of 
lier  right  of  dower,  for  not  having  entered  or  commenced  an 
action  to  recover  it  within  a  year  after  the  death  of  the  testa- 
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tor,  ahottld  be  reyersed,  and  she  fiboold  be  decreed  not  to  have 
elected  to  take  tbe  provisiona  of  tbe  will  in  liea  of  dower. 
And  tbe  dedaion  limiting  tbe  amonnt,  wbicb  tbe  Obamber- 
lain  Inatitute  is  entitled  to  take,  nnder  tbe  will,  to  one-fourth 
of  tbe  teatator'B  eatate  after  paying  all  bia  debta,  ahould  be 
reversed,  and  tbe  decree  of  the  Special  Term  aa  tbna  modified 
ahonld  be  affirmed, 

I  do  not  intend  to  express  any  opinion  in  regard  to  the  capa- 
city  ei  the  Centenary  Fond  Society  to  take  and  execute  audi  a 
tmst  aa  was  attempted  to  be  conf^nrred  upon  it  in  this  case,  pro- 
vided the  trust  itself  did  not  oonflict  with  tbe  laws  of  the 
testator's  domidl,  exeept  to  say  that  in  my  judgment  that 
question  is  to  be  resolved  by  the  lawa  of  Pennsylvania, 
where,  according  to  tbe  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  Oirard  will  case  (2  How.  IT.  S.,  128), 
tbe  doctrine  of  charitable  uses,  as  existing  before  the  statute 
of  43  Elizabeth,  prevails.  Neither  do  I  intend  to  express  any 
opinion  in  regard  to  the  proposition  veiled  upon  by  the  coun- 
sel for  the  widow,  to  tbe  effect  that  after  a  valid  election  to 
take  the  devise  and  l^acy  to  her  offered  by  the  will  in  lieu 
of  all  her  claims  as  dowress,  and  to  a  distributive  share  of 
the  personal  eatate,  flbe  may,  nevertheless,  claim  a  distribu- 
tive share  of  the  personal  estate  not  disposed  of,  by  reason 
of  the  invalidity  of  the  attempted  trust,  and  also^  retain  tbe 
entire  provision  offared  to  her  aa  the  price  of  all  elaima  to 
both  real  and  personal  eatate. 

Marvin,  J.,  concurred  with  both  tbe  opinions  in  holding 
tbe  bequest  to  the  Centenary  Fund  Society  for  the  benefit  of 
the  Alleghany  CoU^pe  vmd,  and  in  holding  that  the  contin- 
gent bequests  in  remainder  to  the  Centenary  Fund  Society  and 
the  Genesee  Conference  were  also  void.  He  also  concurred 
with  Mr.  Justice  TAUxm  in  holding  that  the  Chamberlain 
Institute  was  not  restricted  to  such  an  amount  of  the  bequest 
in  its  &vor  as  would  yield  an  annual  income  of  $4,000 ;  and 
he  dissented  fix>m  the  conclusion  that  the  widow  was  entitled 
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^  her  dower  and  her  distributiye  ehare  in  the  real  and  pe^ 
Bonal  estate  of  the  deceased  hasband. 

The  judgment  of  the  Special  Term  was  so  far  modified  as 
to  declare  the  contingent  bequests  to  the  Centenaiy  Fand 
Society  and  the  Genesee  Conference  Toid ;  that  the  widow 
had  not  elected  to  take  the  provision  made  for  her  by  the  v31, 
and  that  she  was  therefore  entitled  to  her  dower  in  the  testa^ 
tor's  real  estate,  and  to  her  distributiye  share  of  his  nnk- 
queathed  personal  estate,  and  that  the  Chamberlain  Institnte 
was  capable  of  taking  the  entire  interest  bequeathed  to  it  by 
the  terms  of  the  will.  As  so  modified  the  judgment  was 
affirmed,  with  costs  to  each  of  the  parties  out  of  the  fimds  in 
hands  of  the  executors. 


Ths  Pboflx  ex  rel.  Joslle  B.  Blossom  et  al.  t^.  Homes  L 

Nelson,  Secretary  of  State. 

(Spbolll  TmtM,  Albant  Oouiitt,  Afbil,  1871.) 

Where  the  objects  of  a  society  are  "  to  provide  by  the  aasodatioa  and 
oo-operatlQii  of  its  members,  by  their  oontributtons  and  the  contiibalioiis 
of  others,  a  relief  ftmd;  also  to  aid  persons  of  moderate  peconiaiy 
resources  in  obtaining  from  a  repntable  insurance  company  insurance  on 
their  lives,  and  in  maintaining  the  necessaiy  payments  on  the  aame,  and 
to  secure  to  fiimilies  of  persons  so  insured  an  immediate  advance  of  fimds 
in  case  of  death,"  it  is  not  an  association  for  a  benevolent  or  charitable 
purpose  within  the  meaning  of  the  act  of  1848  (chap.  810),  which  pro- 
vides for  the  incorporation  of  "  benevolent  charitable,  Ac,  societies,  Ac" 

The  Secretary  of  State  is  not  concluded  from  questioning  the  objects  of  the 
society  by  the  written  consent  and  approbation  of  the  proper  Justice  of 
the  Supreme  Ck>urt,  provided  for  by  that  act. 

Accordingly  held  that  he  might  refbse  to  file  in  his  office  a  certificate  of  the 
incorporation  of  a  society  of  five  or  more  persons,  expressing  the  objecto 
stated,  though  in  due  form  under  the  statute,  and  having  such  ccmsent 
and  approbation  indorsed. 

William  P.  Prentice  and  J.  H,  ReynoldSy  for  the  relator. 
Amasa  J.  Parker^  for  the  defendant. 
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Learned,  J.  This  is  a  motion  for  a  mandamus  to  compel 
the  secretary  of  State  to  file  a  certain  certificate  of  organiza- 
tion, made  under  the  act  entitled  ^^  An  act  for  the  incorpora- 
tion of  benevolent,  charitable,  scientific  and  missionary 
societies,"  passed  April  12th,  1848,  being  chapter  319  of  the 
Session  Laws  of  that  year.  The  certificate  is  signed  by  eight 
persons,  and  was  acknowledged  by  them  on  the  8th  of  April, 
1871.  The  principal  o£Sce  of  the  society  is  in  the  city  of 
New  York,  and  there  is  attached  to  the  certificate  the  follow- 
ing :  ^^  I  consent  to  and  approve  of  the  filing  of  the  within 
certificate,"  which  is  signed  by  one  of  the  justices  of  the 
Supreme  Court  of  first  judicial  district.  The  certificate  was 
presented  to  the  secretary  of  State,  on  the  14th  day  of  April, 
1871,  and  he  refused  to  file  it  in  his  ofiSce. 

A  certificate  of  the  same  association  had  been  previously 
presented  to  the  secretary  of  State  for  filing,  and  on  his 
refusal,  a  motion  for  a  mandamus  to  compel  him  to  file  it  had 
been  made  at  the  March  *  Special  Term.  This  motion  had 
been  denied  by  Mr.  Justice  Ingalls,  and  the  present  certifi- 
cate is  modified,  so  as  to  meet  the  objection  stated  by  Mr. 
Justice  Ikgauls.  There  are  two  important  questions  which 
arise  in  this  motion. 

1st.  Is  the  consent  and  approbation  of  the  justice,  which  is 
indorsed  on  the  certificate  conclusive  upon  the  secretary  of 
State,  and  on  this  court  on  the  question  whether  the  associa- 
tion, as  its  objects  are  stated  in  the  certificate,  is  within  the 
authority  of  the  statute. 

2d.  If  not,  then  is  the  association  within  that  authority  ? 

1.  It  was  insisted  by  the  relators,  that  the  secretary  of 
State  could  not  review  the  decision  of  the  justice  who  signed 
the  consent,  and  that  the  secretary's  duties  were  ministerial 
and  subordinate.  If  this  were  so,  perhaps  it  would  follow, 
that  this  court  also  must  be  bound  by  the  action  of  the  jus- 
tice, and  could  not  examine  in  this  proceeding,  or  otherwise, 
whether  the  certificate  were  one  authorized  by  the  statute. 
Indeed,  if  the  consent  of  the  justice  to  the  filing  of  the  cer- 
tificate is  to  be  considered  a  decision  of  a  matter  submitted 
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to  him  by  the  statute,  then  it  might  be  donbtfol  whether  a 
writ  of  quo  warraaUo  would  lie  against  an  association  which 
had  obtained  a  justice's  approval,  notwithstanding  its  expreaaed 
objects  might  be  entirely  beyond  the  provisions  of  the  statute. 

I  cannot  think,  that  any  sweeping  foroe  is  to  be  given  to 
the  act  of  the  justioe.  Kor  does  tha  language  of  the  statate 
warrant  that  construction.  Section  1  authorizes  Ave  or  more 
persons,  to  make,  sign,  acknowledge,  and  file  a  certain  oerli^ 
ficate ;  and  it  adds,  that  the  certificate  shall  not  be  filed  unleiB 
by  the  written  consent  and  approbation  of  a  justice.  The 
approval  of  the  justice,  like  the  acknowledgment  befcf^  a 
commissioner,  is  necessary  to  the  eerCifieate ;  but  is  not  opar 
elusive  on  the  question,  wfaeti^er  it  is  ooniormable  to  the 
statute.  I  am  strengthened  in  this  view  by  the  dedsipu  of 
Mr.  Justice  InaAixs  abore  mentioned ;  (or  in  denying  the 
motion  for  a  mandamus,  he  must  have  held  that  the  spore^ 
tary  of  State  wss  not  concluded  by  the  consent  and  ^provsl 
indorsed  on  the  certifieate. 

2.  The  certificate  states  that  the  object  of  the  society  is 
^^  benevolent,  by  the  association  and  co-operation  of  its  mem- 
bers, by  their  contributions  and  the  contributions  of  others,  to 
provide  a  relief  fund,  also  to  aid  persons  of  moderate  p^9- 
niary  resources  in  obtaining  from  a  reputable  insuranoe  eom* 
pany  insurances  on  their  lives,  and  in  maintaining  th»  nw^imxj 
payments  on  the  same,  and  to  secure  to  fiimilles  of  persouf  so 
insured  an  immedii^  advance  of  funds  in  case  of  deatht" 

As  far  as  I  can,  from  this,  understand  the  pkm  of  the  aoeiety, 
the  corporators  contemplate  principally  the  lending  pf  mon^J* 
They  propose  to  establish  a  "  relief  fund ;"  but  it  does  i^ot 
appear  that  any  one  is  to  be  relieved  by  it.  To  caU  an  am(HiBt 
oi  money  contributed  by  the  members  and  others  a  ^^  relisf 
fund,"  does  not,  in  the  least,  show  that  it  is  to  be  used  f<^  a 
benevolent  purpose.  The  use  to  be  made  of  it  is  not^  90  far, 
at  least,  stated. 

The  next  object  is  to  aid  persons  in  obtaining  inaurances  on 
their  lives.  The  aid  to  be  thus  rendered  cannot  be  in  the 
seeking  out  life  insurance  agents.    They  are  too  easily  found. 
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It  must  be  the  advancing  money  to  pay  premiums.  In  othei 
words,  lending  money  for  a  specific  purpose.  And  this,  too, 
must  be  the  meaning  of  aiding  to  maintain  the  necessary  pay- 
ments. Plainly,  also,  the  advance  of  funds  to  the  families  in 
case  of  death  is  but  a  lending  of  nioney  on  the  security  of  the 
policy. 

It  seems  to  me  evident,  therefore,  that  the  object  of  this 
society  is  the  lending  of  money,  probably  to  its  own  members. 
It  is  true  that  a  great  deal  of  good  may  be  done  by  lending 
money,  perhaps  even  more  Uian  by  giving  it  away ;  still,  I  do 
not  think  that  associations  for  lending  money,  however  excel- 
lent the  motives  of  the  associates  may  be,  are,  within  the 
meaning  of  this  statute,  associations  for  benevolent  purposes. 
In  saying  this,  I  do  not  mean  to  cast  any  imputations  on  the 
objects  of  this  association.  They  may  be,  in  the  highest 
degree,  praiseworthy  and  desirable.  Banks  and  insurance 
companies  are  useful  institutions,  but  they  are  not  benevolent. 
And  so  I  think  that  an  association,  the  object  of  which  is  to 
aid  its  members  by  loans  or  advances  of  money,  cannot  be 
strictly  called  benevolent  or  charitable. 

The  secretary  of  the  State  refers  to  the  act  passed  in  1871 
(chap.  91),  and  also  to  the  act  of  1870  (chap.  ),  and  points 
out  that  these  two  special  acts  seem  to  provide  substantially 
for  similar  purposes  with  those,  sought  to  be  accomplished 
tmder  this  association.  He  urges,  and  with  great  weight,  that 
these  acts  give  a  construction  by  the  legislature  and  by  the 
executive  favorable  to  his  position ;  that  is,  that  the  purposes 
of  this  association  cannot  be  attained  under  the  general  act 
of  1848. 

I  have  not  examined  the  objections  taken  by  the  defendant's 
counsel  to  some  details  of  the  certificate  of  the  association, 
having  decided  to  deny  the  motion  upon  the  grounds  above 
mentioned. 

Judgment  for  defendant  on  the  demurrer,  with  costs,  to  br 
paid  by  the  relator. 


398  CASES  IN  THE  SUPREME  COURT       [April, 

The  People  ex  leL  ttott «.  Fky. 

3L3(fe| 

i3ap4        ,j,^^  People  ex  rel.  Henbt  Fbo6T  v.  John  D.  Fat  and 

others,  Canal  Commissioners. 
(Special  Tbbm,  AiBAinr  Coxjsty,  Apbil,  1871.) 

The  constitutional  proTision  (Art  7,  %  8),  that  **  all  contracts  for  work  or 
materials  on  any  canal  shall  be  made  with  the  person  who  shall  offer  to 
do  or  proyide  the  same  at  the  lowest  price,  with  adequate  security  for  their 
performance,"  is,  it  seems,  to  be  applied  according  to  its  spirit,  and  not 
literally. 

A  discredonary  power  is  vested  in  the  officers  authorized  to  award  the 
crmtract  to  determine  who  is  "  the  lowest  bidder,"  and  what  is  '*  adequate 
security." 

Where  the  canal  commissioners  have  receired  bids  and  awarded  work  to  tJbe 
lowest  bidder,  the  award  is  a  r^ecdon  of  the  bids  or  proposals  of  tH 
other  bidders ;  and  they  are  not  then  authorized  by  law  to  let  the  same 
work  to  the  next  lowest  bidder,  although  the  latter  be  willing  to  accept 
the  award.  ^ 

Where  the  commiastoners  advertised  for  proposals  for  several  different  i^ecei 
of  work,  and  awarded  the  same  to  the  lowest  bidder,  who  n^lected 
within  the  prescribed  time,  to  enter  into  contracts,  and  thai  awarded 
the  same  work  to  the  relator,  the  next  lowest  bidder,  who  notified  them 
of  his  acceptance,  but  the  conunissioners  afterward  revised,  upon  request, 
to  enter  into  a  contract,  and  readvertised,  and  thereupon  relet  the  work 
io  another  person  whose  aggregate  bids  were  less  than  the  aggregate  of  the 
relator's  bids,  upon  which  the  award  to  him  had  been  made, — i20UE,that 
the  award  to  the  relator  was  but  a  voluntary  agreement  between  thecom- 
miasioners  and  the  relator,  made,  on  the  part  of  the  former,  in  opposttioii 
to  the  provisions  of  the  Constitution  and  of  the  statute ;  and  tibtat  a  man- 
damus would  not  lie  against  them  to  compel  an  execution  of  a  contract 
pursuant  to  such  award. 

The  writ  of  mandamus  is  not  a  writ  of  right,  but  rests  in  the  discretion  of 
the  court,  and  should  issue  only  where  the  duty  of  the  defendant  and  the 
rights  of  the  relator  are  dear. 

Accordingly,  hdd,  further,  that  the  right  of  the  commissioners  to  enter  into 
the  contracts  awarded  being  doubtftil,  the  writ  should  for  that  reason  be 
denied. 

On  demurrer  to  return  to  altematiye  mandamus. 

MaUhew  Siale^  for  the  relator. 

Ania&a  J,  Parker^  for  the  defendants. 

Leabned,  J.    On  die  application  of  the  relator,  an  alterna- 
tive mandamus  was  issued  in  this  proceeding,  December  13, 


1871.]  OF  THE  STATE  OF  NEW  YORK.  899 

The  People  ex  rel.  Frost «.  Fay. 


1870,  requiring  the  defendants  to  make  and  enter  into  a  con- 
tract or  contracts  with  the  relator  for  the  construction  of 
sections  1,  2,  3,  4,  of  the  Fish  Creek  feeder,  in  accordance 
with  his  proposal,  dated  Noyember  16, 1869,  and  at  the  price 
therein  specified,  or  to  show  canse  to  the  contrary. 

The  defendants  now  make  return,  and,  for  cause  why  they 
should  not  make  these  contracts,  they  set  forth  the  proceedings 
relative  to  the  letting,  as  hereinafter  stated,  and  the  relator 
demurs. 

On  the  2l8t  of  October,  1869,  the  canal  commissioners 
advertised  in  due  form  for  proposals  for  sections  1,  2,  3  and  4 
of  the  Fish  Creek  feeder,  to  be  received  November  17.  In 
pursuance  thereof,  the  relator  presented  proposals,  which  were 
in  all  respects  regular.  On  the  opening,  tliere  were  found  to 
be  over  twenty  proposals  for  each  section. 

The  proposers,  commencing  with  the  lowest,  were  as  fol- 
lows: 

Section  one — 1st,  Gere;  2d,  Baker;  3d,  Denison;  4th, 
Frost,  the  relator. 

Section  two — 1st,  Oere;  2d,  Baker;  3d,  Denison;  4th, 
Hosch ;  5th,  Peterson ;  6th,  Frost,  the  relator. 

Section  three — Ist,  G«re;  2d,  Hosch;  3d,  Baker;  4th, 
Denison ;  6th,  Hitchins ;  6th,  Osbom ;  7th,  Breed ;  8th,  Frost, 
the  relator. 

Section  four — 1st,  Oere;  2d,  Hosch;  3d,  Baker;  4th, 
Osbom ;  5th,  Denison ;  6th,  Frost,  the  relator. 

The  other  proposers  were  at  higher  sums. 

On  the  17th  of  November,  1869,  the  commissioners  awarded 
all  the  sections  to  Oere,  the  aggr^te  of  whose  bids  was  over 
$236,000,  reciting  that  he  was  the  lowest  bidder  therefor. 
Gere  neglected  to  enter  into  contracts  within  ten  days,  as 
required  by  the  regulations. 

Letters  from.  Baker,  Denison,  Hosch,  Peterson,  Hitchins, 
Osbom  and  Breed,  dated  on  several  days,  from  December  2d 
to  December  8th,  were  received  about  those  dates  by  die  com- 
missioners, declining  to  enter  into  contracts,  according  to  their 
respective  proposals. 
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On  the  9th  of  December,  1869,  the  commiaaionerB  paased  a 
leeohition  reciting  that  the  relator  was  the  lowest  bidder  wIm 
would  execute  the  contracts  and  give  the  required  aeom%, 
and  awarding  them  to  him,  and  on  the  same  day  notified  him 
of  this  resohition,  and  required  him  to  enter  into  oontneta 
The  aggregate  of  his  bids  was  oTer  $345,000.  On  the  10th 
of  December,  1809,  the  relator  presented  himself  at  the  offiei 
of  the  commissioners,  prepared  to  enter  into  contracts,  and 
offered  so  to  do.  The  commissioners  refused  to  contract,  and 
on  the  same  daj  passed  a  resolution  rescinding  the  rasolutioii 
of  the  9th. 

On  the  11th  of  February,  1870^  the  commiaaionerB  passed  i 
resolution  to  advertise  for  proposals  for  section  1,  and  abo  to 
return  the  relator's  certificates  of  deposit  In  pniauanee  ef 
this  advertisement  they  received.  May  15th,  1870,  fifteen  pro- 
posals. Some  of  these  were  lower  and  some  higher  than  the 
proposal  of  the  relator  in  November  for  the  same  section;  but 
none  were  as  low  as  the  November  proposal  of  Gere.  The 
relator  made  no  proposal  in  March.  On  the  18th  of  Mandi, 
1870,  the  commissioners  voted  to  award  the  contraot  for  sec- 
tion 1  to  Lewis  Rider,  the  lowest  bidder.  On  the  3d  of  June, 
1870,  the  commissioners,  reciting  that  Rider  had  neglected  to 
contract)  passed  a  resolution  to  advertise  section  1  and  to 
advertise  sections  2  and  8.  In  July,  1870,  these  sectiani 
were  withdrawn.  On  the  6th  of  August,  1870,  the  commis- 
sioners again  resolved  to  advertise  for  proposals  for  sections  1, 
2,  3  and  4,  and  in  pursuance  of  such  resolution  proposals  were 
received  October  7th,  1870 ;  nine  or  ten  persons  offering  for 
each  section.  The  relator  made  no  proposal ;  but  on  the  6tk 
of  September,  1870,  he  served  the  board  with  a  notice,  8ta^ 
ing  that  he  had  ever  been  and  was  ready  to  enter  into  con- 
tracts pursuant  to  his  proposals.  For  each  of  these  seotiooi 
some  of  the  proposals  were  highef  and  some  lower  than  the 
relator^s  corresponding  proposals  in  November,  1869,  and  the 
sum  total  of  the  lowest  was  about  $262,000,  and  more  this 
$70,000  Jess  than  the  sum  total  of  the  relator's.  Of  these 
proposals  the  lowest  on  section  3  was  rejected  for  informalitjr. 
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On  the  day  of  receiving  these  proposalBy  viz.,  October  7th, 
1870,  an  order,  granted  by  Mr.  Jnstice  Ingalls,  was  served  on 
the  commissioners,  requiring  them  to  show  cause  why  they 
should  not  award  the  contracts  to  the  relator.  Owing  to  that 
order  on  the  same  day,  they  voted  to  lay  on  the  table  a  reso 
lution  awarding  the  Contracts  to  the  several  lowest  bidders  in 
the  proposals  thbt  day  received.  That  order  was  the  com- 
mencement of  this  present  proceeding. 

Before  considering  the  main  question,  I  may  remark  that 
the  provision  referred  to  by  the  defendant's  counsel  (Sess. 
Laws  1847,  chap.  278,  §  6),  to  the  effect  that  on  the  refusal 
of  a  person  to  enter  into  contracts,  the  commissioners  must 
receive  further  proposals,  seems  to  be  confined  to  contractors 
under  that  act. 

The  Constitution  declares  that  all  contracts  for  work  or 
materials  on  any  canal  shall  be  made  with  the  person 
who  shall  offer  to  do  and  provide  the  same  at  the  lowest 
price,  with  adequate  security  for  their  performance.  (Art. 
7,  §  3.)  It  is  evident  that  this  is  a  declaration  of  a  broad 
and  general  principle.  To  carry  it  out  literaUy  might 
often  be  impossible.  In  the  present  case  Gere  was  the  lowest 
bidder  with  adequate  security.  But  he  refused  to  contract. 
His  deposit  might  be  and  should  be  forfeited ;  but  he  could 
not  be  forced  into  a  contract  If  the  Constitution,  in  its  literal 
sense,  is  imperative,  the  contract  must  be  made  with  him,  and 
what  can  be  done  I  And  again  passing  over  Oere  and  the 
others,  and  taking  the  relator  as  the  lowest  available  bidder  in 
November,  1869,  it  appears  that  in  the  following  October 
there  were  others  lower  than  the  relator.  How  is  the  Consti- 
tution, under  a  literal  construction,  to  be  applied  to  this  state 
of  affairs  I  It  is  necessary,  therefore,  that  in  carrying  out 
this  constitutional  provision  some  regulations  shall  be  adopted 
by  which  it  may  be  decided,  and  some  tribunal  established 
which  may  decide  who  is  the  lowest  bidder.  There  must  bo 
reposed  in  some  officers  of  the  State  a  discretion  on  this  sub- 
ject ;  and  they  must  apply  this  constitutional  provision  in 
its  9piritj  not  in  its  letter. 

Lansingi — ^VoL.  nL  61 
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In  accordance  with  this  view  are  the  remarks  of  the  conit 
in  The  People  v.  The  Contracting  Board  (37  N.  Y.,  at  pi 
381).     The  powers  conferred   upon  the   board  neeeasarily 
involved  and  implied  an  exercise  of  discretion.    They  aie  to 
determine  who  is  the  lowest  bidder  and  what  is  adeqiiateseco* 
rity.    To  the  same  eflfect  is  the  case  of  The  People  v.  Con- 
tracting Board  (88  N.  Y.,  882).    The  law  relative  to  the 
issuing  of  the  writ  of  mandamus  is  fiilly  examined  bj  Senator 
Tracy,  in  the  case  of  Oneida  Common  Pleas  v.  The  PeofU 
(18  Wend.,  78),  decided  in  the  Court  of  Errors.    The  disthxe- 
tion  is  pointed  out  between  a  'direction  to  an  inferior  tribunal 
to  act,  and  a  direction  to  it  how  to  act.    It  is  held  that  where 
a  discretion  is  reposed  in  an  inferior  tribunal,  a  mandamus 
should  not  be  granted  to  direct  that  tribunal  how  to  aet   The 
same  rule  is  laid  down  and  enforced  by  the  citation  of  many 
additional  authorities:  In  The  People  v.  Superior  Caurl{if^ 
Wend.,  608).   It  is  recogiiized  in  The  People  v.  Canal  Board 
(13  Barb.,  432),  and  2%s  People  v.  Brennan  (39  Barb.,  652). 
It  is  said,  in  The  People  v.  Contracting  Board  (27  N.  Y.,  378), 
to  be  well  settled  that  where  the  act  requires  the  exercise  rf 
discretion,  this  remedy  will  not  lie ;  and  I  understand  that  this 
principle  is  not  disputed  by  the  relator.    But  he  insists  that 
the  commissioners  have  exiercised  their  discretion,  and  flcre 
thereby  concluded;  that  they  have  decided,  and  have  i*v 
only  to  act  accordingly. 

It  seems  to  be  well  settled,  that  if  this  were  a  matter 
between  private  individuals,  the  act  bf  the  board  in  notifying 
the  relator  that  they  had  awarded  him  the  (jontract  wonid 
have  made  a  binding  agreement ;  because  it  would  be  die 
concurrence  of  the  minds  of  the  parties  upon  a  distinct  prcfpo- 
sition  manifested  by  an  overt  act.  (IVevor  v.  Woodj  36  !N.  Y., 
307;  Mactierv.  Frithy  6  Wend.,  103;  Myers  v.  SmUh^ii 
Barb.,  614.)  This  doctrine  is  held  forcibly  in  the  case  of 
Prot.  Epis.  Public  School  (40  How.,  189), 

Snppodng,  then,  that  this  were  a  cdse  arising  bertween  pri- 
vate individuals,  what  remedy  would  the  court  grant  to  a 
person  standing  in  a  position  analogous  to  that  of  ther^tor! 
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If  A  offered  to  enter  into  a  contract  with  B  to  repair  B's 
house,  and  B,  by  notice  to  him,  accepted  the  offer,  and  then 
refneed  to  enter  into  the  contract^  I  sappoee  that  no  court 
would  maintain  a  bill  for  specific  perfonnance  to  require  B 
to  enter  into  such  a  contract.  A  might  have  his  aetion  for 
damages,  but  this  would  be  his  only  remedy ;  and  for  the 
excellent  reason  that  this  would  be  a  sufficient  remedy. 

Now  ill  the  present  case  a  writ  of  mandamus  would,  in 
effect,  rei]uire  the  defendants  specifically  to  perform  an  agree- 
ment to  eii*^er  into  a  contract,  by  which  the  relator  was  to  do 
certain  work  and  receive  therefor  certain  pay.  The  rights  of 
the  relator  arise  solely  out  of  an  alleged  agreement  made  by 
him  with  defendants.  This  is  not  a  case  like  that  of  82  N. 
Y.,  478,  or  89  Barb.,  652,  or  30  How.,  78,  and  many  others, 
where  there  was  no  agreement  entered  into  between  the  par- 
ties, but  a  positive  duty  was  imposeS  on  the  defendants  which 
they  neglected.  The  damages  sustained  by  the  relator  in  this 
present  case  are  wholly  pecuniary.  He  loses  so  much  money 
and  nothing  else,  and  the  amount  of  loss  can  be  ascertained 
without  difficulty.  Now  I  think  it  plain  that,  between  pri- 
vate individuals,  the  court  would  never,  by  a  decree  for 
specific  performance,  compel  a  defendant  to  enter  into  a  con- 
tract, the  terms  of  which  were  merely  to  pay  the  plaintiff  so 
much  money  for  so  much  work  to  be  done  on  defendant's 
property.  Ought  a  different  rule  to  apply  when  the  State 
officers  are  parties  f 

I  am  aware  that  it  has  been  said  that  a  mandamus  will 
sometimes  issue,  although  an  action  for  damages  will  lie. 
But,  so  far  as  I  have  seen,  the  cases  in  regard  to  which  this 
has  been  said  are  where  the  relator  claimed  some  specific 
thing,  such  as  the  execution  of  a  lease  of  land  {People  v. 
Wager^  10  Wend.,  896);  of  a  deed  {Van  Rens^daer  v. 
Sheriffs  1  Cow.,  6M);  while  in  the  present  instance,  the 
relator  only  asks  the  opportunity  of  earning  some  money. 
And  it  should  be  observed  that  if  the  relator's  rights  spring 
from  the  alleged  agreement  made  by  the  award  and  the  noti- 
fication of  it,  he  would  have  these  4Bame  rights,  even  if  he 
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had  been,  in  fact,  the  highest  bidder ;  for  he  rests  not  so  mnch 
on  the  position  that  he  was  the  lowest  bidder,  as  a  resolution 
of  the  board  voting  liiin  such ;  that  is  to  say,  the  rights  of  the 
relator  arise  not  because  it  was  the  duty  of  the  commissioners 
to  award  him  the  contract  as  the  lowest  bidder,  but  because 
they  have  notified  him  that  they  have  thus  awarded  it,  and 
have,  therefore,  as  he  claims,  made  a  binding  agreement 
with  him. 

In  the  case  of  The  People  v.  CcUine  (19  Wend.,  66),  itwaa 
held,  that  where  certain  commissioners,  appointed  for  that 
specific  purpose,  had,  in  fact,  laid  out  a  road,  and  thereby  had 
performed  all  the  duties  imposed  upon  them,  the  commission- 
ers of  highways,  who  were  bound  to  open  this  road,  could 
not  question  the  correctness  of  the  decision. 

But  that  is  not  quite  analogous  to  the  present  case.  The 
principal  and  important*act  to  be  done  by  these  defendants  is 
the  making  the  contract ;  and  the  question  is,  whether  that 
subject  has  yet  passed  beyond  their  discretion.  !Now  it  will 
be  seen,  that,  at  the  time  when  these  proceedings  were  com- 
menced, the  relator  was  not,  in  fitct,  the  lowest  bidder,  sev^ 
of  the  offers  received  in  October,  1870,  being  lower  than  his. 
so  that  if  the  matter  is  still  within  their  discretion,  he  cannot 
claim  the  contract  on  the  ground  of  their  statutory  duty. 
A  private  individual  who,  by  notice  to  the  other  party,  accepts 
an  offer  in  a  case  similar  to  this,  is  bound  by  his  acceptance, 
whether  the  offer  is  the  highest  or  the  lowest. 

HiB  obligations  arise  simply  out  of  contract ;  not  from  any 
official  duty.  The  defendants  have  official  duties  to  peform, 
and  this  proceeding  is  to  enforce  these  duties ;  unless  their 
acts,  under  which  the  relator  claims,  have  been  in  accordance 
with  their  official  duties  the  relator  can  have  no  rights  to  this 
remedy.  We  must  therefore  consider,  that,  when  the  com* 
missioners  awarded  the  contracts  to  Gere,  that  award  was  at 
once  an  acceptance  of  Gere's  offer,  and  a  rejection  of  all  the 
others.  Upon  that  award  being  made,  none  of  the  others 
who  had  made  proposals  were  bound  by  them  any  longer. 
They  were  at  liberty  to  consider  the  matter  ended,  and  to 
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apply  their  time  and  money  to  other  purposes.  A  binding 
agreement  had  been  made  with  Gere.  His  failure  to  execute 
the  contract  could  give  no  new  validity  to  the  offers  whicli 
had  once  been  rejected.  If  these  offers,  then,  after  the  award 
to  Oere,  were  not  binding  on  the  bidders,  then  the  commis- 
sioners had  no  right  to  treat  them  as  regular  offers,  made  in 
pursuance  of  law,  and  they  had  no  right  to  award  the  con- 
tract to  the  relator  as  the  lowest  bidder.  He  would  not  have 
been  bound  to  accept  the  award  to  him,  because  he  had  been 
already  discharged  from  the  obligation  of  his  offer  by  its 
rejection,  signified  by  the  acceptance  of  Gere's.  And  if  the 
relator  was  under  no  legal  obligations  to  accept  the  award  at 
the  time  it  was  made  to  him,  then  no  valid  award  could  be 
made  to  him.  For  an  award  must  be  made  among  bidders 
who  are  legally  bound  to  accept  the  award.  Otherwise  it 
becomes  a  mere  voluntary  gift  on  the  part  of  the  commis- 
sioners. It  is  true  that  the  relator  was  willing  to  accept  it ; 
but  if  he  was  not  legally  bound  to  accept  the  award  to  him 
when  it  was  made,  and  to  enter  into  the  contract,  then,  in 
direct  opposition  to  the  statutory  and  constitutional  provi- 
sions, it  was  the  commissioners  who  made  the  offer  to  the 
relator,  and  the  relator  who  had  the  option  of  accepting  or 
declining.  If  this  be  so,  the  whole  arrangement  on  which 
the  relator  relies  is  seen  to  be  a  mere  voluntary  agreement 
between  him  and  the  commissioners,  of  no  more  validity  than 
if  he  had  never  made  any  bid  whatever,  but  had  merely 
accepted  their  offer,  that  he  might  do  the  work  at  a  certain 
sum  if  he  chose.  Such  an  agreement  ought  not  to  be  enforced 
by  mandamus. 

There  is  another  consideration ;  that  is,  that  there  is  some 
doubt  as  to  the  right  of  the  commissioners  to  make  a  contract 
to  the  amount  of  these  proposed.  The  act  of  1869,  chapter 
877,  among  other  things,  appropriates  $100,000  for  the  con- 
struction of  the  Fish  Creek  feeder.  Section  3  authorizes  the 
canal  conmiissioners  to  cause  this  work  to  be  constructed. 
Section  4  requires  that  the  work  be  let  to  the  lowest  bidder. 
Section  5  enacts  that  no  more  money  shall  be  expended  on 
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i^he  works  hereinbefore  me&tioned  than  is  above  appropriated; 
i)Ut  it  shall  be  lawfbl  for  the  canal  oommissionerB*  having  in 
charge  the  execution  of  said  work,  to  make  all  contraots  neon- 
sary  for  the  completion  of  the  same,  sabject,  however,  to  all 
I'eetrictions,  provisions  and  conditions  contained  in  this  aet. 
Here  is  an  express  provision  and  restriction  that  no  more 
money  shall  be  expended  on  this  feeder  than  $100,000,  and 
the  authority  of  the  conmiiasioiiers  to  contract  is  subject  to  all 
the  restrictions  and  provisions  of  the  act. 

I  find  no  other  restrictions  or  provisions  than  these  wb'eh 
have  been  mentioned,  and  another,  viz.,  to  submit  the  plans 
to  the  canal  board.  While  I  am  not  ready  to  say  that  the 
commissioners  are  not  authorized  to  make  contracts  beyond 
$100,000  (as  the  relator's  is),  still  there  is  doubt  on  that  point 
if  any  meaning  is  to  be  given  to  the  worda  ^'  reatrictions  and 
]>rovision8.'.'  Again,  the  act  of  1870,  chapter  767,  jmssed  May 
9th,  authorizes  the  canal  board,  in  their  discretion,  to  applj 
the  $100,000  appropriated  to  the  Fish  Creek  feeder,  by  tlie 
act  of  the  previous  year,  to  the  construction  of  any  feeder  or 
reservoir  which  will  supply  the  present  deficiency  of  water  on 
the  long  or  Rome  level.  Thus,  after  the  award  and  notice^ 
tmder  which  the  relator  claims  that  he  has  an  absolute  right 
to  a  contract,  the  legislature  authorized  a  different  appropria- 
tion of  the  funds  from  which  he  was  to  be  paid.  I^  after  the 
passage  of  this  last  act,  these  defendants  were  under  obliga- 
tion to  execute  a  contract,  as  the  relator  dainis,  they  would 
practically  have  deprived  the  canal  board  of  the  discretion 
thus  given,  to  change  the  appropriation  to  another  object.  It 
could  not  have  been  the  understanding  of  the  legislature  that 
an  agreement,  binding  on  the  canal  commissioners,  had  been 
already  made.  And  this  act  must  be  considered  a  dedaration 
that  no  obligation  then  rested  on  the  commissioners  to  con 
tract  for  this  feeder.  By  this  declaration  they  ought  to  be 
bound,  whatever  right  the  relator  may  have  to  aak  damages 
from  the  State.  And  further,  this  last  act  provides  that  no 
more  money  shall  be  expended  on  the  works  hereinbefore 
enumerated  than  is  above  impropriated ;  and  it  shall  not  bo 
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lawful  for  the  officers  having  in  charge  the  execution  of  said 
work,  to  make  any  contract  whereby  any  expenditure  in  excess 
of  the  appropriation  will  be  incurred,  oi  any  farther  appro- 
priations for  the  same  be  rendered  necessary.  Tlie  spirit,  if 
not  the  letter  of  that  provision  applies  to  these  contracts.  If 
the  canal  board  liad  applied  the  $100,000  to  another  feeder  to 
supply  the  long  level,  as  they  were  authorized  to  do,  would 
not  this  restriction  have  limited  the  amount  of  the  contract  ? 
And,  as  I  remarked  before,  without  deciding  that  the  com- 
missioners are  thus  limited,  there  is  enough  doubt  on  that 
question  to  make  a  court  withhold  a  discretionary  \7rit,  which 
would,  in  effect,  decide  that  point. 

It  may  be  proper  to  say  a  word  or  two  on  the  cases  cite^l 
by  counsel  which  most  nearly  bear  on  this  question.  The 
case  of  The  People  ex  rd.  Vickerman  v.  Contracting  Board 
(46  Barb.,  254),  holds,  as  I  understand  it,  that  a  mandamus 
lay  against  that  board  to  compel  them  to  award  a  contract  to 
the  lowest  bidder.  It  has  alreadv  been  shown  in  tliis  case 
that  the  relator  was  not,  in  fact,  the  lowest  bidder.  Gere  and 
others  were  lower  at  the  first  bidding,  and  others  were  lower 
in  October,  1870.  And  the  relator  insists  that  because  the 
defendants,  in  fact,  passed  a  resolution  awarding  him  the  con- 
tract as  the  lowest,  this  act  of  theirs  is  conclusive.  But  the 
case  of  Yickerman  held  that  the  writ  should  issue,  even 
though  it  was  remarked,  a/rgttendOj  by  the  court,  an  award  to 
another  person  had  been  made,  placing  the  decision  on  the 
absolute  right  of  the  relator,  not  on  the  action  of  the  board. 
Since  that  decision,  the  case  of  The  People  ex  ret.  BvUard  v. 
The  Contracting  Board  (33  N.  Y.,  382),  has  been  briefly 
reported.  This  states  that  the  restriction  that  a  contract 
must  be  made  with  the  lowest  bidder,  does  not  imply  that 
the  lowest  bidder  can  invoke  the  power  of  the  court  to  com- 
pel tlie  board  to  enter  into  contracts  with  him.  I  have 
ah'eady  spoken  of  tlie  case  of  The  People  ex  ret.  Beldon  v. 
The  Contracting  Board  {27  IS.  Y.,  378),  which  appears  to 
me  to  be  in  harmony  with  the  case  just  above  mentioned,  as 
is  also  the  case  of  The  People  ex  reL  Yates  v.  The  Canal 
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Board  (18  Barb.,  432),  where  the  matter  is  very  folly  exam- 
ined by  Mr.  Jastioe  Cady.  Without  endeavoring  to  reconcile 
the  apparent  conflict  in  some  of  these  cases,  it  is  only  neces- 
sary to  say,  that  every  application  for  a  mandamns  is  in  its 
nature  discretionary.  As  is  well  known,  this  is  not  a  writ  of 
right,  and  should  issue  only  where  the  duty  of  the  defendants 
and  the  rights  of  the  relator  are  clear.  I  have  considered 
the  question  carefoUy,  and  while  I  do  not  intend  to  saj  tbat 
the  relator  may  not  have  an  action  for  damages  against  the 

defendants  ( —  v.  Commissioners  of  Highways,  decided 

1871  by  Commissioners  of  Appeals),  or  a  claim  against  the 
State  for  the  loss  he  has  sustained,  I  do  not  think  he  ought  to 
have  the  relief  he  asks  in  this  proceeding. 

Judgment  for  defendant  on  the  demurrer,  with  costs  to  be 
paid  by  the  relator. 


Ik  the  Matter  of  Abram  E.  Watson. 
(Sfbcial  Tbbm,  ALBAinr  GoxniTT,  Januabt,  1870.) 

It  seems,  that  section  82,  subdivision  2  (2  R  B.,  568),  which  denies  the  right 
to  proeecate  the  writ  ot7iabea%  eorpu9  in  certain  cases,  distingnishes  between 
an  order  of  commitment  for  an  alleged  contempt  and  a  proceeding  as  i(x 
contempt  to  enforce  the  rights  and  remedies  of  the  parties. 

And  that  sabdivlslon  8,  section  40  (2  R  S.,  567),  by  which  the  prisoner  is  to  be 
remanded  if  it  appear  that  he  is  detained  in  custody  ^  for  any  oontempt 
spedally  and  plainly  charged  in  the  commitment,"  &c.,  has  no  appllcatkm 
to  proceedings  in  the  latter  case. 

The  Snrrogate*8  Court,  not  being  a  court  of  record,  cannot  punish  as  for  a 
criminal  contempt,  except  for  intermptionB  to  bosiness  during  Jadida] 
proceedings. 

For  the  same  reason,  it  cannot  enforce  civil  remedies  by  proceedings  as  for 
contempts. 

The  enforcement,  by  the  Surrogate's  Court,  of  its  decrees  by  attachmeDt 
must  be  by  process  similar  to  that  of  the  Court  of  Chancery  in  analogous 
cases  (2  R  8.,  221,  §  6,  sub.  4),  and  must  be  goyemed  by  those  sections  of 
part  8,  chapter  2,  title  18  (2  R  8.,  584),  which  are  made  applicable  bv 
section  67  of  the  act  of  1887  (chap.  460),  viz.,  section  16,  &a 
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Tboee  sections  make  the  filing  of  hiterrogatoiies,  and  the  opportunity  to 
answer,  imperatiye;  and  the  surrogate  cannot  proceed  otherwise. 

In  cases  anaI<>gon8  to  the  enforcement  of  a  surrogate's  decree  for  the  pay- 
ment of  moneys,  by  attachment  the  process  of  the  Court  of  Chancery  was 
in  the  nature  of  a  ea.  jo.,  and  not  in  the  form  of  a  commitment  for  a 
contempt ;  the  defendant  on  the  fiM»  of  the  process  being  entitled,  under 
the  forma,  to  the  Jail  liberties,  and  to  be  dischatged  by  the  insolyent  and 
bankrupt  laws,  while  under  the  latter  he  was  not  entitled  to  either. 

Eetubn  to  a  writ  of  habecu  carpus.  The  facte  are  fully 
stated  in  the  opinion  of  the  court. 

Matthew  Side  and  J.  Forsyth^  for  the  relator, 

Ja/mee  Lanttingy  for  the  creditors. 

Learned,  J.  Abram  E.  Watson  sued  out  a  kaheae  corpus^ 
directed  to  the  sheriff  of  Bensselaer  county,  to  inquire  into 
the  cause  of  his  imprisonment,  'fhe  sheriff  produced  the 
prisoner,  and  returned  that  he  held  him  by  virtue  of  a  war- 
rant, dated  January  12, 1871,  signed  and  sealed  by  the  surro- 
gate of  Bensselaer  county.  The  warrant  recites  an  order  made 
by  said  surrogate,  July  6, 1870,  that  said  Watson  should  be 
committed  to  the  common  jail  of  Bensselaer  county,  charged 
with  the  contempt  mentioned  in  said  order,  till  he  should  have 
paid  the  fine  imposed  upon  him  for  his  misconduct,  amount- 
ing to  $5,876.60,  with  interest  from  December  26, 1867.  It 
commands  the  sheriff  to  keep  said  Watson  in  the  conmion 
jail  till  he  shall  have  paid  said  fine  and  interest  and  sheriff's 
fees,  or  until  he  be  discharged  by  said  surrogate  or  by  due 
course  of  law. 

The  sheriff  also  returns  a  certified  copy  of  the  order  of  July 
6, 1870,  made  in  the  matter  of  the  estate  of  James  Scudder, 
deceased.  This  order  recites  an  order  made  December  26, 
1867,  by  which  it  was  decreed  that  Abram  E.  Watson,  sole 
surviving  executor  of  said  deceased,  should  pay  to  George  T. 
Scudder  and  others  $5,876.58 ;  that  that  sum  had  been  person- 
ally demanded  of  Watson,  and  he  had  neglected  and  refused 
to  pay ;  that  an  order  was  made,  February  1, 1868,  that  an 
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attachment  issue  to  bring  said  Watson  before  said  suriogate, 
on  the  20th  day  of  February,  1868,  to  answer  for  his  miscon- 
duct in  neglecting  and  refusing  to  pay  said  moneys;  that 
Watson  appeared  on  said  day,  and  an  order  was  made  for  the 
continuance  of  said  proceedings  on  the  attachment ;  that  an 
order  was  made  on  the  2d  day  of  May,  1870,  requiring  aaid 
Watson  to  appear  on  the  13th  of  May,  1870,  to  answer  for 
the  aforesaid  misconduct;  tliat  the  further  hearing  in  said 
matter  was  adjourned  from  time  to  time  till  said  6th  day  of 
July,  1870 ;  that  on  said  day  said  Watson  appeared  and  admit- 
ted his  refusal  and  neglect  to  pay  said  moneys^  and  no  satis- 
factory excuse  being  made  by  him  therefor,  it  was  ordered  aod 
adjudged  that  he  was  guilty  of  this  misconduct  alleged  against 
him ;  that  said  misconduct  was  calculated  to  aid,  defeat,  impede 
and  prejudice  the  rights  and  remedies  of  said  George  T.  Scud- 
der  and  others ;  that  he  pay  the  aforesaid  sum,  with  the  afore- 
said interest,  which  was  thereby  imposed  on  him  as  a  fine  for 
his  said  misconduct  and  contempt ;  that  he  be  committed  to 
the  jail  of  Rensselaer  county  till  he  pay  said  fine  and  sheriff^s 
fees,  unless  discharged  Qooner  by  the  surrogate,  and  that  s 
warrant  issue  therefor. 

On  this  return  the  prisoner  moved  for  his  discharge. 

Much  was  said  on  the  argument,  as  to  the  injustice  of  the 
decree  against  Watson,  made  December  26th,  1867.  His 
counsel  claimed  that  the  money  of  the  testator  was  all  reoeived 
by  the  other  executor,  and  none  by  Watson,  Whatever  my 
opinion  may  be  on  that  question,  it  is  not  before  me.  The  odIv 
matter  for  me  to  pass  upon,  is  the  legality  of  the  commitment 

By  the  provisions  of  the  statute  relative  to  writs  oi  habeas 
carpus  (2  E.  8.,  m.  p.  667,  §  40,  sub.  8),  the  officer  is  to 
remand  the  party,  if  he  is  detained  in  custody  for  a  contempt 
spepially  and  plainly  charged  in  the  commitment,  &c. 

It  might  seem  at  first,  that  that  provision  was  applicable. 
But  by  reference  to  the  previous  section  22,  subdivision  9,  it 
will  be  seen  that  an  order  of  commitment  for  an  allied  con- 
tempt is  distinguished  from  proceedings  as  for  contempt  to 
enforce  the  rights  and  remedies  of  the  parties. 
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Actual  oontemptB  are  provided  for  by  part  3,  chapter  3, 
title  2,  article  1,  section  10.  The  distinction  is  recognized  in 
People  V.  Spalding  (10  Paige,  284). 

This  present  proceeding  belongs  to  the  latter  class.  It  is 
not  taken  to  pnnish  an  actnal  contempt  of  court,  but  it  is  to 
enforce  the  rights  of  a  party  by  a  proceeding  ctsfor  contempt, 
and,  therefore,  section  40,  subdivision  3,  does  not  apply.  And 
even  if  it  were  applicable,  no  contempt  is  specially  and 
plainly  charged  in  the  commitment. 

A  Surrogate's  Court  is  not  a  court  of  record.  (Bevised 
Statutes,  part  3,  chap.  2,  title  1,  §  6,  sub.  5 ;  Day tx)n  on  Sur- 
rogiites,  p.  6 ;  Doran  v.  Demp&ey^  1  Brad.,  490.)  Its  proceed- 
ings  are  not  enrolled.  (3  Blk.  Gomm.,  24.)  The  provisions, 
therefore,  of  part  3,  chapter  8,  title  13,  are  not  applicable  to 
Surrogate's  Courts,  except  that  some  of  the  sections  are  speci- 
ally made  applicable  by  Laws  1837,  chapter  460,  section  67. 
The  sections  thus  made  applicable  to  attachments  in  Surro- 
gate's Courts,  are  the  10th,  12th,  13th  and  16th,  to  32d.  It 
appears  to  me,  therefore,  that  the  authority  given  by  title  13, 
above  mentioned,  to  punish  by  fine  and  imprisonment,  does 
not  apply  to  this  case,  as  that  authority  is  given  only  to  courts 
of  record.  (§  1.)  For  this  reason,  I  do  not  think  that  the  case 
of  People  V.  Colea  (4  Eeyes,  46)  applies  here. 

In  the  present  case,  the  surrogate  and  the  counsel  for  the 
creditors,  as  I  uilderstand,  assert  this  doctrine,  viz. :  That 
when  a  decree  has  been  granted  by  the  surrogate,  requiring 
an  executor  to  pay  a  certain  amount  of  money,  and  he  has 
failed  to  pay ;  then,  without  regard  to  his  ability  or  inability 
to  pay,  the  surrogate  has  the  power  to  commit  him  to  custody 
by  a  process  of  such  a  nature,  that  the  prisoner  is  not  entitled 
to  the  jail  liberties ;  cannot  be  discharged  by  the  United 
States  bankrupt  law,  or  the  State  insolvent  act,  and  can  only 
be  released  from  imprisonment  by  death,  by  the  payment  of 
the  money,  or  by  the  discretionary  action  of  the  surrogate. 
It  was  insisted  by  the  counsel  for  the  creditors,  unless  I 
greatly  misapprehend,  that  inability  to  pay  was  no  excuse  on 
the  proceeding  before  the  surrogate;  but  would  be  useful 
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only  npon  a  Bubseqnent  appeal  by  the  prisoner  to  the  Burro- 
gate's  discretion.  This  is  a  very  important  doctrine  if  correct, 
and  it  should  be  carefully  examined. 

The  authority  possessed  by  the  surrogate  is  to  be  found  in 
section  6,  subsection  4,  of  title  1,  above  mentioned,  which 
authorized  him  to  enforce  lawful  orders,  process,  and  decreefi, 
by  attachments  in  form  similar  to  those  used  by  the  Court  of 
Chancery  in  analogous  cases. 

In  carrying  out  the  authority  thus  intrusted  to  him,  the 
surrogate  must  strictly  follow  the  directions  of  the  statate. 
By  section  10  of  the  aforesaid  title  13,  he  is  first  to  issue  an 
attachment  directing  the  penalty  in  which  the  defendant  is  to 
give  a  bond.  When  the  defendant  is  brought  into  coart, 
interrogatories  must  be  filed  (section  19),  to  which  the  defend- 
ant shall  make  written  answers.  Proof  may  be  taken,  and 
the  court  shall  then  determine  whether  the  defendant  has 
been  guilty  of  the  misconduct  alleged.  The  case  of  Brush 
V.  Zee  (6  Abb.,  N.  S.,  50),  where  no  interrogatories  were 
filed,  was  a  proceeding  by  order  to  show  cause  taken  under 
section  5,  which  section,  as  I  have  above  pointed  out,  is  appli- 
cable to  courts  of  record,  and  not  to  Surrogates'  Courts. 

The  same  is  true  of  the  case  of  The  Albany  City  Bank  v. 
Schermerhjom  (9  Paige,  872).  That  was  a  proceeding  in  a 
court  of  record  under  section  5,  above  cited.  A  remark  of 
the  chancellor  at  page  375  is  worthy  of  notice.  He  says  that 
the  filing  of  interrogatories  ^^  appears  to  be  absolutely  neces- 
sary in  a  proceeding  by  attachment  unless  the  defendant 
admits  the  alleged  contempt."  Of  the  application  of  this 
last  clause  to  the  present  case  I  shall  speak  hereafter.  This 
course  of  filing  interrogatories  is  recognized  in  the  important 
case  of  Seaman  v.  Duvyea  (10  Barb.,  523,  S.  C,  11  N.  Y., 
824).  And  the  right  of  the  defendant  to  be  heard  in  reply 
to  the  charge  of  misconduct,  in  disobeying  the  decree,  is  fnliy 
admitted  in  Doran  v.  Demjmy  (1  Brad.,  490)  and  SaUu9  v. 
Saltue  (2  Lansing,  9). 

In  the  case  of  Sbsack  v.  Rogers  (11  Paige,  608),  the  chan- 
cellor decided  that  since  the  act  to  abolish  imprisonment  for 


1870.]  OF  THE  STATE  OF  NEW  YORK.  413 


In  the  Matter  of  Watson. 


debt,  an  attachment  would  not  issne  on  a  final  decree  against 
an  executor.  It  is  true  that  tlie  language  of  that  act  does 
not  reach  Surrogates'  Courts ;  but  the  spirit  of  the  act  does, 
as  is  acknowledged  by  the  late  able  surrogate  of  New  York, 
in  Dcran  v.  Dempaey.  The  chancellor,  however,  at  page  606, 
says  that  the  case  of  a  trustee  who  willfully  retains  possession 
of  a  fund,  which  was  still  in  his  hands  and  actually  under  his 
control,  in  contempt  of  the  authority  of  the  court,  would  not 
be  within  the  non-imprisonment  act.  And  this  same  idea, 
yiz.,  that  an  executor  is  only  to  be  punished  for  a  willful 
refusal  to  pay  when  he  is  able,  is  found  in  Doran  v.  Dempsey 
and  in  Saltus  y.  Salius. 

It  is  highly  important,  therefore,  that  the  defendant  should 
have  the  privilege  granted  him  by  statute,  of  interrogatories 
''specifying  the  facts  and  circumstances  all^;ed  against  him, 
and  of  an  opportunity  to  answer  to  the  same." 

It  will  be  seen  by  reference  to  section  1  that  the  miscon- 
duct for  which  a  person  can  be  fined  or  imprisoned  must  be 
such  as  defeats,  impairs,  <&c.,  the  rights  or  remedies  of  a 
party.  Now,  since  the  enactment  of  a  statute  authorizing  an 
execution  on  a  surrogate's  decree,  it  would  seem  to  be  a  harsh 
construction  to  hold  that  mere  non-payment  of  a  decree 
defeated  or  impaired  rights  or  remedies.  Mere  non-payment ; 
that  is,  where  the  person  has  not  been  allowed  to  show  his 
inability  to  pay. 

There  is  still  another  consideration  which  makes  this  right 
still  more  important. 

It  is  laid  down  by  the  chancellor  in  The  People  v.  Spald- 
ing (10  Paige,  284,  affirmed  7  Hill,  301),  that  when  a 
defendant  is  ordered  to  ptfy  a  sum  of  money  it  becomes  a 
debt,  and  the  precept  to  commit  him  is  in  the  nature  of 
a  capias  ad  saHefacienduniy  and  he  may  be  discharged  under 
the  insolvent  act.  But  where  a  fine  is  imposed  for  a  willful 
contempt,  in  violating  an  injunction,  or  for  other  criminal 
conduct  of  like  nature,  he  cannot  be  discharged  by  insolvent 
laws  or  bankrupt  law ;  but  is  in  the  same  position  as  if  a  fine 
were  imposed  on  a  conviction  for  assault  and  battery.    To  the 
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same  effect  was  V<m  Weed  v.  Van  Wesd  (8  Paige,  88).  In 
the  eaee  of  The  People  v.  Bennett  (4  Paige^  28^),  the  same 
general  principle  wm  Md  down,  showing  that  when  a  p«iy 
is  committed  for  not  pajing  a  sum  of  money,  he  is  entitled  to 
the  jail  liberties ;  but  when  committed  for  non-payment  of  a 
fine  imposed  for  contempt  of  court,  he  must  be  closely  con- 
fined. (Chap.  480,  Bess.  Laws  1847,  title  1,  art  1,§  4.)  And  in 
that  particular  ease  the  chanceUor  points  out  that  inasamdi 
as  the  process  of  commitment  did  n^t  show  that  tlie  defend- 
ant had  been  actually  convicted  and  fined  for  a  contempt, 
and  that  he  was  committed  for  the  non-payment  of  such  &k 
(although  the  fact  was  so),  therefore  the  sheriff  was  not  liaUe 
for  having  allowed  the  defendant  the  jail  liberties. 

From  this  case  it  appears  that  when  «the  oommitoient 
charges  the  defendant  with  a  contempt  and  imposes  a  fine,  he 
cannot  be  discharged  under  the  insolvent  act,  nor  is  he  enti- 
tled to  the  jail  liberties. 

That  is  the  form  of  the  commitment  in  the  present  case. 
It  charges  him  with  a  contempt  and  imposes  a  fine.  If,  there- 
fore, this  commitment  is  legal,  the  defendant,  although  unable 
to  pay,  can  never  be  relieved  from  close  custody  except  in  the 
discretion  of  the  surrogate  under  section  20.  It  is  to  be 
observed  that  the  warrant  charges  the  defendant  with  a  con- 
tempt and  imposes  a  fine  therefor.  So  far  as  I  can  di&co?er, 
the  only  authority  for  a  surrogate  to  punish  contempt  is  to  be 
found  in  subdivision  6  of  section  6,  page  222,  which  applies  to 
the  preservation  of  order  in  court  during  a  judicial  proceeding. 
I  do  not  think  that  the  right  of  the  surrogate  in  the  present 
case  can  be  increased  by  giving  the  name  of  contempt  to  the 
act  of  the  defendant  Those  sections  of  title  13,  which  are 
made  applicable  to  Surrogates'  Courts,  have  nothing  in  them 
which  authorizes  the  use  of  the  word. 

In  this  present  case,  although  Watson  had  been,  attached 
in  1868,  yet  the  proceeding  under  which  this  commitment 
was  issued  seems  to  have  commenced  by  an  order  made'Xay 
2, 1870,  requiring  him  to  appear  and  answer  for  his  miseon- 
duct  in  not  paying  the  aforesaid,  moneys.    Upon  this  order 
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he  appeared.  It  is  not  shown  that  any  interrogatories  were 
iiled.  He  admitted  a  refosal  and  neglect  to  pay  the  money, 
but  that  cannot  be  considered,  in  the  language  of  the  chancel- 
lor '*  an  admission  of  the  alleged  contempt."  The  language 
16  peremptory.  The  court  shall  cause  interrogatories  to  be 
filed,  and  the  defendant  shall  make  written  answers  on  oath. 
It  is  not  enough  for  the  surrogate  to  say  that  no  satisfactory 
excuse  has  been  made.  The  statute  prescribes  how  the  accu- 
sation and  how  the  excuse  shall  be  matde ;  and  the  court  (at 
least  when  its  only  power  is  statutory),  must  follow  that 
course.  The  surrogate  then  proceeded  to  adjudge  the 
defendant  to  be  guilty  of  the  misconduct  alleged  against  him. 
This  misconduct  appears  to  have  been  a  non-payment  of  the 
d^ree ;  and  for  this  he  imposes  a  fine  of  the  amount  of  the 
decree,  and  imprisons  him  till  it  is  paid. 

Now  I  have  already  pointed  out  that  this  process  is  not 
as  it  is  required  to  be  (2  B.  S.,  In.  p.  222,  §  6,  sub.  4), 
"  in  form  similar  to  that  used  by  the  Court  of  Chancery  in 
analogous  cases."  For  the  Court  of  Chancery  in  the  case  of 
a  decree  for  the  payment  of  money,  issued  a  precept  in  the 
nature  of  a  capias  ad  satis/aciendumj  not  a  commitment  to 
dose  custody  for  an  actual  contempt,  or  an  actual  disobedi- 
ence. The  distinction  will  be  seen  at  once  on  examination 
of  the  chancery  forms,  and  it  is  shown  in  the  cases  decided  by 
the  chancellor,  and  above  cited. 

There  are  many  cases  in  the  Supreme  Court  now,  where 
the  defendant  may  be  imprisoiled  under  execution.  A 
recovery  of  money  against  a  trustee  would  be  one  instance. 
(Code,  §  179,  sub.  2.)  The  form  of  such  an  execution 
would  be  to  commit  the  defeiidant  till  he  should  pay  the 
judgment  or  be  discharged  according  to  law.  (Code,  §  289, 
sub.  8.)  But  on  such  a  recovery  no  process  could  issue  which 
should  place  a  defendant  in  close  custody,  as  he  might  be 
placed  for  violating  an  injunction.  The  analogy  to  the  pre- 
sent case  seems  to  me  to  be  strong. 

I  have  not  Overlooked  the  ci»e  of  Seaman  v.  Dv/ryea  ;  but 
it  is  to  be  observed  that  that  case  was  decided  on  demurrer  to 
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the  anawer.  That  by  the  answer  it  was  alleged  that  upon  the 
return  of  an  attachment,  interrogatories  were  filed  and  served, 
to  which  the  defendant  made  answers,  and  thereupon  proceed- 
ings were  had.  And  on  the  demurrer,  of  course,  the  answer 
was  to  be  taken  as  fiivorably  as  possible  for  the  defendant 

But  it  is  worthy  of  remark,  that  in  that  very  matter  the 
defendant,  Seaman,  having  sued  out  a  habea»  carpuSj  and 
having  been  remanded  by  the  county  judge,  was  discharged 
by  the  judgment  of  the  General  Term  delivered  on  certiorari. 
(New  York  Legal  Observer,  a'^oL  7,  page  70.) 

By  the  23d  section  (2  R.  S.,  m.  p.  538),  when  the  miscon- 
duct consists  of  the  omission  to  perform  some  act  or  dotj 
which  it  is  yet  in  the  power  of  the  defendant  to  perform,  he 
shall  be  imprisoned  only  until  he  shall  have  performed  such 
act  or  duty,  and  paid  such  fine,  &c. 

Now,  thq  misconduct  alleged  in  the  present  instance  iras 
tlie  omission  to  pay.  It  seems  to  me,  therefore,  that  thi« 
section  implies  that  there  must  be  an  adjudication  that  it  is 
in  the  power  of  the  defendant  to  pay.  And  this  is  a  matter 
which  the  defendant  ought  to  have  had  an  opportunity  to 
answer  on  interrogatories.  But  he  had  no  such  opportunity, 
and  no  such  adjudication  was  made. 

The  conclusions  to  which  I  have  come,  are 

1st.  That  the  Surrogate's  Court  not  being  a  court  of  record, 
cannot  punish  as  for  a  criminal  contempt,  except  for  inte^ 
ruptions  to  business  during  judicial  proceedings. 

2d.  That  for  the  same  reason,  it  cannot  enforce  civil  rem^ 
dies  by  proceedings  as  for  contempts. 

3d.  That  the  enforcement  of  decrees  by  attachment  must 
be  by  process  similar  to  that  of  the  Court  of  Chanoeiy  in 
analogous  cases,  and  must  be  governed  by  sections  16,  &^ 
above  mentioned. 

4th.  That  those  sections  make  the  filing  of  interrogatories, 
and  the  opportunity  to  answer  imperative,  and  that  the  8Q^ 
rogate  cannot  proceed  otherwise. 

5th.  That  in  cases  analogous  to  the  present,  the  process  of 
the  Cr^urt  of  Chancery  was  in  the  nature  of  a  ca  sa^  and  not 
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in  the  form  of  ft  commitment  for  a  contempt,  the  defendant 
on  the  face  of  the  process  being  entitled  nnder  the  former  to 
the  jail  liberties^  and  to  be  discharged  by  the  insolvent  and 
bankrupt  laws,  which  under  the  latter  lie  was  not  entitled  to 
either. 

6th.  That  the  process  against  this  defendant  on  the  con- 
trary, is  in  the  form  of  a  commitment  for  a  contempt. 

7th.  That  the  prisoner  must  be  discharged. 


WiLLiAic  Shepfabd,  Respondent,  v.  John  T«  Stsslb,  et  al.. 

Appellants. 

(GaRKBAii  Tbsic,  Thibd  Dibtbict,  Mat,  1860.) 

Where  an  unflniBihed  ressel  leares  the  shipyard  of  her  builder  for  fturther 
work  to  be  done  upon  her  at  another  port  (three-quarten  of  a  mile  distant), 
and  proceedings  to  enforce  a  lien  under  chapter  482,  Laws  186S),  for 
debt  contracted  at  the  shipyard  are  taken  before  she  leares  such  port,  the 
lien,  it  seems,  is  not  lost,  although  no  specidcation  as  required  by  section 
3  of  the  act  has  been  filed. 

If  a  particolar  statement  of  the  daiqi,  specifying  hi  detail  the  items,  Ac., 
with  dates,  is  filed  in  due  time,  althoagh  filed  as  part  of  the  proceedings 
to  enforce  the  lien,  and  not  separately,  it  is  a  compliance  with  the 
requirements  of  the  statute  (§g  2  and  8),  in  regard  to  the  filing  of  a  speci- 
fication. 

This  is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  on  the  9th  day  of  December,  1867,  in  Ulster 
county  clerk's  office,  in  fietyor  of  the  plaintiff,  against  the 
defendants,  for  $761.16,  damages  and  costs. 

This  action  was  upon  a  bond  giyen  by  William  0.  Kore 
and  the  defendants  Steele  and  Mills,  nnder  section  11  of  the 
^^  act  to  provide  for  the  collection  of  demands  against  ships 
and  vessels,'^  passed  April  24, 1869  (Laws  of  1863,  page  596), 
to  procure  the  discharge  of  the  schooner  "  Charles  S.  IBlayliss," 
which  had  been  seized  by  virtue  of  a  warrant  issued  under 
said  act. 

The  vessel  was  built  by  one  Jacob  Fox,  at  his  shipyard  in 
South  Bondout,  for  the  defendant  Steele  and  others,  and  Fox 
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employed  the  plaintiff  to  do  the  iron  work.  Steele  was  pro- 
sent  during  the  progress  of  the  work,  and  directed  in  regard 
tliereto. 

The  schooner  was  launched  on  the  8th  of  September,  1866 ; 
on  that  day  she  was  taken  to  Wilbur  from  the  port  of  South 
Eondout,  which  is  in  the  town  of  Esopus,  across  tlie  creek,  a 
distance  of  from  one-half  to  three-fourths  of  a  mile,  to  have 
a  center-board  put  in ;  Wilbur  is  in  the  town  of  Kingston, 
where  she  remained,  and  where,  on  the  12th  of  September, 
1866,  she  was  seized  as  aforesaid.  South  Rondout  and  Wil- 
bur are  both  situate  on  the  Rondout  creek,  which  is  an  arm 
of  the  sea. 

The  plaintiff's  application  for  the  warrant  stated,  pursaant 
to  the  second  requirement  of  section  5  of  said  act,  the  items, 
with  their  dates,  composing  the  alleged  debt,  and  which  was 
the  only  specification  filed.  This  application  was  presented 
and  read,  on  applying  to  the  county  judge,  on  the  18th  of 
September,  1866,  and  afterward  on  the  same  dayJUedin  the 
county  clerk's  office.  On  the  same  day  the  county  judge 
issued  the  warrant,  the  vessel  was  seized,  and  the  bond  for  its 
discharge  given.  The  other  fitcts  appear  in  the  following 
opinion. 

S.  Z.  StebbinSj  for  the  appellants. 

jK  Z.  Wesiln'ookj  for  the  respondent. 

Present — Millbb,  Ingalls,  and  Fbceham,  J  J. 

By  the  Court — Inoalls,  J.  It  seems  to  be  settled  by 
authority  that,  in  case  a  vessel,  upon  which  labor  lias  been 
expended  and  materials  furnished  in  its  construction,  has  not 
departed  from  the  port  where  the  work  was  performed  and 
materials  were  provided,  the  lien  created  by  statute  for  anch 
labor  and  materials  continues,  although  a  specification  of  sneh 
lien  provided  by  the  statute  of  1862  (p.  957,  §  2),  has  not  been 
filed.  {In  the  Matter  of  TUtoriy  19  Abb.,  50 ;  Delany  v.  J!M 
4  Rob.,  712.) 
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It  is  contended  by  the  coonsel  for  the  appellant  that,  from 
the  &ct8  in  this  case,  the  vessel  must  be  deemed  to  have 
departed  from  the  said  port  previons  to  the  commencement 
of  the  proceedings  to  enforce  such  lien.  In  this  we  think  he 
is  mistaken.  She  was  launched  on  the  8th  of  September,  in 
an  unfinished  state,  and  ran  over  to  the  opposite  side  of  the 
Rondout  creek,  to  Wilbur,  a  distance  of  from  half  to  three- 
quarters  of  a  mile,  for  the  purpose  of  having  a  center-board 
put  in,  and  from  thence  she  was  taken  to  Jersey  City,  to  be 
finished.  When  the  proceedings  were  instituted  the  vessel  laid 
at  Wilbur,  not  having  departed  upon  a  voyage,  nor  was  slie 
employed  in  any  business  or  trade.  We  are  clearly  of  opinion 
that,  within  the  doctrine  settled  in  Hanoox  v.  Dunning  (6 
Hill,  494),  this  vessel  should  not  be  regarded  as  having  left  the 
port  within  the  meaning  of  the  statute  creating  such  lien. 
(See,  also.  In  the  Matter  of  the  StearnhoiU  J,  E.  Coffee,  Alcot's 
R.,  401.) 

Independent  of  the  view  taken,  I  think  there  was  a  substan- 
tial compliance  with  the  requirement  of  the  statute  in  regard 
to  the  filing  of  the  specification,  as  on  the  12th  day  of  Sep- 
tember, 1866,  there  was  filed  in  the  clerk's  office  of  the  county 
of  Ulster,  as  a  part  of  the  proceeding  to  enforce  such  lien,  a 
particular  statement  of  the  plaintiff's  claim,  specifying  in 
detail  the  items  of  labor  performed  and  materials  furnished 
in  the  construction  of  said  vessel,  with  the  dates  of  the  respec- 
tive items.  The  language  of  the  statute,  in  relation  to  the 
filing  of  specifications,  is  as  follows :  '^  Cause  to  be  drawn  up 
and  filed  specifications  of  such  lien,  which  may  consist  either 
of  a  bill  of  particulars  of  the  demand,  or  a  copy  of  any  con- 
tract," &c.  A  more  perfect  bill  of  particulars  could  not  well 
be  prepared  than  that  which  accompanied  the  proceedings 
which  were  filed.  The  statute  should  receive  a  reasonable 
construction,  and  substance  should  not  be  sacrificed  to  mere 
form.  Every  beneficial  object  which  could  have  been  contem- 
plated as  the  result  of  filing  such  specification  was  attained  in 
this  case  by  making  such  statement  a  part  of  the  proceedings. 
Certainly  all  parties  interested  would  be  as  fully  informed  of 
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the  latiire  and  extent  of  the  plaintiff  ^s  claim  by  an  ingpedaon 
of  the  specification  accompanying  the  proceedings  filed  as  they 
would  have  been  if  a  separate  paper  had  been  filed  oonbuning 
the  items  of  the  claim. 

The  appellant's  counsel  further  contends  that  the  statute 
of  1862,  under  which  the  plaintiff's  proceedings  were  insti- 
tuted, is  void,  because  it  encroaches  upon  the  admira%  juria- 
diction  of  the  United  States.    The  contrary  of  this  propositioii 
has  been  repeatedly  adjudged.    {In  the  maUer  of  the  tAeam- 
ship  Oiroamanj  50  Barb.,  400,  and  cases  therein  cited ;  Bird 
y.  Steamboat  Jo§ephiney  50  Barb.,  601 ;  Joseph  M.  Price  t. 
The  Ship  JVortaaytf  manuscript  opinion  of  Judge  Bi.atqhiobd.) 
To  my  mind  it  is  very  clear  that  the  county  judge  had  yaisr 
diction  to  entertain  the  proceedings.    The  work  performed 
and  materials  furnished  were  not  expended  in  r^Muring  a 
vessel  which  had  been  in  service ;  but  in  constructing  upon 
land  a  new  vessel  which  had  not  been  employed  in  any  trade 
or  business,  nor  had  she  received  an  outfit,  license  or  clear- 
ance when  the  proceedings  were  instttuted.     Hence  the 
case  is  relieved  of  some  questions  which  might  ariae  in  regaid 
to  a  foreign  vessel  which  had  put  into  port  merely  tor  repair- 
ing, or  a  vessel  which  was  employed  in  running  from  this  to 
another  State.    (See  also  Peqple^s  Perry  Company ^  qfBot^ 
V.  JBeere,  20  How.,  IT.  S.,  p.  893 ;  MeOmre  t.  Oardj  21 
How.,  U.  S,  218.)    The  case  at  bar  is  clearly  distingnidiable 
from  Bird  v.  The  Steamship  Josephine  (39  N.  Y.^  19).    The 
foregoing  are  all  the  questions  discussed  by  the  appellant's 
counsel  upon  the  aigument.     I  have  examined  the  other 
exceptions  stated  in  the  points  submitted,  and  do  not  per- 
ceive that  any  material  error  was  committed  by  the  referee. 

The  judgment  should  be  affirmed  with  costs.''^ 

*  Affirmed  by  the  Court  of  Appeala. 
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JoesPH  McLban,  et  9l.jV.  Thb  Rbpui^ic  Firb  Iksusakgb  Com- 

PANT  OF  THB  ClTY  OF  NbW  ToBK. 

(OsRBBAL  TsBac,  Thibd  Dbpabtiibht,  BBPrmeaBR,  1800.) 

Where  an  msimmGe  company  has  accepted  a  risk  which  it  determineB  to 
cancel,  the  insured  is  entitled  to  reasonable  notice  of  such  determination. 

And  when  it  Intrusts  fhe  duty  of  cancellation  to  its  agent,  and  omits  to  pre- 
scribe the  time  within  which  the  same  ahall  be  perfected,  nothing  short 
of  an  abeolnte  abuse  of  discretion  or  fraud  on  the  part  of  the  agent  in 
n^lectiug  to  make  the  cancellation  relieres  the  principal  from  liability. 

This  action  waa  brotiglit  to  reoover  tiie  amount  insured  by 
the  defendant  upon  the  plainti£&'  steamer  Columbus.  The 
insurance  was  $9,500,  and  was  effected  by  policy  of  the 
defendants,  No.  8,039,  at  Troy,  through  their  agents  there, 
B.  A.  Tillmghast  &  Son,  on  the  28th  of  February,  1866, 
to  continue  for  one  year  iVom  that  date.  On  the  25th  of 
February,  1867,  Rogers,  of  Troy,  also  an  insurance  agent, 
through  whom  the  plaintiflb  effected  all  their  insurances,  not 
only  on  the  Columbus,  but  on  their  other  steamboat  property, 
went  to  B.  A.  Tillinghast  &  Son  and  procured  from  them,  for 
the  plaintifb,  the  following  renewal  of  the  policy : 

Office  of  Rbfublio  Fire  Insuhanob  Co., ) 

No.  16  Wall  Street.        f 

No.  8,173.  Beceived  from  Joseph  McLean  and  others  thirty- 
one  and  ^^  dollars,  being  the  premium  on  $2,500,  insured 
under  policy  No.  8,039,  which  is  hereby  continued  in  force  for 
one  year,  to  wit,  from  the  26th  day  of  February,  1867,  until 
the  26th  day  of  February,  1868,  at  noon. 
Signed,  in  the  city  of  New  York,  on  Ae  3d  day  of  Novem* 
ber,  1865,  but  not  valid  unless  countersigned  bj  B.  A« 
Tillinghast  &  Son,  agent  of  this  company  at  Troy. 

ROBERT  J.  HOWE,  President. 
D.  F.  Cdrrt,  Secretary. 

Countersigned  and  issued  this    ) 
26th  day  of  February,  1867.  J 

B.  A.  TILLINGHAST  &  SON,  AgenU. 
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And  this  renewal  was  immediately  sent  bj  Rogers,  who 
resided  at  Troy,  to  the  plaintiff's  office  in  West  Troy  and 
received  by  them  there. 

It  appeared  that  Tillingliast  &  Son  were  in  the  habit  of 
receiving  from  the  defendant  policies  signed  by  its  officere, 
and  also  renewals,  which  were  good  when  conntersigned  by 
them.  The  method  of  doing  business  between  the  two 
agents,  Rogers  and  Tillingliast  &  Co.,  was  as  follows :  They 
were  in  the  habit  of  applying  to  each  other  for  and  receiving 
policies  for  their  respective  clients,  from  the  companies  repre- 
sented by  each,  and  settling  with  each  other  as  to  the  pre- 
miums at  the  end  of  each  month.  When  Rogers  applied,  for 
his  clients,  to  Tillinghast  &  Son  for  a  policy  in  one  of  their 
companies,  and  received  it,  he  credited  them  in  his  bookwitii 
the  amount  of  the  premium,  and  when  they  applied  to  him 
for  a  policy  for  their  clients  in  one  of  his  companies,  and  he 
delivered  it,  he  charged  them  the  amount  of  the  account  in 
his  book.  They  also  followed  the  same  custom  in  their  books, 
and  the  accounts  were  settled  generally  monthly. 

When  Rogers  procured  the  renewal,  ou  the  36th  of  Feb- 
ruary, 1867,  he  credited  them  the  amount  of  the  premium, 
$31.25,  which,  deducted  from  the  debits  he  then  had  against 
them  for  policies  they  had  obtained  from  him,  still  left  a  bal- 
ance his  due  from  them  of  $7.24. 

Tillinghast  &  Son,  having  renewed  the  insurance  for  a  year, 
reported  that  back  to  the  defendant.  On  the  27th  Febroary, 
it  wrote  T.  &  Son  that  it  desired  to  raise  its  rates,  and  request- 
ing them  to  have  the  renewal  canceled  unless  the  insured 
would  pay  two  per  cent  instead  of  one  and  one-fourth,  at 
which  the  policy  had  been  originally  issued,  and  just  been 
renewed. 

On  the  28th  day  of  February,  the  next  day,  Joseph  Til- 
linghast went  to  Rogers  and  stated  that  they  wanted  two  per 
cent,  and,  if  he  did  not  wish  to  pay,  they  desired  to  discon- 
tinue the  risk.  It  appeared  that  at  this  time,  and  at  the  end 
of  every  month,  insurance  agents  are  very  busy  in  making 
their  returns  to  the  companies  who  employ  them.    Rogers 
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declined  to  pay  the  additional  premium  for  a  continuance,  but 
stated  to  Tillinghast  that  he  was  then  very  busy,  and  asked 
him  to  give  him  until  the  next  day  to  "  get  it  up,"  (the  policy) 
and  get  a  new  risk  substituted.  On  the  next  day  (the  1st  of 
March),  they  met  in  the  street,  and  Rogers,  being  still  much 
hurried,  got  from  Tillinghast  a  consent  to  postpone  the  can- 
collation  until  tlie  next  day,  to  enable  Sogers  to  ^^  get  it  up,"' 
the  renewal,  and  substitute  another  policy. 

Tillinghast  gave  evidence  on  behalf  of  the  defendant,  to 
the  effect  that  he  told  Rogers,  on  the  first  interview,  that  ho 
must  consider  the  renewal  as  then  canceled,  and  that  the  giv- 
ing time  was  merely  to  permit  Rogers  to  get  the  renewal  from 
West  Troy.    But  this  was  denied  by  Rogers, 

The  term  "  get  up,"  used  as  to  a  policy  or  renewal,  was 
proved  to  have  a  fixed  technical  meaning  among  insurance 
men,  and  to  import  the  relieving  a  company  from  the  risk, 
and  terminating  the  policy. 

The  Columbus  was  totally  destroyed  by  fire  at  Athens, 
Greene  county,  on  the  night  of  the  1st  of  March,  1867.  On 
the  morning  of  the  2d  of  March,  Rogers,  not  knowing  of  the 
fire,  made  out  a  policy  in  the  Merchant's  Insurance  Company, 
on  the  Columbus,  for  $2,500,  and  took  it  across  the  river  to 
the  plaintiff'  office.  He  told  the  person  in  charge,  John 
Riley,  that  Me  wished  to  make  some  change  in  their  policies. 
The  bundle  of  policies  belonging  to  them  was  handed  over  to 
him,  and  he  extracted  from  the  bundle  the  defendant's  renewal 
and  put  in  its  place  the  Merchants'  policy.  Neither  Riley 
nor  any  of  the  plaintiffii  knew  at  the  time  what  he  had  done, 
nor  what  policy  he  had  exchanged,  he  being  in  the  habit  of 
effecting  all  their  insurance,  and  coming  over  and  substituting 
policies  without  much  inquiry  on  their  part.  Rogers  took  the 
renewal  across  to  Troy ;  and,  on  his  way  to  his  own  office, 
called  at  Tillinghast's  and  left  it  there,  where  they  wrote  upon 
it  ^^  canceled,"  etc.,  as  it  appeared  when  put  in  evidence. 
Rogers,  on  arriving  at  his  office,  learned  fr*om  his  partner  of 
the  fire ;  Duffy,  one  of  the  plaintiffs,  having  been  over  and 
left  word  at  R.'s  office.    Rogers  immediately  went  back  to 
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West  Troj  and  stated  to  Biley  that  he  took  away  the  renewal 
and  left  the  new  policy,  not  knowing  that  the  Columbus  wu 
then  bnrned.  He  said  he  wanted  to  get  back  the  new  poliey, 
as  it  was  not  holden.  The  plaintiff's,  after  taking  advice,  gave 
it  up,  and  Bogers  destroyed  it. 

The  plaintiffs  were  in  the  habit  of  paying  Bogers  whenever 
he  sent  in  his  account,  and  they  did  pay  him  in  full  about  Ae 
2d  of  March. 

The  court  left  the  question  to  tiie  jury  whetihar  Tillinghast 
&  Son,  the  defendant's  agents,  canceled  the  policy  on  the  88tk 
of  February  or  consented  to  postpone  it  until  the  3d  of  Maieh, 
as  testified  by  Bogers,  to  enable  him  to  get  a  new  risk ;  and 
the  court  charged  them  substantially  that  the  defendants  had 
a  right,  under  the  circumstances,  to  cancel  instantery  without 
any  previous  notice,  and  without  paying  back  anything,  and 
that  notice  to  Bogers  of  cancellation  was  sufficient. 

The  defendant  excepted  to  the  court's  refusal  to  hold  that 
the  renewal  was  never  valid  or  effectual  to  bind  the  defendant ; 
also,  to  its  refusal  to  hold,  as  matter  of  law,  that  the  renewal 
had  been  canceled ;  also,  to  its  refusal  to  hold  that  if  Bogere 
was  ignorant  of  the  fire  when  he  made  out  the  new  policy, 
although  after  the  fire,  that  policy  was  binding. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $2,850,  and  the 
court  ordered  the  defendant's  exceptions  to  be  heard  at  the 
General  Term  in  the  first  instance. 


John,  ff,  Heynolchy  for  the  defendant 

Matthew.  Saky  for  the  plaintiffs. 

Present — Inoalls,  Hogbboom  and  Fboxham,  J  J. 

By  the  Court — ^Ikoalls,  P.  J.  It  is  ver^  dear  that  there 
was  a  valid  renewal,  by  the  defendant,  of  the  policy  in  qne^ 
tion ;  and  hence  the  important  question  is,  whethw  such 
policy  was  canceled  previous  to  tlie  fire  and  subsequent  to  the 
renewal.    There  is  some  conflict  between  tlie  agents  of  the 
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plaintifis  and  defendant,  in  their  evidence  in  regard  to  the 
transaotiony  and  it  was  the  province  of  the  jury  to  settle  that 
qnesticm,  and  we  most  assume  that  they  found  the  fttets 
favorably  to  the  plaintiffii.  The  defendant  negotiated  with 
the  pkintifb  through  Messrs.  Tillin^iast  &  Son,  who  were 
the  general  agents  of  the  defendant,  in  effecting  insurance, 
and  in  doing  whatever  was  necessary  in  transacting  such 
business.  The  authority  of  a  general  agent  in  effecting  insu* 
ranoe,  and  the  extent  of  the  responsibility  of  the  principal 
for  the  acts  of  such  agent,  is  well  defined  by  repeated  adjudi- 
cations. {Boehen  v.  WiJUami^iargh Ins.  Co.,,  85  K.  Y,  131 ; 
Truitees  cf  Firei  Baptist  ChurA  v.  The  Brooklyn  Ins.  Co.j 
19  N.  Y.,  806 ;  Ooit  v.  Tks  N.  P.  Ins.  Co.,  35  Barb.,  189 ; 
CofirrM  v.  Ths  0.  O.  In$.  Co.,  40  Barb.,  293.)  The  defend- 
ant did  not  unconditionally  refuse  to  continue  the  risk,  but 
gave  its  i^nts  the  following  direction : 

^^  Ofitoe  or  Bbpubuo  Iksurahob  Oompakt,  ) 
163  Bboadwat,  Nbw  Yobk,  37^A  Fekrmrj/y  1867.     ( 

'^  B.  A.  TnjjMOHAOT  &  Son  ; 

"  OenUem&n. — ^Beport  No.  8173  is  received.    The  rat^  on 

steamboats  is  two  per  cent  here,  and  we,  of  course,  cannot 

ti^e  a  risk  for  less  than  the  rate.    PUem  comedy  or  gei  two 

per  eoni.   We  don't  care  about  insuring  steamboats  any  way, 

but  when  we  do,  we  must  get  full  rates. 

**  Very  respectfully, 

«D.  r.  CUEEY." 

TiUinghast,  the  defendant's  agent,  qalled  upon  Bogers,  the 
plaintifis'  agent,  on  the  38th  of  February,  1867,  and  informed 
him  of  the  directions  whidi  he  had  received  from  the  com- 
pany, and  Eogers  declined  to  pay  the  premium  required,  but, 
owing  to  the  pressure  of  business,  requested  a  delay  until  the 
following  day,  "  to  get  up  the  policy,"  viz.,  to  relieve  the 
company  of  the  risk;  which  was  granted  by  TiUinghast. 
And  there  was  a  further  extension  until  the  3d  day  of  March, 
and  the  vessel  was  destroyed  by  fire  on  the  night  of  the  1st 
of  Kardi.  The  court  charged  the  jury  as  follows :  ^'  The 
question  is,  did  he  (tiie  defendant's  agent)  give  him  (the 

Lansing — ^Vol.  IH        54 
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plaintiflG^'  agent)  time  first,  for  one  day,  and  then  next,  for 
another  day,  to  procure  the  renewal  certificate,  and  to  con- 
tinue the  risk  in  the  mean  time  f    If  he  did,  the  defendants 
are  liable ;  for,  before  those  two  days  had  expired,  the  pro- 
perty burned  up,  and  the  loss  was  sustained.    If,  on  the  con- 
trary, on  the  28th  of  February,  the  defendants'  agent  gave 
him  explicit  notice,  whether  verbally  or  in  writing,  whether 
by  showing  the  letter  or  said  so  orally,  that  the  risk  must  be 
considered  at  an  end,  and  the  cancellation  was  to  take  effect 
from  that  time,  the  defendants  are  not  at  all  liable,  and  there 
would  be  no  propriety  in  rendering  a  verdict  against  them.^' 
This  was  substantially  the  ground  upon  which  the  case  was 
submitted  to  the  juiy,  and  upon  which  it  was  disposed  of  at 
the  circuit.    The  case  is  therefore,  in  my  judgment,  reduced 
to  this  single  proposition,  whether  what  occurred  between 
Tillinghast  and  Eogers  at  the  interview  on  the  28th  of  Feb- 
ruary had  the  effect  absolutely  to  cancel  the  insurance  at  that 
time.    While  I  do  not  regard  the  question  entirely  free  from 
difficulty,  yet  I  am  inclined  to  the  conclusion  that  the  rnling 
of  the  court  is  defensible.    The  defendant  did  not,  in  the 
letter  of  instruction  to  the  Tillinghasts,  prescribe  the  time 
within  which  the  business  should  be  transacted  by  which  the 
policy  was  to  be  canceled,  unless  the  increased  premium  should 
be  paid,  nor  the  manner  in  which  the  same  was  to  be  performed 
by  the  agent,  but  evidently  left  that  to  the  discretion  of  sndi 
agent,  who  had  the  power  to  issue  and  renew  policies  of  insn- 
ranee,  and  to  do  any  act  within  the  scope  of  such  general 
agency.   The  tendency  of  recent  adjudication  is  to  regard  with 
considerable  liberality  the  acts  of  such  agents  in  binding  the 
principal,  when  fraud  is  not  imputed.    In  Boehen  v.  TFB- 
Uamabnrgh  Ifis,  Co.  (85  N.  Y.,  181),  the  court  sustained  the 
insurance,  although  the  insured  did  not  pay  the  preminm 
when  the  certificate  of  renewal  was  delivered,  and  the  policy 
Expressly  provided  that  the  same  should  not  be  considered 
binding  until  the  premium  was  paid.    It  is  clear  from  the 
evidence  of  Sogers  that  he  did  not  understand  that  the  policy 
was  canceled  at  the  first  interview  with  Tillinghast,  who 
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informed  him  of  the  inBtmction  received  from  the  defendant, 
and  consented  to  the  delaj  in  getting  up  the  policy.  Under 
all  the  circumBtanceB  I  do  not  think  the  delay  granted  was 
unreasonable  or  an  abuse  of  discretion*  on  the  part  of  the 
defendant's  agent.  It  did  not  amount  strictly  to  an  agree- 
ment to  continue  the  insurance ;  but  rather  had  the  effect  to 
prolong  the  period  within  which  the  process  of  cancellation 
should  be  accomplished.  The  certificate  of  renewal  was  to 
be  procured  and  surrendered,  which  was  not  done  until  tlie 
2d  of  March,  and  the  policy  was  not  in  &ct  marked  canceled 
until  that  day.  Until  there  was  an  actual  cancellation  of  the 
insurance  it  continued,  not  by  force  of  any  agreement  made  by 
the  agent  on  the  28th  February,  but  by  force  of  the  renewal 
of  the  policy  wliich  had  been  previously  delivered.  When  an 
insurance  company  has  accepted  a  risk,  it  is  but  just  to  hold 
that  the  insured  is  entitled  to  reasonable  notice  of  the  deter- 
mination of  the  company  to  cancel  such  risk ;  and  when  tlie 
company  omits  to  prescribe  the  time  within  which  the  process 
of  cancellation  shall  be  perfected,  and  intrusts  the  same  to  its 
agent,  nothing  short  of  an  absolute  abuse  of  discretion  by  the 
agent,  or  fraud  on  his  part,  should  relieve  the  principal  of  lia- 
bility. If  the  agent  of  the  defendant  intended  to  pronounce 
the  risk  at  an  end  on  the  28th  February,  he  should  have  so 
stated  to  Bogers,  and  absolutely  refused  to  allow  any  time 
within  which  to  get  up  the  policy.  He  had  no  right  to  trifie 
with  the  plaintiffs  through  their  agent.  We  must  assume 
that  the  jury  accepted  Sogers'  version  of  the  transaction, 
which  shows  pretty  clearly  that  neither  agent  understood  the 
insurance  terminated  on  the  28th  February.  We  are  of 
opinion  that  the  defendant  was  bound  by  the  act  of  its  agent, 
who  is  not  shown  to  have  transcended  the  authority  con- 
ferred, or  to  have  been  guilty  of  fraud.  A  new  trial  should 
be  denied  with  costs,  and  the  plaintiffs  allowed  to  enter 
judgment. 
New  trial  denied. 
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BeaMvifinitlk 


Eba6tu6  H.  Pbasb  et  al.,  Appellant  t^.  Hsznrr  SufB  et  tl^ 

Bespondents, 

{QmmsLAL  TBanr,  Tbikd  DvPAinnnBt,  jAinuavr^  1871.) 

The  place  of  the  trial  of  an  action  may  be  changed  to  oonTenieaDce  of  «i(- 
neaees,  upon  the  plaintlff^s  motion. 

This  was  an  appeal  by  the  plaintiff  from  a  Spodid  Term 
order  denying  hie  motion  to  change  the  place  of  trial  under 
section  126,  subdivision  8,  of  the  Code. 

The  plaintiff  brought  his  action  in  the  nature  of  trm)», 
and  laid  the  venne  in  Albany  eonnty,  where  the  pailiei 
resided.  After  issue  joined  he  moved  for  a  change  of  vma% 
to  Washington  county  upon  affidavits  setting  fbitli  thai  the 
convenience  of  witnesses  would  be  pfomoted  diereby.  The 
court  denied  the  plaintiff 's  right  to  make  the  metioa,  and 
refused  upon  that  ground  to  entertain  it.  An  order  was 
accordingly  entered  as  follows,  yi2. : 

'^  On  hearing,  &e.,  it  is  ordered  that  the  motion  be  danied 
with  ten  dollars  costs,  on  the  ground  that  the  plaintiff  has  as 
right  to  make  such  a  motion,  and  without  deciding  en  the 
convenience  of  witnesses.'^ 

WilUam  P.  PrenUee,  for  the  appellant,  cited  jKmv  ▼. 
Gard/Mf  (8  How.  Pr.  R,  246);  Pwh  v.  CaimUy  (I  id., 
356) ;  Einchman  r.  BuO&r  (7  id.,  466) ;  mMard  t.  Jf^ 
Protection  Ins.  €h.  (11  id.,  163) ;  Budge  v.  Ifarikam  (20  id., 
2^8).  To  show  that  the  former  jM*aetiee  allowed  tlie  plaintiff 
to  lay  his  venue  in  actions  of  this  chavaeter  where  he  pleased, 
he  cited  2  K.  S.,  409,  §  2;  Qrah.  Pr.,  pp.,. 561^  1»4;  JR^y^ 
King  (4  Cow.,  406),  and  he  contended  that  as  section  1%  of 
the  Code  required  the  plaintiff  to  lay  his  venue  where  the 
parties  resided,  that  there  was  no  force  in  the  snggestioii  that 
before  the  Code  such  a  motion  as  this  on  the  part  of  the  plain- 
tiff was  unknown. 
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Amaea  J.  Parker j  for  the  respondenty  ineisted  that  the 
plaintiff  ooold  not  move  to  change  llie  venne,  and  also  con- 
tended that  the  plaintiff's  remedy,  if  any,  was  by  motion  to 
amend  the  summons  and  eomplalat. 

Present — ^Milleb,  P.  J.,  Potteb  and  PiJuasBy  J  J. 

The  court  held  that  the  refusal  to  hear  the  motion  on  the 
merits  was  error,  and  reversed  the  order  of  Special  Term  with 
costs. 


The  Bbookltn  Pabk  Coioubsiohsbs  v.  Jambs  AB]csTB(»ra. 

(GbXBRAL  TSBIC,  SbCOKD  DaPABTKSRT,  Jakuabt,  1871.) 

Ttt6  act  proYicUiig  for  the  taking  of  lands  for  a  park  in  Brooklyn  (chap. 
diO,  Laws  1861)  declares,  that  on  payment  of  the  yalne  of  the  lands, 
asoertatned  in  the  manner  directed,  to  the  former  owners,  they  shall 
'*Teil  Ibveyer  in  the  dty  of  Brooklyn.''— AM,  that  the  city  took  a  fee 
Simple  in  the  laads  obtafaied  under  the  statute. 

The  legidatnre  haying  appropriated  certahi  lands  as  a  pabUc  park  in 
Brooklyn,  and  provided  for  an  assessment  and  payment  of  the  ralae 
thereof  to  the  owner,  and  declared  that  thereupon  the  same  should  vest 
forerer  in  the  dty.^-AAf,  that  it  might  afterward  authorise  a  sale  and 
conveyance  by  oommissio&em,  on  behalf  the  city,  of  part  of  such  lands 
which  had  not  in  fiict  been  used  and  improTed  as  a  park. 

The  act  directing  the  taking  of  the  lands  (chap.  840,  Laws  1861),  authorised 
the  issue  of  bonds  to  provide  payment  therefor,  and  declared  that  all 
the  lands  embraced  within  the  boundaries  of  the  park  were  specifically 
pledged  ibr  redemption  of  the  bondSd— A2tf,t]iat  an  act  of  the  Iq^lature 
(Laws  1870,  chi^.  878),  authorising  a  sale  of  land  as  stated  above,  was 
not  unconstitutional  as  impairing  the  obllgatioa  of  contracts. 

Tan  was  a  submission  upon  a  case  agreed  without  action 
under  section  372  of  the  Code. 

John  Hr,  Taylor  and  J.  M.  Van  Cottj  for  the  plaintifil 

WtUiam  W.  GoodruAj  for  the  defendant. 

Present — Josbph  F.  BabsasDj  P.  J.,  Gxlbxbt  and  Tap- 

Vt3Xy    JJ. 
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By  the  Court — Gilbbbt  J.  The  parties  having  agreed 
upon  a  case  containing  the  fiicts  upon  which  the  controyersj 
depends,  have  presented  a  submission  of  the  same  to  thk 
court  for  determination,  pursuant  to  section  S72  of  the  Code 
of  Procedure. 

The  tactB  are  these :  By  the  act  of  the  legislature  (chap. 
466,  Laws  of  1859),  commissioners  were  appointed  to  select 
and  locate  grounds  for  a  park  in  or  adjacent  to  the  dty  of 
Brooklyn,  and  to  report  to  the  next  l^islatnre.  They  made 
their  selection,  and  reported  to  the  legislature  of  1860,  which 
passed  an  act  (chap.  488,  Laws  of  1860),  amended  in  1861 
(chap.  340),  by  which  a  board  of  park  oommissioners  was 
appointed,  and  a  tract  of  land  lying  on  both  sides  of  Flstbash 
avenue  was  declared  from  and  after  the  passage  of  the  act  to 
be  deemed  to  have  been  taken  by  the  city  for  public  nae,  as 
and  for  a  public  park,  and  to  have  been  opened  as  a  pabb'e 
place,  with  the  same  effect  as  if  the  whole  of  the  same  had 
been  taken  and  declared  open  under  the  provisions  of  the 
charter  of  the  city  (chap.  144,  Laws  of  1850),  except  as  oth^- 
wise  provided  by  the  act.  Commissioners  of  estimate  and 
assessment  were  to  be  appointed  by  the  Supreme  Court,  in 
the  manner  provided  by  the  act  relative  to  Fort  Green  (cbap. 
142,  Laws  of  1817),  who  were  directed  to  make  just  and  true 
estimates  of  the  value  of  the  lands  and  of  the  loss  and  damage 
to  the  respective  owners,  lessees,  parties  and  persons  reepee- 
tively  entitled  thereto,  or  interested  in  the  same,  together 
with  the  tenements,  hereditaments  and  appurtenances,  prifi- 
leges  or  advantages  to  the  same  belonging  or  in  anywise 
appertaining,  by  and  in  consequence  of  relinquishing  the 
same  to  said  city  (§  4),  ^^  which  amounts  were  to  be  dne 
and  payable  immediately  upon  the  confirmation  of  said  report 
(Section  4.)  The  report  was  declared  to  be  final  and  condii- 
sive  upon  the  city,  the  owners  and  all  other  persons;"  and 
upon  the  confirmation  of 'any  such  report,  and  upon  payment 
being  made  to  the  owners  of  the  lands  in  such  report  men- 
tioned, or  upon  their  assent  thereto  by  deed  duly  execoted, 
the  said  lands  were  "  to  vest  forever  in  the  city  of  BrooVyn, 
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for  the  uses  and  purposes  of  this  act  mentioned."  (Section  8.) 
Bonds  of  the  city  would  be  issued  to  pay  the  awards,  and  the 
property  of  the  city  and  the  lands  taken  by  yirtue  of  the  act 
were  specifically  pledged  for  their  payment.  In  1865  an  act 
was  passed  (chap.  603)  entitled  "  An  act  to  change  the  bounda- 
ries of  Prospect  park,  in  the  city  of  Brooklyn,"  authorizing 
the  commissioner  to  acquire  for  the  purposes  therein  mentioned 
an  oval-shaped  piece  of  land  for  an  entrance  to  the  park.  (Sec- 
tion 1.)  It  provided  that  this  land,  as  well  as  other  lands  men- 
tioned in  the  act  of  1861,  should,  '*  from  and  after  the  passage 
of  this  act,  be  deemed  to  have  been  taken  by  the  city  as  and  for  a 
public  park,  and  the  commissioners'  map  shall  be  altered  to  cor- 
respond therewith."  (Section  2.)  Commissioners  were  to  be 
appointed,  as  before,  to  estimate  the  value  of  the  land,  and  also 
all  the  estate,  right,  title  and  interest  in  all  other  lands  hereto^ 
fore  taken  by  the  act  of  1861  remaining  in  the  owners  thereof, 
and  the  loss  and  damage  to  be  sustained  by  them  in  consequence 
of  their  relinquishing  the  same  to  the  city.  (Section  3.)  '^  And 
the  title  of  the  lands  mentioned  in  (their)  such  report  shall,  alter 
such  confirmation,  vest  forever  in  feensimple  absolute  in  the 
said  city  of  Brooklyn,  and  the  said  lands  shall  thenceforth 
form  part  of  Prospect  Park."  (Sections.)  For  the  payment  of 
the  awards  and  the  redemption  of  the  bonds  issued  under  the  act 
and  the  act  of  1861,  ^^  all  the  lands  embraced  within  the  bound- 
aries of  the  said  park,  including  those  now  taken,  are  hereby 
specifically  pledged."  (Section  6).  That  part  of  the  land  lying 
east  of  Flatbush  avenue  was  never  used  and  improved  as  a  park, 
and  has  laid  waste  till  the  present  time.  In  1870  an  act  was 
passed  (chap.  873),  entitled,  ^^  An  act  to  authorize  the  improve- 
ment and  sale  of  certain  portions  of  Prospect  park,  in  the  city 
of  Brooklyn."  It  authorized  the  commissioners,  for  and  in 
behalf  of  the  city,  to  sell  the  land  east  of  Flatbush  avenue 
(§  1)  by  deeds,  with  or  without  warrantee,  which  deeds  should 
vest  ux  the  grantees  an  absolute  title  in  fee-simple.  (Section  2.) 
The  proceeds  of  sales  to  be  devoted  to  the  sinking  fund  for  the 
redemption  of  park  bonds.  (Sections).  After  deeds  are  given, 
^'  all  liens,  rights  and  claims,  by  way  of  easement  or  otherwise, 


482  CASES  m  THE  SUPREME  OOtJRT         [Jan^ 

The  Brooklyn  Park  GoniaisBioiMra  v.  Annetrong. 


into,  over  or  upon  the  lands  *  *  shall  be  t^minated  and  extin- 
guished." (Section  4.)  The  case  states  that  this  aet  was  passed 
^^  in  order  to  famish  a  better  and  more  satis&etorj  security  for 
bonds."  In  pnrsnanoe  of  this  act  the  commisBionera  sold  ooe 
lot  to  the  defendant,  who  refuses  to  take  the  title,  aUeging 
that  the  act  of  1870  is  nnconstitntional,  and  that  neither  die 
city  nor  the  commisBioners  can  give  a  valid  title  to  the  fee, 
free  ft*om  all  encumbrance. 

The  question  to  be  determined  is  whether  a  convejraaee  to 
the  defendant  of  tlie  premises  in  question,  exeeuted  in  pu^ 
suance  of  the  said  act  of  1870,  will  vest  in  him  a  good  titk 
in  fee  thereto. 

It  is  objected  that  an  absolute  title  in  fee-simple  was  not 
acquired  under  the  act  of  1861,  and  that  the  act  of  1865  vio- 
lates section  16  of  article  8  of  the  Oonstitution. 

We  do  not  deem  it  necessary  to  decide  upon  the  validitj 
of  the  last  named  act,  for  we  are  clearly  of  opinion  that  tbe 
language  of  the  act  of  1861  imparts  a  title  in  fee-^mple. 
This  act  makes  provision  for  ascertaining  the  value  of  the 
lands  taken  in  the  mode  provided  by  the  Oonstitution,  for  the 
payment  of  such  value  to  the  former  owner,  and  then  declares 
that  thereupon  said  lands  shall  vest  forever  in  Uie  city  of 
Brooklyn.  Full  effect  cannot  be  given  to  the  words  ^' shall 
vest  forever"  without  divesting  the  entire  estate  of  the 
former  owner,  and  vesting  it  in  the  city  of  Brooklyn ;  and 
such  we  think  was  the  intention  of  the  legislature.  Where 
an  individual  buys  land  and  pays  for  it,  he  becomes  entitled 
to  a  conveyance  in  fee-simple,  and  we  can  perceive  no  good 
reason  why  the  same  effect  should  not  be  given  to  ^purchafle 
made  in  behalf  of  the  State.  While,  therefore,  the  private 
interest  of  the  citizen  is  never  to  be  sacrificed  to  a  greater 
extent  than  is  necessary,  to  secure  the  particular  public 
object ;  yet  the  State  is  considered  in  all  such  traasaetionB  as 
an  individual  treating  with  an  individual  for  an  exchange. 
All  that  the  legislature  does,  is  to  oblige  the  owner  to  alienate 
his  property  for  a  reasonable  price.  The  oonstitvtional 
restriction  upon  Uie  power  of  the  legislature  on  this  snbjeet 
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at  mo6t  only  prohibits  a  taking  of  it  for  a  private  use,  and 
requires  a  jnst  compensation  to  be  made.  But  it  contains  no 
restriction  whatever,  express  or  implied,  upon  the  power  of 
the  legislature  to  decide  whether  a  necessity  for  taking  the 
property  exists^  and  if  land  is  to  be  taken  what  estate  in  it 
shall  pass. 

In  the  taking  of  other  property,  no  one  would  doubt  that 
an  absolute  title  might  be  acquired.  If,  for  example,  in  time 
of  war,  goTemment  were  to  take  timber  for  a  ship  of  war, 
or  horses  for  the  army,  and  pay  for  them,  no  one  would  sup* 
pose  Uiat  the  owner  could  reclaim  his  property  after  the  war 
was  over,  or  that  the  government  having  ceased  to  use  it, 
could  not  sell  it  and  give  a  good  title  to  it  And  yet  the 
provision  of  the  Constitution  on  this  subject  applies  to  ail 
property  alike,  aud  makes  no  distinction  between  land  and 
chattels.  Whether  an  absolute  or  qualified  title  has  been 
acquired,  therefore,  must  be  determined  by  a  construction  of 
the  legislative  act.  We  have  already  expressed  the  opinion 
that  the  legislature  intended  to  acquire,  and  did  acquire,  a 
fee  simple  absolute  in  the  lands  taken  for  the  park.  It  fol- 
lows, that  the  legislature  may  authorize  a  sale  or  any  other 
disposition  of  the  lands  as  the  public  welfare  or  convenience 
ever  may  demand.  They  certainly  have  as  complete  a 
dominion  over  property  belonging  to  the  State  as  any  private 
owner  has  over  property  owned  by  himself.  The  right  of 
alienation  is  an  inseparable  incident  of  every  ownership. 

Does  the  case  show  an  attempt  to  transfer  private  property 
from  one  man  to  another} 

There  is  no  ground  for  saying  that  the  case  shows  an 
attempt  to  transfer  private  property  from  one  man  to  another. 
When  the  property  was  taken,  it  was  acquired  in  good  faith, 
for  a  legitimate  public  use.  The  legislature  had  the  unques- 
tioned right  to  create  a  lai^  or  small  park,  and  to  take  as 
much  land  as  they  deemed  necessary.  Their  right  to  dimin- 
ish the  size  of  the  park,  and  to  sell  the  land  no  longer  needed 
whenever  the  public  interest  will,  in  their  judgment,  be  pro- 
moted by  it,  is  also  unquestionable.  The  case  shows  such  a 
Lansino — Vol.  IIL        65 
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public  exigency,  and  we  have  no  doubt  of  the  power  of  the 
legislature  to  meet  it  by  authorizing  a  sale  of  any  part  of  knd 
originally  taken.  Indeed,  the  question  of  the  power  of  the 
legislature  to  acquire  an  absolute  estate  in  land,  and  to  sell 
the  same  when  no  longer  needed  for  public  use,  cannot  now 
be  considered  an  open  one  in  this  State.  {Heyward  v.  The 
Mayor,  3  Selden,  314 ;  Rexford  v.  Knight,  11  N.  T.  R) 

It  only  remains  to  notice  one  other  objection  taken  by  the 
defendant  White,  relating  to  the  effect  of  the  pledge  con- 
tained in  the  act  of  1861,  of  the  lands  authorized  to  be  taken, 
together  with  all  the  property  of  the  city  of  Brooklyn,  for 
the  payment  of  the  bonds,  issued  for  the  purchase  of  said 
lands.  It  is  claimed,  in  behalf  of  the  defendant,  that  it  cre- 
ates a  contract  between  the  public  and  the  bondliolder,  the 
obligation  of  which  tlie  act  of  1870  €eeks  to  impair,  and  that 
therefore  the  latter  act  is  void  by  reason  of  that  provision  of 
the  United  States  which  prohibits  any  State  from  passing  any 
law  impairing  the  obligation  of  contracts.  The  answer  to  this 
is,  that  no  contract  was  created.  The  act  of  1861  is  merely 
restrictive  of  the  corporate  power  of  the  city  of  Brooklyn  in 
respect  to  the  lands  so  taken  and  other  property,  and  in  no 
sense  affects  the  power  of  the  legislature  over  the  same. 

Upon  the  whole,  we  are  of  opinion  tliat  the  plaintifis  are 
entitled  to  judgment. 


Thb  People,  &c.,  ex  rel.  Christopher  Dilchbr,  «?.  The 
German  Unttbd  Evangelical  St.  Stephen's  Church  of 
Buffalo,  rrs  Trustees  and  Members. 

(Special  Term,  Erie  County,  March,  1871.) 

The  general  allegation  of  a  right  to  vote  for  trustees  of  a  religions  corponr 
tlon,  without  stating  the  fiicts  essentlM  by  statute  to  show  the  right,  is 
insufficient,  in  a  writ  of  alternative  mandamus,  to  restore  to  that  right 
one  claiming  to  be  deprived  thereof. 

A  writ  of  mandamus  does  not  lie  to  compel  a  religious  corporatioD,  xstffst- 
porated  under  the  act  of  1813  (2  R.  L.,  chap.  60,  p.  21 B),  to  restore  Oie 
relator  to  membership  therein. 
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Demubbeb  to  the  answer  to  an  alternative  mandamuB.  The 
writ  BhowB,  that  the  '^  German  United  Evangelical  St.  Ste- 
phen's Church  of  Buffalo''  was  incorporated  in  April,  1858, 
under  the  act  of  1813,  providing  for  the  incorporation  of  reli- 
gious societies ;  that  it  was  and  is  composed  of  a  large  number 
of  male  persons  of  full  age,  and  of  five  trustees ;  that  Dilcher 
was  accepted  by,  and  became  a  member  of  such  church  in 
1856,  and  has  ever  since  continued  to  be,  and  now  is,  a  mem- 
ber thereof,  and,  as  such  member,  has  a  right,  in  res^t  thereof, 
to  a  voice  in  the  election  of  its  trustees  and  its  general  busi- 
ness transactions,  and  to  the  enjoyment  of  its  real  and  personal 
property  for  the  purpose  of  public  worship  and  religious  instruc- 
tions ;  that,  at  a  meeting  held  September  6th,  1869,  '^  you " 
(meaning  the  said  church),  ^^  by  your  corporators  there  present, 
adopted  a  resolution,  and  caused  notice  of  it  to  be  given  to 
the  relator,  to  wit :  ^  It  was  moved  and  seconded,  that  the 
members,  Martin  Schlenker,  and  Ohristopher  Dilcher,  and  L. 
Hoffinan,  having  carried  on  a  clandestine  correspondence  to 
Pittsburg,  detrimental  to  the  Rev.  Mr.  Schiller,  be  relieved  of 
the  office  they  hold  in  the  congregation,  and  that  other  members 
be  elected  in  their  stead.'  ^  Adopted.'  Also,  *  it  was  moved 
and  seconded,  that  the  secretary  notify  Messrs.  Schlenker, 
Dilcher,  and  Hoffinan,  that  they  are  relieved  of  their  offices 
and  expdled  from  the  congregation.' "  The  correspondence, 
which  it  is  alleged  was  referred  to,  is  set  forth  in  the  writ  It 
is  stated  that  no  notice  of  the  charges  preferred  against  the 
relator,  or  of  the  trial,  was  given  to  him,  or  to  the  members 
of  the  said  church.  That  the  defendants  have,  since  Septem- 
ber 6, 1869,  prevented,  and  are  now  preventing,  the  relator 
from  the  exercise  and  enjoyment  of  the  rights,  privil^es, 
liberties,  franchises,  and  profits  appertaining  and  belonging  to 
a  membership  of  ^^  your  church,"  in  contempt  of,  &c.,  and  the 
no  small  damage  and  grievance  of  him,  the  said  Christopher 
Dilcher,  and  to  the  manifest  injury  of  his  feelings  and  estate, 
as  we  have  been  informed,  &c. 

The  writ  commands  the  defendants  to  immediately  admit 
and  restore,  or  cause  to  be  admitted  and  restored,  the  relator 
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^'  to  membership  "  of  ^'  your  ohiuKshi  to  wit,  the  Gennsa  Uni- 
ted Eyangelioal  St.  Stephea's  Oharck  of  Buffalo,  together  nith 
all  the  rights^  libertieB,  pririlegeB,  fraoMdiifles  and  profits  app0^ 
tainiag  or  belongiag  tfaeretO|  or  ngnJfy  to  w  eawe  to  the 
oontnury  theroot;"  dtc 

The  answer  admiti  the  inoorporatioii  of  the  chmdiy  and  ike 
memberBhip  of  the  relator*  It aUeges  that  such  ohnrdi  h»a 
conatitation  oonaiatiiig  of  four  artides  and  Iliir^-eeTeiL  pm- 
grapha,  for  the  purpose  of  stating  and  declaring  their  pecnfis 
religions  &ith  and  preeerviag  and  keeping  it  xmiiomi,  eon* 
taining  the  qaaliftoations  of  meanbere  and  the  mode  of  adaut- 
ting,  governing  and  disfranchising  or  expelling  them,  or 
otherwise  managing  the  affiurs  of  the  said  ehnrcL  A  eopj 
of  this  oonstitntion  is  annexed,  as  a  part  of  the  retaxa  w 
answer. 

It  is  averred  that  membership  to  the  chnreh  can  only  be 
secured  by  signing  the  oonstitation  or  by-laws ;  and  Aat  ao 
one  is  entitled  to  vote  or  hold  office  nntil  he  has  beeape 
vionslj  installed  by  the  pastor  as  a  member  of  the  ohani. 
Certain  other  qnalilBcations  are  specified ;  and  it  is  avaned 
that  no  other  peieons  are  members  of  the  efaardi,  or  liaye  a 
right  to  vote  or  hold  office,  or  any  right  whatever  in  the  fras- 
diises  or  ipTapetty  of  the  said  corporation.  It  is  averred  thit 
the  relator,  when  he  became  a  member,  signed  tlie  eonstitotioR 
and  lawB  of  the  (dinrch.  It  denies  that  he  oootinnes  to  be  and 
is  a  member  of  the  church,  or  that  he  has  any  ri^t  to  a  voiee 
in  the  election  of  officers,  &c.,  or  to  the  enjoyment  of  itsieil 
and  personal  property  for  the  purposes  of  pnUic  worship  aad 
religions  instruction.  It  is  then  alleged  that,  in  September, 
1869,  the  relator  and  others  were  dismissed  from  the  ehareh, 
and  removed  fi^m  their  office  of  trustees,  on  aooount  of  Aeir 
fiJse,  fraudulent,  scandalous  and  maUdous  conduct,  in  their 
correspondenoe  to  Pittsborg,  to  iSias  Seegar,  secretaiy  at 
the  German  Evangdical  Protestant  Cburdi  of  tiiat  citf ,  ^ 
and  concerning,  and  against  the  Bev.  Frederick  Sdffier,  tbe 
pastor  of  the  said  German,  &c.,  Ohurdi  of  BidSalo,  at  ame^ 
ing  of  said  church,  and  by  a  majority  of  its  membeifi)  called 
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and  had  on  notice  to  all  the  member*  tiiereof^  for  the  pnrpoae 
of  inyeetigating  and  adjudicating  npon  the  truth  and  motive 
of  the  fudd  coodnet,  according  to  the  roles  and  discipline  of 
the  said  body,  and  of  which  said  charge,  and  the  natore, 
and  trial  thereof,  he,  the  said  relator,  had  notice,  and  iva§ 
preeent,  in  pursuance  of  snch  notice,  in  person,  for  the  purpose 
of  defending  himself,  as  he,  in  fiiot,  did  defend  himself  on 
account  of,  and  against,  the  charge  of  the  said  oondnct ;  and  it 
then  and  there  appeared,  upon  the  said  trial,  before  the  said 
body  of  the  memben,  that,  &c,  Ac  (The  &cts  here  aTorred 
sniBciently  ai^>ear  in  the  opinion.)  It  is  averred  that,  after 
due  consideration,  it  was  adjudged,  by  a  majority  of  all  the 
members  of  the  said  German,  &c.,  Church  of  Buffalo,  that 
the  relator  and  others  named  were  guilty  of  the  said  false, 
fraudulent,  scandalous  and  malicious  conduct  in  the  said  cor- 
respondence, &C.J  and  that  the  relator  was  publicly  dismisBed 
and  expelled  from  the  said  Grerman,  &c,  CSiurch,  removed 
from  his  oflSce  of  tmstee,  and  it  was  declared  that  he  had 
forfMted  all  rights  and  claims  in  the  same.  Borne  other 
allegations  are  made. 
The  relator  demurred  to  the  answer,  on  several  grounds. 

D.  K  Clarky  for  the  relator. 

GrMn  dh  Bryantj  for  the  defendants, 

MABvnr,  J.  What  is  this  case  (  What  right  does  the  rela* 
tor  show,  of  which  he  has  been  deprived  t  He  was  a  member 
of  ^^  The  German  United  Evangelical  St.  Stephen's  Church  of 
Buffalo,"  a  religions  corporation,  organised  under  the  act 
of  1813,  and  he  was  a  trustee.  This  body,  in  September,  1869, 
held  a  meeting,  and  the  rdator,  in  the  writ,  says  that,  by  a 
majority  of  its  corporators,  it  adopted  certain  resolutions, 
which  are  set  forth.  The  first  relieves  the  relator  and  others 
named  of  the  offices  they  held  in  the  congregation,  and  the 
other  directed  that  notice  be  given  to  him  and  the  others  that 
they  are  relieved  of  their  offices  and  expelled  from  the  congre- 
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gation.  The  relator  does  not  ask  to  be  restored  to  the  oflBce 
he  held,  but  eimply  "  to  membership  of  your  church,  to  wit, 
the  Glerman,  &c.,  Church  of  Bufhlo."  If  the  proceeding  was 
a  chu/rch  trial,  and  he  was  expelled  from  the  church,  the  courts 
have  no  jurisdiction  over  the  matter.  If  it  was  a  proceeding 
by  the  corporation,  conducted  by  the  corporators,  and  he  does 
not  complain  of  the  loss  of  office,  of  what  has  he  been  deprived  t 
After  stating  that  he  was  accepted  by  the  defendants,  and 
became  a  member  of  the  church  (by  which  I  understand  the 
church  proper^  as  distinguished  from  the  corporation,  but, 
perhaps,  I  am  wrong  in  £his),  he  states  that  he  has  a  right,  in 
respect  thereof,  to  a  voice  in  the  election  of  its  trustees  and  ita 
general  business  transactions,  and  to  the  enjoyment  of  its  real 
and  personal  property,  for  the  purpose  of  public  worship  and 
religious  instruction. 

How  does  he  show  the  right  to  these  things!  He  dednoee 
the  right  from  the  fact  of  acceptance  as  a  member  and  becom- 
ing a  member  in  1856.  He  adds,  that  he  has  ever  since  con- 
tinued to  be,  and  now  is,  a  member,  and,  as  a  member,  has 
the  right  above  stated.  (If  he  is  still  a  member,  why  applj 
for  a  mandamus  to  restore  him  to  membership  X)  The  auc- 
tion of  present  membership  is  denied  in  the  answer. 

But,  assume  that  the  corporation  relieved  him  of  his  office, 
and  that  the  church  proper  expelled  him,  though  it  is  not  so 
directly  alleged.  Perhaps  it  may  be  claimed  that  the  trial 
proceedings,  resulting  in  the  resolution  that  the  secretary  notify 
him  that  he  was  removed  from  his  office  and  expelled  from  the 
congregation,  were  the  acts  of  the  corporation.  The  removal 
from  office  was  imdoubtedly  a  corporate  act ;  but  the  eotpvlsm 
from  the  congregation  was,  I  have  no  doubt,  the  act  of  the 
church.  There  is  much  confusion  in  the  pleadings,  arising 
from  a  failure  to  discriminate  between  the  church  proper  and 
the  corporation.  The  church  members  and  the  corporators 
were  probably  identical  throughout,  or  nearly  so.  I  think 
tlie  word  congregation  was  used  as  and  for  the  church.  The 
trial  was  a  church  trial,  participated  in  by  the  corporators.  Bat 
let  us  give  the  relator  the  full  benefit  of  the  position  which  I 
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suppose  he  desires  to  occupy,  viz.,  that  his  expulsion  was  the 
act  of  the  coi*poration,  and  that  it  was  an  expulsion  from  the 
corporation,  by  which  he  alleges  he  was  deprived  of  certain 
rights  as  a  corporator,  one  of  them  to  vote  for  trustees ;  and 
how  will  the  case  then  stand  ? 

After  he  was  expelled  from  the  church,  if  he  was  expelled, 
the  only  right  which  it  now  occurs  to  me  he  may  have  had,  as  a 
corporator,  was  the  right  to  vote  for  trustees.  The  relation 
given  in  the  writ  is  certainly  destitute  of  the  facts  necessary 
to  show  his  right  to  vote  for  trustees ;  nor  is  it  shown  that 
such  right  has  ever  been  denied  him.  Indeed  it  is  not  shown 
that  any  election  of  trustees  has  been  held.  The  statute,  sec- 
tion 7,  declares  the  qualification  of  voters  after  the  first  elec- 
tion.  No  person  is  entitled  to  vote  ^^  until  he  shall  have  been  a 
stated  attendant  on  divine  worship  in  the  said  church  or  con- 
gregation or  society  at  least  one  year  before  such  election, 
and  shall  have  contributed  to  the  support  of  the  said  church, 
congregation  or  society,  acxsording  to  the  usages  and  customs 
thei-eof."  (Act  of  1813,  "  to  provide  for  the  incorporation  of 
religious  societies ; "  3  K.  S.,  209,  §  7,  2d  ed.)  There  are  no 
allegations  in  the  writ  that  the  relator  had  been  a  ^^  stated 
attendant  upon  divine  worship,  &c.,  or  had  made  contribu- 
tions, &c.,"  as  the  statute  requires,  to  entitle  him  to  vote  for 
trustees.  The  general  allegation  of  a  right  to  vote,  without 
stating  the  facts  showing  the  right,  is  insufficient.  {Corn, 
Bank  of  Albany  v.  7%e  Canal  Corns.,  10  W.,  25 ;  Tie  Peo- 
ple V.  JSansom,  2  Com.  R.,  490.) 

Indeed,  the  simple  fact  of  membership  of  the  church  is  not 
sufficient  to  entitle  one  to  vote.  The  qualifications  of  a  voter, 
as  specified  in  the  statute,  apply  to  church  members  as 
well  as  otliers.  It  seems  to  me  that  the  relator  has  not  mado 
a  case  entitling  him  to  the  writ.  A  very  clear  case  should  be 
made  to  justify  the  granting  of  this  writ  in  cases  of  this 
kind.  There  is  no  controversy  touching  the  right  to  the  pos- 
session of  the  corporate  property  or  its  possession.  If  a 
person  desires  to  vote  for  the  trustees  of  a  religious  corpora- 
tion and  his  vote  is  refused,  he  should,  if  he  desires  the  writ« 
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state  &ct8  which  clearly  show  his  right  to  vote.  It  will  be 
in  tixne,  when  Bach  a  case  is  presented,  to  consider  whether 
the  people,  by  their  mandamus,  should  interpose.  The  ques- 
tion would  probably  open  a  wide  field  for  discussion.  Tliis 
writ  is  not  a  writ  of  right ;  it  is  granted  at  the  discretion  of 
the  court,  and  such  discretion  will  not  be  exercised  in  favor 
of  the  applicant  unless  some  just  and  useful  purpose  may  be 
answered  by  it  (Ang.  &  Ames  on  Corp.,  698-15;  15  Barb., 
607.) 

I  ought  perhaps  to  stop  here ;  but  the  case  was  argued  upon 
grounds  quite  different  from  that  above  taken,  and  as  I  have 
examined  them  (having  first  followed  the  counsel  and  their 
briefs),  I  will  proceed  very  briefly  to  remark  upon  the  case 
Hs  it  has  in  argument  been  presented.  I  think  the  allegation 
in  the  answer  of  notice  to  the  relator  of  the  charge  and  trial 
was  quite  suflScient.  It  also  stated  he  was  present  on  the 
trial  and  made  defence ;  thus,  if  there  had  been  no  notice,  he 
waived  it  (Ang.  &  Ames  on  Corp.,  421,  and  cases  cited.) 
The  answer  contains  the  constitution  of  the  church,  consist- 
ing of  four  articles  divided  into  thirty-seven  sections.  The 
provisions  in  this  constitution  are  very  full  and  particular, 
touching  membership,  and  the  duties  of  members,  and  the 
officers  and  clergy  of  the  church.  They  are  stated  as  a  part 
of  tlie  answer.  They  contain  many  provisions  relating  to 
the  temporalities,  and  affecting  the  corporate  interests.  The 
trustees  are  parties  to  these  rules,  and  have,  as  members  of 
the  church,  subscribed  to  and  adopted  them.  I  am  not  aware 
that  they  are  in  conflict  with  anything  contained  in  the  act 
of  1813  concerning  religious  corporations,  or  such  rules  and 
regulations  as  the  act  authorizes  the  trustees  to  adopt.  By 
these  rules  no  one  can  be  a  trustee  unless  he  is  a  member  of 
the  church ;  and  this  rule  may  be  in  conflict  with  the  statute, 
and  the  trustees  may  not  perhaps  have  power  to  enact  such  a 
regulation,  and  thereby  bind  the  corporation. 

There  has  been  some  apprehension  that  reUgtous  corpora 
tions  are  exposed  to  the  danger  of  revolution ;  that  is,  a  change 
of  the  use  of  the  property  from  the  design  and  intention  of 
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the  cnriginal  corporatonu  I  think  Judge  Selden,  in  PMy  v. 
Tooker  (21  N.  Y.  B.,  272),  hae  shown  that  there  is  little  dan* 
ger,  provided  caution  is  observed  in  the  election  of  the  first 
trustees,  and  they  and  their  successors  exercise  the  power 
given  to  them  bj  the  statute.    (Sections  7  and  4.) 

I  will  add  to  the  suggestion  of  Judge  Seldbo^,  as  to  the  pre- 
cautions that  may  be  takmi,  that  l^e  trustees  and  the  church 
may,  undoubtedly,  refuse  to  accept  contributions  from  any 
one  from  whom  it  may  apprehend  hostility  or  danger. 

When  the  subject  is  properly  understood,  I  think  it  will 
appear  that  there  is  Uttle  danger  of  a  revolution  being  effected 
by  surprise  if  the  trustees  exercise  proper  caution  in  estab* 
lishing  rules  and  carrying  them  into  effect.  Tlie  constitution 
and  rules,  established  by  the  defendant  in  this  ease,  are  well 
calculated  to  preserve  the  dburch  from  revolution  and  change, 
and  tlie  corporation  also. 

These  rules  specify  the  duties  of  the  clergyman  in  charge, 
the  duties  of  all  the  officers  and  the  members.  They  enjoin 
upon  the  minister  great  faithftilness  to  all  the  members ;  and 
upon  the  officers,  kindness  and  respect  to  their  minister ;  and 
they  are  requinsd  to  aarist  him  in  the  perfonnance  of  many 
of  his  duties. 

The  cBarge  upon  which  the  relator  was  tried  as  noticed  in 
the  resolution  adopted,  was  the  carrying  on,  in  connection 
with  others,  a  clandestine  correspondence  to  Pittsburg,  Pa., 
detrimental  to  the  Rev.  Mr.  Schiller.  The  answer  states  the 
correspondence.  Their  dei^yman  had  visited  Pittsbui-g,  and 
there  was  a  fair  prospect  cf  his  being  called  \o  the  Pittsburg 
church  as  its  clergyman,  when  the  relator  and  others  com- 
menced a  correspondence  with  some  of  the  officers  of  the 
church  at  Pittsburg.  This  correspondence  was  unkno^vn  to 
the  clergyman  and  to  the  church  in  Buffalo.  I  think  it  is 
properly  enough  styled  clandestine.  Its  tendency  was  to 
interrupt  the  proceedings  which  might  result  in  the  employ- 
ment of  the  Rev.  Mr.  Schiller  by  the  church  at  Pittsburg.  In 
short,  the  conduct  of  the  relator  was  regarded  as  disrespect- 
ful and  scandalous,  and  as  a  violation  of  his  obligations  and 
Lahsdig — Vol.  HL        56 
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duties  to  the  clergyman  and  the  church,  and  he  was  removed 
as  an  officer  of  the  church  (of  which  he  does  not  complain) ; 
and  it  was  resolved  that  notice  should  be  given  to  him  that 
he  was  relieved  from  his  office  and  ^^  expelled  from  the  con- 
gregation ; "  by  which  I  understand  from  the  church,  but  say 
it  was  designed  to  expel  him  from  the  '^  corporation,"  to 
disfranchise  him,  as  it  is  called,  as  a  corporator.  In  my  opi- 
nion he  has  no  cause  ot  complaint,  certainly  none  of  any 
wrong,  which  can  be  properly  remedied  by  a  mandamus.  It 
is  difficult  for  me  to  conceive  how  the  remedy  by  mandamus 
can  be  made  to  apply  to  the  case.  Restore  him  "  to  member- 
ship" of  your  said  church  to  wit,  "The  Germam  United 
Evangelical  St.  Stephens  Church  of  Buffido."  If  by  this 
is  meant  the  church  as  distinguished  from  the  corporation 
formed  under  the  act,  the  answer,  of  course,  is  that  the  court 
has  no  power  to  do  this,  or  to  review  the  trial  resulting  in  his 
expulsion.  If  the  corporation  is  meant,  then  it  is  extremely 
difficult  for  us  to  comprehend  what  legal  right  he  presents 
that  the  court  can  recognize  and  act  upon.  The  right  he 
states  is,  "  to  a  voice  in  the  election  of  its  trustees  and  its 
general  business  transactions,  and  to  the  enjoyment  of  its 
real  and  personal  property  for  the  purpose  of  public  worship 
and  religious  instruction."  I  have  already  remarked  fully 
touching  the  right  to  ^^  vote  for  trustees,"  and  that  this  is  the 
only  legal  right,  as  a  corporator,  which  the  statute  defines. 
The  statute  confers  aU  the  powers  of  the  corporation  upon 
the  "  trustees."  They  have  the  jurisdiction  over  and  control 
of  the  corporation  property.  It  is  through  and  by  them  that 
the  corporation  acts,  and  its  property  is  protected.  The  rela- 
tor as  a  corporator  has  nothing  to  do  with  the  "  general  busi- 
ness transactions"  of  the  corporation ;  as  a  member  of  the 
church  he  has  large  privileges  and  duties  touching  the  "  gen- 
eral business  transactions  "  of  the  church  as  a  religious  body. 
In  short,  this  case,  when  understood,  is  not  a  case  for  a  man- 
damus. 

The  cases  referred  to  by  the  leanied  counsel  arc  in  no  wise 
analogous.     There  are  in  the  States  some  church  cases ;  but 
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thej  present  tangible  questions  of  right,  and  are  not  affected 
hy  a  statute  such  as  we  have  in  this  State,  under  which  corpo- 

'  rations  are  created.  It  is  difficult  for  me  to  conceive  how  the 
doctrine  of  ^'  franchise"  can  be  applied  to  a  mere  membership 
of  our  American  churches,  disconnected  with  any  right  or 
claim  to  an  office  which  confers  rights  in,  or  control  over, 
property.  Our  churches  are  voluntary  associations,  formed 
under  constitutions  of  their  own  adoption,  and  supported  by 
voluntary  contributions.  They  are  entirely  free,  and  have  no 
connection  with  the  State.  A  membership  confers  such  privi- 
leges as  the  church,  by  its  constitution,  articles  of  faith,  &e., 
prescribes.  A  member  may,  at  any  time,  withdraw  from  the 
organization,  or  he  may  be  expelled,  and  the  municipal  law 
takes  no  notice  of  the  doings  and  acts  of  the  church  in  these 
respects.  I  cannot  conceive  how  the  term  "franchise"  can 
be  applied  to  any  right  which  a  corporator  can  have  in  the 
religious  corporation  enacted  under  the  act  of  1813,  unless  he 
should  be  one  of  its  trustees ;  and  I  should  hesitate  to  apply  tlie 
term  franchise  to  this  office.  That  a  trustee  of  one  of  these 
corporations  has  rights  which  courts  of  law  will  protect  is 
undoubtedly  true ;  and  a  writ  of  mandamus  may,  perhaps, 

*  under  certain  circumstances,  afford  the  proper  remedy. 

The  demurrer  must  be  overruled,  and  there  must  be  judg- 
ment for  the  defendants,  I  think,  dismissing  or  quashing  the 
writ. 


David  Penn,  Jr.,  Bespondent,  v.  Thb  Butfalo  and  Erie 

Bailboad  Company,  Appellant. 

(GKNERAii  Tebm,  Foubtk  Dbpabtmsnt,  Januabt,  1870.) 

Where  a  special  contract  for  the  transportation  of  cattle  at  reduced  rates, 
provided  that  the  plaintiff  (the  owner),  should  load  and  unload  at  his  own 
risk,  the  carrier  ftimishlng  necessary  laborers  to  assist,  under  direction  and 
control  of  the  plaintiff,  who  was  to  examine  for  himself  all  the  means 
used,  as  to  the  sufficiency,  quality,  and  condition  thereof,— i92i2tf,  that  the 
agreement  intended  that  the  carrier  should  fiimish  the  fiicilities  for,  and 
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perform  the  labor  of  onkMcUm^,  and  the  plaintiff  dii«ot  and  oontrol 
the  laborers, 

HM  ftirth^,  that  the  carrier  having  n^lected  after  reqaeet  by  tlie 
plaintiff  to  provide  (as  with  reasonable  care  and  diligence  it  might  have 
done),  fiidlitles  and  laborers  tat  nnloadhig,  during  a  delay  of  its  cattle 
train  by  the  way,  and  at  a  dtetaace  from  its  cattle  yaird,  on  aoooimt  of  a 
snow  storm,  and  the  cattle  having  been  thereupon  injared  and  damaged 
through  confinement  in  its  cars,  was  liable  to  the  plaintiff  for  the  dam- 
ages sustained. 

Btld  ftirther,  that  it  was  not  incumbent  upon  the  plaintiff  to  unload  the 
cattle  upon  the  def^daatf s  deiiult ;  althou^  by  proouring  materials  for 
constructing  platforms  and  bridges^  and  noocssary  awsistanfie  in  construe^ 
ting  them  and  in  unloading,  he  okij^thave  done  so  and  thus  prevented 
the  damage. 

And  (per  Johnsok,  J.)  the  circumstances  of  delay  at  a  point  wheie  the 
carrier  had  no  means  or  fticQitica  for  unkMuttng  stock,  and  wheve  it  oouM 
not,  by  reasonable  oaie  and  diligence,  obtain  access  for  the  train  to  its 
cattle  yard  for  unloading,  were  not  within  the  contemplation  of  the 
contract. 

Thu  was  au  appeal  upon  a  case  and  exoeptione  from  an 
order  denying  a  motion  for  a  new  trials  and  from  the  judg- 
ment entered  in  pmreuance  thereoH 

The  plaintiff  aned  to  recover  damages  for  injoriee  to  his 
cattle,  and  the  loea  of  eeveral  of  them  while  the  defendant 
was  engaged  in  the  tranaportation  theroof  oa  iU  railroad, 
from  Erie,  Penn.,  to  Bn&lo. 

The  catttey  some  aeventj'^ix  head,  were  loaded  in  cars  and 
came  over  the  C.  P.  &  A.  E.  E.  to  Erie,  Penn.,  where  they 
were  taken  by  the  defendant,  as  a  common  carrier,  for  trane- 
poi-tation  to  BufiGgilo.  They  were  also  accompanied  by  one 
iWrow  as  agent  for  the  plaintiff,  and  in  whose  charge  they 
were.  The  contract  nnder  whidi  the  defendant  undertook 
the  transportation  was  as  follows,  viz. : 

STOCK  OONTEACT. 

Clsvelaut  D  StahoKi  Deo.  8, 1866. 

'^  Memorandum  of  an  agreement  made  and  concluded  this 
day  above  named,  by  and  between  the  Cleveland,  Painesville 
&  Ashtabula,  Erie  and  North-east,  Buffalo  and  State  lane 
(afterward  the  Bn&lo  and  Erie  Bailroad  Company,  the  defend- 
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ant),  railroftd  compaoiesy  of  the  first  part,  by  their  agent  at  the 
above  named  station,  and  Penn  &  Oo.,  of  Oindnnati,  of  the 
second  part,  witnesseth :  That,  whereas,  the  said  raihx>8d  com- 
panies transported  live  stock  only  at  first  class  rates,  as  per 
their  tariffi^  excepting  only  in  cases  where  the  owners  assume 
certain  risks  and  incidents  specified  below,  in  consideration 
of  obtaining  the  trani^rtation  at  reduced  rates ;  and  whereas, 
the  said  party  of  the  second  part  in  the  present  case  assmnes 
and  takes  upon  himself  said  risks  and  incidents  for  said  con- 
sideration :  Now,  therefore,  in  consideration  that  said  railroad 
companies  will  transport  for  the  said  party  such  live  stock  at 
the  reduced  rate  of  forty-five  dollars  for  single  decks  and 

dollars  for  double  decks  per  car  load  from  Cleveland  to 

Buffalo,  and  charges  advanced,  the  said  party  of  the  second 
part  does  hereby  agree  to  take,  and  hereby  does  assume  all 
and  every  risk  of  injuries  which  the  animals  or  either  of  them 
may  receive  in  consequence  of  any  of  them  being  wild,  unruly, 
vicious,  weak,  escapiog,  maiming  or  killing  themselves  or 
each  other,  or  firom  delays,  or  in  consequence  of  heat,  suffoca- 
tion, or  the  HI  effects  of  beii^  crowded  upon  the  cars  of  the 
said  railroad  companies,  or  on  account  of  being  injured  by  the 
burning  of  hay,  straw  or  any  other  material  used  by  the 
owner  for  feeding  the  stock  or  otherwise,  and  for  any  damage 
occasioned  thereby,  and  also  all  risk  of  any  loss  or  damage 
which  may  be  sustained  by  reason  of  any  delay,  or  from  any 
other  cause  or  thing  in  or  incident  to,  or  fix>m  or  in  the  load- 
ing or  unloading  said  stock. 

'^  And  it  is  further  agreed,  that  the  said  party  of  the  second 
part  is  to  load  and  unload  said  stock  at  his  own  risk,  the  said 
railroad  companies  fumiahing  the  necessary  laborers  to  assist 
under  the  direction  and  control  of  said  par^  of  the  second 
part,  who  will  examine  for  himself  all  the  means  used  in  the 
loading  and  unloading,  to  see  that  they  are  of  sufficient 
strength  and  of  the  right  kind,  and  in  good  rqpair  and  order. 

^^  And  it  is  further  agreed  between  the  parties  hereto^  that 
each  and  eveiy  of  the  parties  riding  firee  to  take  care  and 
charge  of  said  stock,  do  so  at  their  own  risk  of  personal  injury 
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from  whatever  canse ;  and  the  said  party  of  the  second  part, 
for  the  consideration  aforesaid,  hereby  releases  and  agrees  to 
release  and  to  hold  harmless  and  keep  indemnified  the  said 
party  of  the  first  part  of  and  from  all  damages,  actions,  claims 
and  6«its  on  account  of  any  and  every  the  injuries,  loss  and 
damage  hereinbefore  referred  to,  if  any  such  occurs  or  happens. 

^^  And  this  agreement  further  witnesseth,  that  the  said  party 
of  the  second  part  has  this  day  delivered  to  said  companies 
five  car  loads  of  cattle  to  be  transported  to  Buffalo  on  the 
conditions,  stipulations  and  understandings  above  expressed. 

*^  Names  of  men  passed  in  charge  of  stock :  D.  W.  BaiTow. 

"A.  HILLS,  W.  Station  Agent. 
D.  PENN,  by  D.  W.  Bareow." 

The  train  containing  cattle  reached  Dunkirk,  forty-two 
miles  from  Buffalo,  in  a  severe  snow  storm  on  the  10th  of 
December,  1866,  at  11  o'clock,  and  was  run  upon  a  side  track 
at  some  distance  fi*om  the  cattle  yards  and  shutes  for  landing 
cattle.  Barrow,  the  agent,  told  the  conductor  of  the  train 
that  he  wanted  the  cattle  unloaded ;  and  the  evidence  went  to 
show  a  promise  of  the  conductor  to  have  it  done.  Barrow 
also  made  a  like  request  of  the  cattle  yard  master.  There 
was  evidence  to  show  that  the  train  could  not  have  readily 
been  taken  to  the  shutes  for  unloading;  but  there  was  also 
evidence  to  show  that  the  cattle  could  have  been  unloaded  by 
means  of  a  movable  platform,  which  could  have  been 
readily  constructed  and  carried  from  car  to  car,  by  the  employ- 
ment of  six  men.  The  plaintiff's  cattle  were  not  unloaded 
imtil  near  noon  of  the  ensuing  day,  and  when  taken  from  the 
cars,  three  were  found  to  be  dead,  and  the  rest  badly  damaged 
and  injured  by  confinement  in  the  cars  while  not  in  motion. 
Barrow  testified  on  his  cross-examination  in  answer  to  a  ques- 
tion, why  he  did  not,  himself,  arrange  planks  for  removal  of 
the  cattle  himself,  that  it  was  not  his  business,  and  that  he 
could  have  done  so  if  he  had  tried.  There  was  also  evidence 
to  show  that  the  storm  was  severe,  and  that  the  snow  drifted 
to  such  an  extent  that  it  was  unsafe  to  move  stock  or  freight 
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trains,  and  that  orders  were  given  not  to  move  such  trains  until 
the  storm  should  abate,  which  was  on  the  third  day  after ;  that 
the  snow  was  very  deep  and  it  required  all  the  defendant's 
exertion  tc  keep  the  road  open. 

The  court  instructed  the  jury  that  the  contract  set  forth 
above,  exempted  the  defendant  from  liability  to  pay  for 
any  damages  arismg  from  the  delay  in  transporting  the  cattle, 
and  from  their  detention  at  Dunkirk. 

Also,  that  the  defendant  was,  however,  liable  for  .the 
damages  sustained  by  the  cattle  while  detained  at  Dunkirk, 
provided  they  found,  from  the  evidence,  that  the  defendant 
was  requested  by  the  agent  of  the  plaintiff  to  unload  the 
cattle  there,  and  could  have  unloaded  them,  by  the  exercise 
of  due  diligence,  in  time  to  have  prevented  the  damages  com- 
plained of;  that,  if  such  request  was  made,  the  defendant  was 
thereafter  bound  to  unload  the  cattle  there,  provided  they 
could  have  been  unloaded  by  the  exercise  of  due  diligence. 
To  this  part  of  the  charge  the  defendant  excepted. 

Also,  that  the  burden  was  on  the  plaintiff  to  prove  that  the 
defendant  did  not  exercise  such  diligence,  and  that  the  injuries 
complained  of  arose  therefrom. 

The  court  was  requested  to  decide  that  there  was  not  any 
cause  of  action  set  forth  in  the  complaint,  showing  that  the 
damages  arose  from  the  omission  of  the  defendant  to  unload 
the  cattle  at  Dxmkirk.  The  court  refused  so  to  decide,  and 
the  defendant's  counsel  excepted. 

The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  that  the  plaintiff  could  not  recover  for  the  reason  that 
the  plaintiff's  agent,  who  had  charge  of  the  cattle,  and  was 
with  them  at  Dunkirk,  testified  that  he  could  have  unloaded 
the  cattle  where  they  stood,  but  that  it  was  not  his  business. 
The  court  declined  to  so  instruct  the  jury,  and  the  defendant's 
counsel  excepted. 

The  court  was  requested  to  Instruct  the  jury  that  the  plain- 
tiff, under  such  circumstances,  could  not  recover  any  damages 
that  would  have  been  prevented  if  he  had  unloaded  the  cattle 
himself.    The  request  was  refused,  and  defendant  excepted. 
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JBenj,  IT.  WiUiamsj  for  the  respondent. 

Present — ^MiiLLDr,  P.  J.,  Josmbov  and  TalootTi  JJ. 

Bj  the  Court — Johnson,  J.  The  onlj  qnestioiiB  in  this 
case  arise  npon  exceptions  to  the  diaiige^  and  to  rdnaals  to 
charge  as  requested. 

The  jury  was  chaif;ed  that  the  defendant  was  not  liable  bj 
reason  of  the  contract  between  the  parties,  for  anj  damages 
arising  fi'om  the  delay  in  transporting  the  plaintiff  ^s  cattle 
from  Erie  to  BaffiJo,  nor  £>r  their  detention  at  Dunkirk. 
But  they  were  farther  charged  that  the  defendant  was  liable 
for  the  damages  sustained  to  the  cattle  in  consequence  of  thdir 
not  being  unloaded  during  such  detention,  if  the  jury  were 
satisfied,  from  the  evidence,  that  the  defendant  could,  by  the 
exercise  of  reasonable  care  and  diligence,  haye  unloaded  ths 
cattle  there  in  time  to  have  prevented  the  injury  complained 
of,  after  defendant's  agenta  were  requested  so  to  do  by  plain- 
tiff's agent,  and  that  such  request  was  made. 

That  the  defendant  was  bound,  after  such  request,  to  unload 
the  cattle  at  Dunkirk,  during  such  detention  there,  if  it  could 
be  done  by  the  exercise  of  reasonable  care  and  diligence. 
The  defendant's  oounsdi  exce]>ted  to  this  portion  of  the 
charge. 

This  raises  the  questiim  whether  the  defendant  was  charged 
with  the  duty  or  obligation  of  unloading  the  cattle,  at  the  plains 
tiff's  request,  during  their  necessaiy  detention  at  Dunkirk 
from  the  snow  storm.  The  jury  by  their  verdict  have  found 
that  the  defendant's  agents  were  requested  to  unload  the  cat- 
tle ;  that  it  might  have  been  done  by  the  exercise  of  reason- 
able care  and  diligence  on  their  part,  and  that  the  injuiy 
and  damage  were  occasioned  by  their  not  being  unloaded, 
and  their  oonsequoit  continued  oonfinenaenl  in  the  cars, 
during  the  period  of  their  detention*  It  is  contended 
by  the  defendant's  counsel  here,  as  it  was  at  the  circuit,  that 


1870.]  OF  TIIE  STATE  OF  NEW  YORK.  449 

Penn  «.  The  Buffalo  and  Erie  Railroad  Company. 

tlie  defendant  was  ander  no  obligation  whatever  to  unload 
the  cattle ;  that  the  rights  and  obligations  of  the  respective 
parties  rested  in  the  special  contract ;  and  that,  by  the  pro- 
visions of  the  contract,  it  was  the  business  of  the  plaintiff  to 
unload  the  cattle,  if  such  unloading  became  necessary  for 
their  protection  and  safety.  This  must  depend  upon  the  con- 
struction of  that  provision  of  the  contract  which  relates  to 
unloading  the  animals.  That  provision  is  as  follows :  ''  And 
it  is  further  agreed  that  the  said  party  of  the  second  part  is  to 
load  and  unload  said  stock,  at  his  own  risk,  the  said  railroad 
companies  furnishing  the  necessary  laborers  to  assist,  under 
the  direction  and  control  of  the  said  party  of  the  second  part, 
who  will  examine  for  himself  all  the  means  used  in  the  load- 
ing and  unloading,  to  see  that  they  are  of  sufficient  strength, 
and  of  the  right  kind,  and  in  good  repair  and  order."  The 
meaning  and  intention  of  this  provision  are  quite  apparent. 
The  defendant  was,  in  the  first  place,  to  furnish  and  provide 
the  means  for  unloading  the  stock,  consisting  of  the  necessary 
platform  and  shute,  a  passage-way  to  enable  the  cattle  to 
descend  safely  from  the  cars.  Second,  the  defendant  was  to 
furnish  the  necessary  laborers  to  assist  and  perform  the  labor 
necessary  in  unloading,  under  the  direction  and  control  of  the 
plaintiff.  In  short,  the  defendant  was  to  fiimish  the  facilities 
and  perform  the  labor  of  unloading,  and  the  plaintiff  was  to 
direct  and  control  the  laborers.  The  defendant  was  to  unload 
under  the  plaintiff's  superintendence  and  direction.  The 
defendant  was  to  do,  and  the  plaintiff  to  direct  and  control  as- 
to  the  manner  of  doing.  The  expression  in  the  contract  that 
the  plaintiff  "  is  to  load  and  unload  said  stock  at  his  own 
risk,"  is  obviously  used  in  this  sense  and  no  other.  This  is 
rendered  plain  and  certain  by  referring  to  the  other  portions 
of  the  provisions,  and  contemplating  it  in  its  entire  scope. 
The  unloading  was  at  the  plaintiff's  risk,  so  far  as  the  suffi- 
ciency of  the  means  was  concerned,  and  the  care  and  skill  in 
handling  the  animals  during  the  process  of  unloading.  He  was 
to  see  that  the  platforms  and  shutes,  or  bridges,  were  of  the  right 
kind,  and  of  sufficient  strength,  and  in  good  repair  and  order. 
Lansing — ^Vol.  IIL        57 
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So  far  it  was  bis  job  and  at  bis  risk,  but  no  furtber.  Tlie 
defendant  was  to  fumisb  tbe  means  and  facilities  for  the 
unloading)  and  tbe  bands  to  do  tbe  work  of  unloading.  In 
tbis  view,  I  am  of  tbe  opinion  tbat  tbe  ebarge  to  tbe  jury 
was  entirely  correct.  Tbere  was  evidence  tending  to  prove 
tbat  tbe  plaintiff's  agent  requested  the  proper  agents  iyt  tbe 
defendant  to  unload  tbe  cattle  soon  after  tbe  train  was  stopped 
at  Dunkirk,  and  was  promised  tbat  it  sbould  be  attended  to, 
and  tbat  tbe  plaintiff's  agent  waited  at  tbe  cars  tlirongb  the 
residue  of  tbe  day  atler  such  request,  and  through  tbe  entii'e 
night,  for  defendant's  agents  to  come,  but  none  came.  The 
defendant  was,  therefore,  clearly  in  default.  It  is  claimed  ibr 
tbe  defendant  that  the  cars  in  which  tbe  plaintiff's  cattle 
were  could  not  have  been  moved  up  to  tbe  sbute  provided  by 
the  defendant  for  unloading  the  cattle,  in  consequence  of  the 
depth  of  tbe  snow  and  the  severity  of  tbe  storm.  Tbe  testi- 
mony on  tbis  isubject  was  somewhat  conflicting,  but,  assuming 
tbis  to  be  so,  the  testimony  shows  without  contradiction  that 
a  movable  temporary  platform  could  have  been  constructed 
with  very  little  trouble,  which  would  have  answered  every 
]>urpose  for  unloading  with  safety.  If  this  was  so,  it  came 
within  tbe  rule  of  reasonable  care  and  diligence  laid  down  in 
tbe  charge.  It  is  only  necessary  tO'  examine  the  case  far 
enough  to  see  whether  the  cliarge  and  tbe  refusals  to  cbaige 
as  requested  were  right.  Tbe  judge  very  properly  refused  to 
(charge  tbat  if  tbe  plaintiff  could  have  unloaded  tbe  cattle 
himself,  and  omitted  to  do  so,  be  could  not  recover  any  dam- 
ages tbat  be  might  have  prevented  by  such  unloading  himself. 
Tbe  court  and  jury  could  see  plainly  enough  bow  tbis  was. 
True,  tbe  plaintiff's  witness  and  agent  did  say  be  could  have 
unloaded  tbe  cattle  himself.  But  he  did  not  say  be  could 
have  done  it  alone  and  unaided,  and  it  was  evident  tbat  he 
could  not.  It  was,  undoubtedly,  possible  for  bun  to  procure 
tbe  materials  for  constnicting  platforms  and  bridges,  and  the 
necessary  assistance  to  do  the  work  of  constructing  them 
and  getting  tbe  cattle  out.  It  was  in  tbis  sense,  undoubt- 
edly, tbat  tbe  witness  spoke  and  was  understood ;  and  in  this 
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sense  he  mi^t  well  say  it  was  not  his  business,  but  the  busi- 
ness of  the  defendant  to  do  it.  It  was  also,  I  suppose  within 
the  range  of  possibilities  for  him  to  have  procured  sufficient 
assistance  to  remove  the  trains  in  the  way  and  the  obsti"UC- 
tions,  and  to  have  got  the  train  containing  his  cattle  up  to  the 
shute.  But  it  was  the  defendant's  business  to  do  it,  and  the 
defendant  cannot  be  permitted  to  say  that  the  plaintiff  might 
have  done  what  it  undertook  to  do,  and  thus  have  prevented 
the  injury  and  damage,  especially  when  the  thing  to  be  done 
necessarily  involves  considerable  expense  and  labor.  If  it 
had  been  merely  the  opening  of  a  door  to  let  the  cattle  step 
out,  it  might  be  different.  It  is  no  answer  whatever,  for  the 
defendant  to  say,  that  the  plaintiff  might  have  performed 
what  it  undertook  to  perform,  and  thus  have  avoided  all 
injury  and  damage.  The  jury  were  charged,  expressly,  that 
it  was  for  the  plaintiff  to  prove  that  the  injury  arose  from  the 
neglect  of  the  defendant  to  exercise  due  care  and  diligence, 
after  being  requested  to  unload  the  cattle.  This  the  jury 
have,  of  course,  found  by  their  verdict.  The  defendant's  coun- 
sel contends  that  there  was  no  evidence  before  the  jury  to 
warrant  any  such  finding,  but  that  it  appears,  on  the  eon- 
ti*ary,  from  the  entire  and  undisputed  evidence  in  the  case 
that  the  cattle  could  not  have  been  unloaded  any  sooner 
than  they  were.  There  wae  clearly  evidence  enough  on  that 
question  to  require  the  judge  to  submit  the  question  to  the 
jury  as  one  of  fact  for  them  to  determine ;  and  we  are  not 
called  upon  to  review  the  verdict  upon  the  evidence  to  see 
where  the  preponderarice  lies.  The  judge  was  also  requested 
to  charge  that  the  defendant  was  not  liable  on  the  ground 
that  no  such  cause  of  action  as  negligence  in  not  unloading, 
was  set  forth  in  the  complaint.  This  request  was  properly 
refused.  That  was  the  only  question  which  had  been  litiga- 
ted as  constituting  the  cause  of  action  throughout  the  trial. 
It  had  been  tried  as  a  question  arising  under  the  pleadings, 
and  it  was  too  late,  after  all  the  evidence  was  closed,  to  object 
that  no  such  question  was  before  the  court  for  trial.  But  the 
complaint  is  clearly  broad  enough  to  embrace  that  question. 
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It  alleges  that  the  defendant  8o  carelessly  and  negligently 
conducted  itself  in  and  about  the  transportation  of  said  cattle, 
that  three  of  the  number  were,  in  consequence  thereof,  killed, 
destroyed  and  totally  lost  to  the  plaintiff;  and  that  the  residue 
of  the  said  cattle  were,  by  the  careless  and  negligent  conduct 
of  the  defendant  in  keeping  and  detaining  them  upon  the  cars 
in  a  crowded  condition  without  food  or  water  or  care,  and 
exposed  to  the  elements,  wounded,  bruised,  injured  and 
depi*eciated  in  yalue.  The  specific  act  of  negligence  is  not 
pointed  out,  nor  was  it  necessary  it  should  be.  Enough  was 
alleged  to  constitute  a  cause  of  action  for  negligence,  and  the 
defendant  evidently  knew  what  it  was  to  meet.  It  is  enough 
that  the  question  was  fairly  litigated  under  the  issue  joined 
to  justify  the  refusal  to  give  such  direction  to  the  jury. 

In  the  view  I  have  taken,  the  duty  and  obligation  of  the 
defendant  to  unload  or  to  furnish  the  means  and  assistance 
necessary  for  unloading,  arose  under  the  contract,  and  if  it 
negledted  to  perform  upon  proper  request,  and  damage  ensued 
in  consequence,  a  cause  of  action  accrued  to  the  plaintiff. 

It  is  immaterial  whether  the  defendant  was  to  do  the 
whole  or  only  a  material  part,  the  result  would  be  the  same. 
The  plaintiff's  agent  was  there  ready  to  do  his  part,  and  it 
was  not  done  by  reason  of  the  neglect  of  the  defendant's 
servants. 

But  the  same  duty,  I  should  say,  arose  also  outside  of  the 
contract,  and  independent  of  it,  under,  the  circumstances  of 
the  case.  A  condition  of  things  had  arisen  not  contemplated 
by  the  contract.  The  train  had  been  arrested  at  a  point 
where  the  defendant  had  no  means  or  facilities  for  uidoading 
stock,  and,  as  is  claimed  in  its  behalf  under  such  circum- 
stances, that  it  could  not,  by  the  exercise  of  any  reasonable 
care  and  diligence,  obtain  access  for  that  train  to  the  cattle 
yard  and  shute  for  unloading,  sooner  than  it  did.  This  may 
have  been  the  view  of  the  learned  judge  at  the  circuit,  in  rul- 
ing as  it  appears  by  the  case  he  did  rule  and  charge,  that 
"notwithstanding  such  contract,"  the  defendant  would  be 
liable  if  guilty  of  the  negligence  after  notice. 
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In  either  view,  I  um  of  the  opinion  that  the  charge  and 
the  refusals  were  all  correct,  and  that  the  judgment  and 
order  should  be  affirmed. 

Judgment  affijmed. 


Albert  Webb,  Bespondent,  v.  Thb  Bohb,  Watebtown  and 
OoDENSBUBGH  Bailboad  Oompant,  Appellant 

(General  Term,  Fourth  Department,  January,  1871.) 

• 

Where  coals,  negMgentlj  dropped  from  the  defendant's  locomotiye,  set  fire 
to  the  ties  under  its  track,  and  from  thence  spread  through  the  defend- 
ant's premises  and  ran  into  the  plaintiff's  woodland  adjoining,  and 
burnt  and  damaged  the  wood  and  soil, — H^  (following  the  decision  in 
Field  v.  Nsw  York  GerUrial  SaHroad,  82  N.  T.,  880,  as  based  upon  substan- 
tially the  same  fiicta),  that  the  plaintiff  could  recover  for  the  damages 
sustained. 

Ftdd  V.  New  York  Central  BaUroad,  and  Bycm  v.  Same  (85  N.  Y.,  210), 
commented  upon  and  compared. 

This  was  an  appeal  by  the  defendants,  upon  a  case  and 
exceptions,  from  a  judgment  entered  upon  a  verdict  at  the 
Jeiferson  county  circuit. 

The  plaintiff  sued,  as  the  owner  of  a  tract  of  land  adjoining 
the  defendfmt's  roadway,  to  recover  damages  for  injuries  to 
his  land  and  the  burning  of  the  wood  thereon,  which  he 
alleged  had  been  caused  by  the  defendant's  n^ligence,  and 
obtained  a  verdict  for  some  $950.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

Wyrm  dk  Porter^  for  the  appellant. 

James  F.  JStarbtickj  for  the  respondent. 

Present — Johnson  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  It  appears  from  the  verdict 
that  the  defendant's  locomotive  engine,  in  passing  by  the 
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plaintiff's  land,  dropped  and  scattered  coals  from  the  ash-pan 
along  the  track,  and  that  from  snch  coals  a  fire  was  kindled 
upou  the  defendant's  track,  and  from  thence  spread  along  the 
side  of  the  track  through  defendant's  premises  to  the  premises 
of  the  plaintiff  immediately  adjoining,  and  caused  the  injury 
and  damage  complained  of.  The  judge  at  the  circuit  charged 
the  jury  that  the  defendant,  having  the  lawful  right  to  use 
fire  in  moving  its  engines  and  trains  along  its  track,  could  not 
be  made  liable  unless  it  had  been  guilty  of  negligence  in  the 
use  of  such  fire,  and  the  fire  in  question  had  been  kindled  and 
was  the  result  of  such  negligence.  It  was  claimed  by  the 
plaintiff,  and  the  evidence  tended  to  prove,  that  the  coals  from 
which  the  fire  was  first  kindled  were  dropped  from  the  ash-pan 
of  the  passing  engine ;  and  there  was  no  question  or  pretence 
that  they  had  been  dropped  in  any  other  manner,  if  they  came 
from  the  engine.  In  regard  to  that,  the  jury  were  chaiged, 
that,  unless  the  ash-pan,  with  its  screen,  was  defectively  con- 
structed, or  had  been  negligently  managed  by  the  defendant's 
agents  in  charge  of  the  locomotive,  and  the  coals  had  dropped 
therefrom  in  consequence  of  such  defective  construction  or 
negligent  management,  the  defendant  was  not  liable ;  other- 
wise, it  would  be  liable. 

The  case,  in  its  facts,  it  will  be  seen,  was  almost  identical 
with  the  case  of  Field  v.  JVew  York  Central  Railroad  (32 
N".  Y.,  339).  In  that  case  the  fire  was  kindled  upon  the 
defendant's  track  by  means  of  coals  falling  from  passing  loco- 
motives thereon,  and  spread  from  thence  to  the  plaintiff's 
cord-wood  in  the  adjacent  field  several  rods  distant.  Tlie 
coals  were  carelessly  dropped,  on  the  defendant's  own  premi- 
ses, by  reason  of  the  defects  in  the  ash-pans  of  the  engines, 
many  of  them  having  no  screens  to  prevent  coals  from  fall- 
ing. The  recovery  in  that  case  was  upon  the  ground  that  the 
defendant  had  carelessly  dropped  coals  upon  its  own  premises 
and  had  thereby  rendered  itself  liable  for  damages  occa- 
sioned by  the  kindling  and  spreading  of  fire  from  such  coals. 
The  recovery  was  sustained  upon  that  ground  in  the  Court 
of  Appeals.    It  will  be  seen  also  that  the  rulings  at  the  cir- 
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cuit,  in  the^resent  case,  in  receiving  evidence  in  regard  to 
the  origin  of  the  fire,  and  the  practice  of  dropping  coals  along 
the  track  in  the  neighborhood  of  the  fire,  are  covered  and 
sustained  by  the  decision  in  that  case,  and  in  the  case  of 
Sheldon  v.  Hudson  River  Railroad  (14  N.  T.,  218). 

It  is  claimed  on  the  part  of  the  defendant  that  inasmuch  a^ 
the  injury  and  loss  were  not  the  direct  and  immediate  result 
of  the  dropping  of  the  coals  upon  its  own  premises,  but 
i*esulted  from  the  spreading  of  the  fire  and  the  combustion 
of  other  substaiices  and  other  property  between  the  point 
where  the  coals  were  dropped  and  the  plaintiff's  property, 
the  defendant  is  not  liable.  The  case  of  Ryan  v.  New  York 
Central  Railroad  (35  N.  Y.,  210),  is  relied  upon  as  an  entire 
bar  to  a  recovery  in  this  case.  It  must  be  admitted,  I  think, 
that  the  principle  upon  which  that  case  was  decided  covers 
this  case,  and  goes  to  show  that  no  recovery  can  be  had  in 
such  a  case,  where  the  fire  is  negligently  kindled  on  the 
defendant's  premises,  and  spreads  from  the  burning  of  the 
defendant's  own  property  to  the  property  of  another  on  adja- 
cent premises.  The  decision  in  that  case  was  put  expressly 
upon  the  ground  that  tlie  latter  fire  is  not  the  immediate,  but 
the  remote  result  of  the  negligence  by  which  the  first  fire 
was  kindled.  The  learned  judge  who  delivered  the  unani- 
mous opinion  of  the  court  says,  "  that  a  building  upon  which 
sparks  and  cindera  fall  should  be  destroyed  or  seriously 
injured  must  be  expected,  but  that  the  fire  should  spread  and 
other  buildings  be  consumed  is  not  a  necessary  or  usual 
result.  That  it  is  possible,  and  that  it  is  not  unfrequent,  can- 
not be  denied."  These  results,  however,  he  ftirther  adds, 
depend  "  not  when  any  necessity  of  a  further  communication 
of  the  fire,  but  upon  a  concurrence  of  accidental  circum- 
stances, such  as  the  degree  of  the  heat,  the  state  of  tlie  atmos- 
phere, the  condition  and  materials  of  the  adjoining  structures, 
and  the  direction  of  the  wind.  These  are  accidental  and 
varying  circumstances.  Tlie  party  has  no  control  over  them, 
and  is  not  responsible  for  their  effects." 
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This  is  certainly  very  strong  and  persuasive  rJUoning ;  and 
were  it  not  for  the  decision  in  the  case  of  Field  v.  Ifew  Yark 
Central  HaUroad  (supra),  I  should  feel  constrained  to  hold 
that  it  was  decisive  of  the  case  at  bar.  The  decision,  it  will 
be  seen,  is  not  placed  upon  any  exceptional  grouud  of  dis- 
tinction between  rural  and  urban  property,  but  upon  the 
broad  ground  that  such  a  fire  is  occasioned  by  remote  and 
secondary  causes,  and  is  not  the  dii*eet  and  immediate  result 
of  the  negligence. 

But  although  the  case  of  jField  v.  iT.  Y.  Central  HaUroad 
Company  is  cited  by  tlie  learned  judge  in  his  opinion,  it  is  not 
overruled  unless  it  must  be  deemed  to  have  been  by  reason 
of  the  adverse  principle  determined.  The  case  is  cited  by 
the  learned  judge  in  his  opinion  as  one  where  the  spark  went 
directly  from  the  engine  to  the  property  consumed,  whereas 
an  examination  of  the  case  shows  that  the  path  of  tiie  lire 
was  traced  directly  from  the  wood-pile  to  the  place  where  the 
coals  had  been  dropped  upon  the  defendant's  track,  as  in  the 
case  at  bar.  That  case  is  the  only  one  to  be  found  in  the 
reports,  so  far  as  my  observation  goes,  or  my  attention  has 
been  directed,  where  the  fire  has  not  been,  either  intention- 
ally set  by  the  defendant  on  his  own  premises,  or  lighted 
directly  upon  the  property  consumed,  from  the  fire  he  was 
lawfully  but  carelessly  using.  It  is  also  worthy  of  observa- 
tion that  in  that  case  the  point  now  .raised,  whether  the  fire 
which  occasioned  the  injury  and  damage  was  the  immediate 
or  tlie  remote  result  of  the  negligence  does  not  appear  to  have 
been  suggested  or  parsed  upon  in  either  court.  But  so  long 
as  that  decision  is  permitted  to  stand  widiout  being  directly 
overruled  by  the  Court  of  Appeals  in  which  it  was  made,  we 
think  this  court  should  continue  to  follow  it  in  all  cases 
depending  upon  the  same  state  of  facts.  We  are  of  the 
opinion,  moreover,  that  as  the  decisions  in  the  Court  of 
Appeals  now  stand,  in  the  two  cases  of  JPtdd  v.  The  Nevi 
York  Central  Railroad,  and  Ryan  v.  /SaT/i^  («wj!?ra),  this  case 
ought  to  go  to  that  court  on  the  point  now  raised,  and  have 
the  rule  there  definitely  settled  in  cases  like  this,  which  are 
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likely  to  be  of  frequent  occurrence.  It  is  difficult  to  see,  it 
must  be  admitted,  bow  both  decisions  can  stand,  or  if  a  dis- 
tinction can  be  found,  on  what  substantial  ground  of  principle 
it  can  be  placed.  In  the  one  case  the  defendant  suffers  6ei> 
ous  loss  and  damage  by  the  carelessness  before  the  plaintiff's 
property  is  endangered  and  destroyed,  and  in  the  other  not. 
But  in  both  cases  the  injury  is  occasioned  by  the  spreading  of 
the  fire  after  it  has  been  kindled  through  carelessness.  It  is 
manifest  that  the  circumstance  of  the  defendant's  loss  by  tlie 
n^]igence  cannot  affidct  the  principle  of  exemption  or  of 
liability. 

The  question  is  certainly  one  of  vast  importance  at  this 
time,  when  an  element  so  dangerous  if  carelessly  handled  and 
used  is  carried  with  such  frequency  and  speed  through  the 
length  and  breadth  of  the  land  by  a  power  itself  generates  in 
its  passage,  and  under  no  control  -except  that  of  the  parties 
for  whose  immediate  benefit  it  is  thus  carried  and  used  or. 
their  servants.  The  principle  is  equally  important  to  those 
who  so  use  the  element  as  a  motive  power  and  to  those  who 
are  liable  to  be  injured  by  its  escape  along  the  path  of  its 
transit. 

For  the  foregoing  reasons  we  think  the  judgment  should  be 
affirmed. 

Ordered  accordingly. 

The  action  having  been  tried  by  the  presiding  justice,  he 
does  not  sit  in  the  case. 


foiav  Wolstenholme,  Bespondent,  v.  The  Wolstenholme 
File  Manttfacturino  Company,  Appellant. 

(Genxsal  Tbbm,  Fourth  Dbfabiment,  Januaby  7,  1871.) 

The  general  snperintendent  of  a  mannfkcturing  company  .under  a  oontrac^. 

giving  him  entire  control  of  the  manufSftctnring  and  employes  conneoied 

therewith,  at  a  stipulated  compensation,  and  in  certain  contingencies,  an 

interest  in  the  profits  of  the  company,  cannot,  it  seems,  be  dismissed  from 

Lansing — ^Vol,  IIL  68 
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his  employment  for  any  cause  not  within  the  express  or  implied  provi- 
sions of  the  contract 

It  seems  that  if  the  employer,  with  knowledge  of  good  cause  for  dismissing 
his  employe,  nevertheless  enters  into  a  modified  contract  with  him  for 
continuance  of  the  services,  such  cause  cannot  thereafter  be  made 
the  sole  ground  for  his  discharge. 

In  an  action  by  an  employe  to  recover  compensation,  under  a  contract  for 
services  of  which  the  employer  refbsed  to  allow  performance,  a  material 
issue  was  made  as  to  the  plaintiff's  fitness  and  competercy  for  the 
emplo3rment,— ifi^M,  that  letters  commending  the  plaintiff's  skill,  &c., 
written  before  the  employment,  by  third  persons  in  answer  to  inquiries 
made,  by  the  defendant  at  the  pUdntiff  *s  suggestion,  and  by  the  plaintiff 
himself,  were  incompetent  evidence  for  the  latter ;  and  in  view  of  such 
issue  that  their  admission,  by  a  referee  before  whom  the  action  ifras  tried, 
was  error,  for  which  a  new  trial  would  be  granted. 

This  was  an  appeal  by  the  defendant  from  a  judgment 
ontered  for  the  plaintiff  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  compensation  as  pro- 
vided by  contract  between  the  plaintiff  and  defendant,  for 
the  plaintiff's  services  as  general  superintendent  of  tlie 
defendant's  factory ;  for  damages  on  account  of  his  dismissal 
from  employment,  and  for  a  portion  of  the  earnings  of  tlie 
company. 

The  complaint  set  forth  a  contract  bearing  date  August  27, 
1864,  which  recited  the  organization  of  certain  corporators 
under  the  name  of  The  Wolstenholme  Tile  Manufacturing 
Company  pursuant  to  law,  and  that  such  company  had  been 
organized  as  well  in  the  interest  of  the  plaintiff  as  of  the 
corporators  named,  provided  the  plaintiff  should  be  able  to 
earn  his  portion  of  capital  as  thereinafter  provided,  and  which 
also  provided  as  follows,  viz. :  "  The  said  Wolstenholme  File 
Manufacturing  Company  doth,  in  consideration  of  the  premi 
ses,  and  of  the  covenants  of  the  said  Wolstenholme  herein 
contained,  for  itself,  its  successors  and  assigns,  covenant  and 
agree  to  and  with  the  said  James  Wolstenholme  and  his  legal 
representatives,  as  follows :  That  the  said  corporation  is  formed 
for  the  purpose  of  manufacturing  steel  files  and  cast-steel,  one 
or  both,  as  shall  be  at  any  time  decided  upon ;  and  the  said 
James  Wolstenholme  shall  have  the  entire  £ind  full  control  of 
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the  manufacturing  department  thereof^  including  all  the 
employes  connected  therewith,  as  the  general  superintendent 
of  the  manufactory,  and  for  which  he  shall  receive  a  salary 
to  be  fixed  by  the  board  of  directors,  from  time  to  time,  but 
in  no  case  to  be  reduced  below  the  sum  of  $2,000  per  annum, 
and  that  the  contract  for  the  superintendency  thereof  shall  con- 
tinue for  the  term  of  five  years  from  the  date  hereof,  unless 
sooner  canceled  by  the  mutual  consent  of  the  parties.  The 
said  corporation  further  covenant  that  they  will  fiimish  a  cash 
capital  of  a  least  $25,000  as  the  capital  stock  of  the  said  com- 
pany ;  and  if  the  net  earnings  of  the  said  company  sliall  equal 
twenty-five  per  centum  of  the  said  cash  capital,  commencing 
from  the  time  the  said  company  shall  commence  the  manufac- 
ture of  files,  there  shall  each  year  be  declared  and  paid  to  the 
stockholders  a  dividend  from  said  earnings  of  ten  per  centum 
upon  the  paid  up  capital  of  the  company  then  existing,  and 
one-half  of  said  earnings,  after  paying  the  said  dividend,  shall 
be  paid  to  the  said  James  Wolstenholnie,  in  the  stock  of  said 
company;  and  the  capital  stock  of  said  company  shall  be 
increased  for  that  purpose,  and  the  net  earnings  of  said  com- 
pany shall  be  thus  divided  for  five  full  years  from  the  date 
hereof.  Provided  always,  the  amount  so  increased,  issued 
and  delivered  to  the  said  James  Wolstenholme,  or  his  legal 
representatives,  shall  not  in  the  aggregate  exceed  the  sum  of 
$25,000,  or  the  original  capital  of  said  company ;  and  when 
equal  to  the  said  sum  of  $25,000,  or  the  said  original 
capital,  shall  cease.  And  provided,  also,  that  the  said  James 
Wolstenholme  or  his  legal  representatives  shall  in  no  case 
receive  any  increase  of  stock  from  this  process  in  any  one 
year  wherein  the  net  earnings  of  said  company  ahall  fail  to 
equal  twenty-five  per  centum  on  the  capital  stock  at  the  time 
paid  in ;  but  in  such  contingency  the  company  may  use  said 
earnings  for  dividend  on  the  capital  stock  then  existing. 
And  provided,  also,  that  this  provision  and  this  contract  and 
agreement  shall  cease  and  end  in  five  full  years  from  the  date 
when  the  said  company  shall  begin  manufacturing,  even 
though  the  said  James  Wolstenholme  shall  not  have  sue- 
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ceeded  and  earned  Lis  contemplated  capital  etock ;  and  when 
this  contract  is  fulfilled,  either  by  the  said  James  Wobten- 
hohne  having  as  herein  provided  earned  the  amoant  of  capital 
stock  aforesaid,  or  by  its  own  limitation,  then  and  thereafter 
all  earnings  shall  be  the  property  of  the  stockholders  pro  rata 
to  their  stock  from  time  to  time  existing. 

'^And  the  said  James  WoMenholme,  in  consideration  of  the 
premises,  and  the  foregoing  covenants  and  agreements,  hereby 
covenants  and  agrees  to  and  with  the  said  The  WolBtenholme 
File  Manufacturing  Company  that  they  shall  have  the  use  of 
his  name  for  their  said  manu&ctory  during  the  term  of  ilieir 
corporate  existence.  And  also,  that  he  will  devote  his  time 
and  experience  to  said  company^s  benefit,  and  in  their 
interests,  to  the  best  of  his  knowledge  and  ability,  as  said 
superintendent;  and  that  the  said  "The  Wolstenholme  File 
Mano&ctnring  Company "  shall  have  the  full  and  unlimited 
use  for  itself,  in  its  own  establishment,  of  all  machines  or 
inventions  which  he  the  said  James  Wolstenholme  either  has 
made  or  invented,  or  hereafter  may  invent  or  make,  and  all 
inventions  of  whidi  he  is  or  may  be  hereafter  the  owner,  in 
any  way  appertaining  to  the  manufacture  of  files  or  of  steel ; 
it,  the  said  The  Wolstenholme  File  Manufacturing  Company, 
being  at  the  expense  of  making  all  required  models,  and  of 
obtaining  all  patents  appertaining  to  such  inventions  as  they 
may  desire  to  use,  in  the  name  of  said  James  Wolstenholme, 
and  other  ways,  except  for  the  use  of  the  said  corporation, 
the  said  patents  shall  be  the  property  of  the  said  James 
Wolstenholme  and  bis  legal  representatives.  And  it  is  fnitiiier 
mutually  understood  and  agreed,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent  or  debar  the  said 
The  Wolstenhohne  File  Manufacturing  Company,  its  succes- 
sors or  assigns,  from  dissolving  the  said  corporation,  and 
surrendering  its  said  franchise  at  any  time  that  they  may 
elect  so  to  do,  and  the  doing  of  the  same  shall  in  all  particu- 
lars cancel  this  said  contract :  Provided  always,  that  when- 
ever the  corporators  of  said  company  shall  so  determine  to 
do,  they  shall,  before  proceeding  to  execute  such  dctermina- 
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tion,  notify  the  said  James  Wolstenholme,  or  his  legal 
representatives,  of  their  intention  to  dissolye  the  said  com- 
panj,  and  said  notice  shall  be  in  writing,  and  from  the 
receipt  of  such  notice  the  said  James  Wolstenholme  and  his 
legal  representatives  shall  have  two  months  time  in  which  to 
pay  to  the  stockholders  of  the  said  The  Wolstenholme  File 
Maniifactnring  Company  the  full  amount  of  their  stock,  at 
par  value,  in  legal  money  of  the  United  States ;  and  tliey, 
the  said  stockholders,  shall  receive  the  same  when  tendered, 
and  transfer  all  of  their  said  stock  to  the  parties  so  tendering 
the  money. 

^^And  it  is  expressly  agreed  and  understood  that  this  agree- 
ment' shall  cease  and  determine  in  case  of  the  death  of 
the  said  James  Wolstenholme,  and  in  case  the  said  James 
Wolstenholme  shall  cease  to  act  as.  superintendent  as  afore- 
said." 

The  complaint  further  stated  that  the  said  contract  had 
been,  on  the  15th  of  May,  1866^  modified  by  another  written 
contract  between  the  plaintiff  and  defendant,  and  set  forth  at 
length,  whereby  it  was  agreed,  among  other  things,  as  follows, 
viz. :  ^^  Instead  of  distributing  the  profits  of  the  said  company 
in  the  manner  provided  for  in  the  said  agreement,  there  shall 
be  paid  each  year  to  the  stockholders  of  the  said  company, 
either  in  stock  or  in  cash,  as  said  company  shall  elect,  seven- 
teen and  one-half  of  one  per  centum  upon  the  capital  stock 
of  said  company  at  the  time  actually  existing  and  paid  in ; 
and  if  the  net  profits  of  said  company  shall  exceed  seventeen 
and  one-half  of  one  per  centum  upon  the  said  capital  stock, 
there  shall  be  issued  to  the  said  James  Wolstenholme  each 
year  the  stock  of  said  company  to  an  amount  equal  to  the 
profits  of  the  said  company  over  and  above  the  said  seven- 
teen and  one-half  of  one  per  centum  until  the  said  James 
Wolstenholme  shall  receive  seven  and  one-half  of  one  per 
centum  upon  the  capital  stock  of  said  company  then  existing 
and  paid  in ;  and  if  the  net  profits  of  the  said  company  shall 
exceed  the  said  seventeen  and  one-half  of  one  per  centum, 
and  the  said  seven  and  one-half  of  one  per  centum,  such 
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excels  eliall  be  divided  equally  between  the  said  company  and 
the  said  James  Wolstenholme. 

^^Also  that  the  original  contract  between  the  parties 
liereto,  bearing  date  the  27th  day  of  Augost,  1864,  is  to 
stand  unchanged  as  respects  the  period  of  its  continuance,  the 
gross  amount  of  capital  stock  which  the  said  Wolstenholme 
shall  be  entitled  to  by  virtue  thereof,  the  salary  of  the  said 
James  Wolstenholme,  and  as  respects  all  other  matters  not  in 
conflict  with  the  provisions  tereof." 

The  plaintiff  proved  the  contract  as  laid  in  his  complaint, 
and  it  appeared  that  the  defendant  commenced  manuiactui"- 
ing  and  the  plaintiff  to  act  as  superintendent  on  the  24th 
May,  1865,  and  continued  to  act  in  that  capacity  until  the 
modified  contract,  and  after  that  time  until  the  22d  October, 
1866,  when  the  defendant  dismissed  him  from  its  employ  and 
refused  to  allow  him  to  discharge  such  duties,  although  he 
was  ready  and  willing  and  offered  so  to  do.  It  also  appeared 
that  the  plaintiff's  salary,  which  had  been  fixed  at  $2,000,  had 
been  paid  in  full  to  the  time  of  his  discharge,  but  unpaid  oth- 
erwise, and  that  there  were  no  net  earnings  of  the  company 
during  the  first  year,  and  not  sufficient  the  ensuing  year  to 
amount  to  seventeen  and  one-half  per  cent  on  the  capital 
stock  of  the  defendant  actually  paid  in. 

The  plaintiff  claimed  to  have  faithfully  devoted  his  time  and 
experience  to  the  service  of  the  defendants,  and  to  have  been 
dismissed  without  just  cause.  These  allegations  the  defendant 
denied  and  disputed,  and  averred  that  the  plaintiff  was  unfit 
to  superintend  its  manufactory,  and  entirely  incompetent  to 
manage  its  operations  and  to  conduct  the  business  economi- 
cally or  successfiiUy ;  that  he  was  visionary,  wasteful  and 
extravagant,  and  failed  in  judgment  and  in  qualifications  for 
business,  &e.,  &c.  Evidence  was  given  upon  these  issues,  and 
also  going  to  show  that  the  plaintiff  was  extravagant  and  vi^ 
ionary  in  certain  plans  adopted  by  him  in  reference  to  improve- 
ments in  the  manufactoiy ;  that  he  was  irascible,  and  had 
difficulties  with  die  men,  tliat  he  failed  to  control  them,  and 
that  there  was  difficulty  in  obtaining   employes  in  conae* 
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quence ;  also  that  he  put  up  imperfect  files,  and  sent  them  out 
irom  the  factory  as  perfect. 

The  referee  found  tliat  '^  the  plaintiff  erred  in  judgment  as 
to  some  of  his  calculations ;"  that  he  was  hot-tempered  and 
imperious,  and  had  frequent  disturbances  with  the  defendant's 
employes  from  about  the  time  he  commenced  manufacturing 
during  the  first  year,  and  occasionally  afterward,  until  about  the 
time  he  was  discharged  by  the  defendant,  and  that  these  dis- 
turbances were  somewhat  aggravated  by  his  irascible  and 
imperious  temper ;  that  the  principal  part  of  these  disturb- 
ances occurred  during  the  first  year,  and  that  when  the  modi- 
fied contract  was  entered  into,  the  plaintiff's  peculiarities  of 
temper  and  method  of  treating  the  employes,  and  his  quali- 
ties and  capabilities  as  superintendent  were  known  by  the 
defendant.  And  he  decided,  as  matter  of  law,  ^^  that  the 
plaintiff's  failure  of  judgment  and  his  imperious  and  irascible 
temper  were  not  justifiable  cause  of  discharge ;  that  in  tlieso 
respects  ^'  the  defendant's  duty  was  to  inform  itself  before 
hiring;"  that  it  did  not  appear  that  the  plaintiff  was  dis- 
charged either  because  of  any  failure  in  judgment,  or 
infirmities  of  temper,  or  of  any  disorganization  and  trouble 
in  the  shop  growing  out  of  the  manner  in  which  the  plaintifi* 
treated  the  workmen ;  that  occasional  complaints  were  made 
by  customers  that  soft  files  were  found  in  packages  which  had 
been  sold  as  perfect,  and  the  packages  were  returned  for  that 
i-eason ;  that  about  the  time  of  plaintiff's  discharge,  Fletcher, 
one  of  the  employes  of  defendant,  whom  the  plaintiff  had 
employed  as  a  prover  of  files  before  they  were  wrapped  up, 
claimed  that  the  plaintiff  was  directing  tiles  to  be  passed  as 
perfect  which  in  fact  were  soft,  and  therefore  not  perfect ; 
that  this  claim  was  brought  to  the  attention  of  Mr.  Truscott, 
the  president  of  defendant,  and  he  had  one  or  more  interviews 
upon  the  subject  with  the  plaintiff,  who  denied  that  he  had 
directed  any  soft  files  to  be  passed  as  perfect,  or  to  be  included 
in  the  packages  of  perfect  files,  and  it  was  not  proved  in  the 
case  that  the  plaintiff  had  so  directed,  or  that  he  proposed  to 
pass  such  or  any  soft  files  as  perfect,  or  to  have  any  of  them 
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included  in  the  packages  of  perfect  files;  that  within  a  few 
days  after  the  talk  with  Mr.  Truscott,  the  plaintiff  was  dis- 
charged, and  notified  by  writing  of  such  discharge,  but  no 
cause  for  such  discharge  was  assigned. 

The  referee  decided,  as  matter  of  law,  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  his  salary  at  the  rate 
of  (2,000  a  year  after  his  discharge,  from  the  date  of  his  dis- 
charge to  the  commencement  of  this  action. 

The  referee  further  decided,  as  matter  of  law,  that  the 
plaintiff's  failure  of  judgment  and  his  imperious  and  irascible 
temper  were  not  a  justifiable  cause  of  discharge ;  that  in 
these  i*espects  the  defendant's  duty  was  to  inform  itself  before 
hiring.  But  he  also  decided  that  even  if  such  was  not  the 
duty  of  the  defendant,  the  evidence  did  not  disclose  an  unfit- 
ness in  the  plaintiff  for  bis  position,  either  because  of  feilure 
in  judgment  or  imperiousness  and  irascibility  of  temper  which 
warranted  his  discharge. 

The  referee  further  decided,  as  matter  of  law,  that  the 
defendant  having  entered  into  tiie  modified  contract  M'ith  the 
plaintiff,  after  it  liad  discovered  the  alleged  unfitness  of  the 
plaintiff  to  be  superintendent,  because  of  failure  in  judgment 
and  imperiousness  and  irascibility,  was  thereby  precluded 
from  thereafter  discharging  the  plaintiff  therefor. 

The  referee  further  decided,  as  matter  of  law,  that  the 
defendant  had  failed  to  establish  a  justification  for  discharg- 
ing the  plaintiff. 

And  he  directed  judgment  in  favor  of  tlie  plaintiff  in 
accordance  with  his  finding,  and  judgment  was  entered 
accordingly. 

The  defendant  duly  excepted  to  the  several  rulings  of  law 
and  fact  of  the  referee,  and  to  his  direction  for  entry  of  judg- 
ment, and  appealed,  making  a  case  containing  the  evidence 
and  exceptions. 

John  Gansony  for  tlie  appellant. 

Benjamin  H.  AvsUn^  for  the  respondent. 
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By  the  Court — Johnson,  J.  On  a  carofal  examination  of 
all  the  testimony  before  the  referee  upon  the  trial,  and  com- 
parison of  the  conflicting  evidence  upon  the  various  points  at 
issue,  I  have  become  satisfied,  contrary  to  my  impressions  on 
the  argument,  that  the  referee  was  justified  in  finding  as  he 
did  that  the  plaintiff  was  discharged  from  the  defendant's 
service  "  without  just  cause."  The  first  contract  was  entered 
into  between  the  parties  on  the  27th  of  August,  1864,  and 
was  for  the  term  of  five  years'  service  by  the  plaintiff,  unless 
sooner  terminated  by  the  mutual  consent  of  the  parties. 
Under  this  contract  the  plaintiff  commenced  superintending 
and  manufacturing  for  the  defendant  some  time  in  May,  1865, 
and  continued  for  about  one  year,  when,  on  the  15th  of  May, 
1866,  a  new  contract  was  entered  into  between  the  same  par- 
ties, modifying  and  changing  in  some  respects  the  first  con- 
tract, in  respect  to  the  plaintiff's  compensation,  but  not 
materially  in  other  respects.  Under  this  last  contract  the 
plaintiff  continued  his  services  until  the  22d  of  October,  1866, 
when  he  was  discharged  by  the  defendant's  officers  and  stock- 
holders, and  dismissed  from  defendant's  service.  No  cause 
was  assigned  in  the  notice  of  dismissal.  But  it  was  not 
necessary  that  any  cause  should  be  assigned.  If  a  good  and 
sufficient  cause  in  &ct  existed,  the  defendant  was  justifiable  in 
dismissing  the  plaintiff,  without  assigning  any  reason  therefor. 
The  rights  of  the  respective  parties  rested  in  the  contract 
which  they  had  deliberately  and  carefully  drawn  out  and 
entered  into.  The  plaintiff  was  something  more  than  the 
mere  servant  of  the  defendant.  He  was  the  defendant's  cho- 
sen foreman  and  superintendent,  and  by  the  terms  of  the 
contract  was  to  ^'  have  the  entire  and  full  control  of  the  man- 
iifecturing,"  "  including  all  the  employes  connected  therewith, 
as  general  superintendent  of  the  manufactory."  This  general 
power  was  also  by  the  terms  of  the  same  contract  coupled 
with  an  interest  in  the  profits  of  the  business,  by  way  of  fur- 
ther compensation,  in  certain  specified  contingencies.    He 

Lansing — Vol.  HL        69 
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ivas  a  party  to  an  express  contract,  and  whatever  may  have 
been  his  strict  legal  relation  to  the  defendant,  it  is  dear,  I 
tiiink,  that  he  could  not  be  dismissed  and  dischaiged  from  tlic 
service  which  he  had  undertaken  to  perform,  with  impunity, 
unless  he  had  been  guilty  of  some  substantial  violation  of  the 
express  or  implied  provisions  of  that  contract. 

But,  even  if  he  was  nothing  more  than  a  mere  servant, 
acting  under  the  general  implied  obligation  of  sudi  a  relation, 
upon  the  finding  of  the  referee  he  was  improperly  discharged. 
It  is  clear  enough  that  the  defendant  could  not  go  back  of  the 
date  of  the  last  contract  to  find  a  cause  for  his  dismissal.  All 
previous  causes  for  dismissal,  if  any  existed,  were  meiged  in 
and  canceled  by  the  new  contract.  The  referee  has  found, 
and  as  I  think  properly,  that  the  infirmities  and  outbreaks  of 
temper  and  abuse  of  the  hands  by  the  plaintiff,  now  com- 
plained of,  mostly  occurred  before  the  last  contract  was 
entered  into,  and  that  since  that  time  he  has  not  been  guilty 
of  any  such  conduct  in  that  regard  as  would  justify  the 
defendant  in  dismissing  him  and  depriving  him  of  all  the  bene- 
fits and  advantages  secured  to  him  by  his  contract. 

Indeed  the  defendant  did  not  dismiss  him  upon  any  such 
ground  or  for  any  such  cause  as  the  referee  has  found,  and  as 
plainly  appears  from  the  evidence,  but  for  a  reason  wholly 
different. 

The  new  contract  certainly  did  not  give  to  the  plaintiff  any 
right  to  pursue  an  improper  course  of  conduct,  even  if  he  liad 
been  guilty  of  it  before  under  the  other  contract,  or  because 
he  had  been  guilty  of  it  formerly. 

It  did  not  operate  as  a  license  on  the  part  of  the  defendant 
to  the  plaintiff,  to  violate  his  duty  under  the  contract  to  his 
employer.  And  I  do  not  understand  the  referee  as  holding 
any  such  principle.  But  the  fact  tliat  the  defendant  entered 
into  a  second  contract  with  the  plaintiff  for  the  same  service 
after  the  first  year,  coupled  with  the  fact,  that  he  was  di.<v- 
missed  for  another  and  different  cause,  may  be  properly 
referred  to  as  strong  and  convincing  evidence  that  this  con* 
duct  was  not  regarded  by  the  defendant  in  the  same  light 
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then,  that  it  is  claimed  to  be  now.  It  suggests  very  strongly, 
the  probabilities  of  interested  after-thought,  exaggerating 
eccentricities  of  conduct  into  improprieties  and  errors  of 
undue  magnitude  and  proportions.  The  other  ground  on 
which  it  is  claimed  the  defendant  had  the  right  to  discharge, 
and  upon  which  they  did,  in  fact,  dismiss  and  discharge  the 
plaintiff,  that  of  packing  and  sending  out  imperfect  files  to 
the  injury  of  the  business,  the  referee  has  found  did  not 
exist  in  fact  The  evidence  upon  this  subject  was  quite  con- 
flicting ;  but  the  referee  had  the  right  to  give  credence  to  the 
plaintiff's  testimony  on  the  subject.  He  was  certainly, 
according  to  all  the  testimony,  the  most  competent  judge,  and 
had  no  interest  in  injuring  the  business  while  he  remained 
there.  His  testimony,  if  credible,  is  entii-ely  satisfactory  on 
that  question.  He  was  before  the  referee  who  had  the  best 
opportunity  of  judging  of  his  competency  and  honesty. 
Under  such  circumstances,  this  court  will  not  interfere  to  set 
aside  the  finding  of  a  referee  on  a  question  of  &ct,  unless  the 
error  is  quite  apparent.  But  I  am  wholly  imable  to  see  how 
the  ruling  of  the  referee  receiving  the  letters  written  by  tliird 
persons  to  the  witness  Dorsheimer  and  to  the  plaintiff,  in 
evidence  in  the  plain tifi^'s  favor,  can  be  justified.  They  wei'e 
letters,  generally  commendatory,  of  the  plaintiff's  skill  as  a 
manufacturer  of  files;  of  the  excellence  of  the  articles 
formerly  manufactured  by  him,  and  of  plaintiff's  character  for 
integrity. 

Dorsheimer  was,  as  it  appears,  one  of  the  defendant's 
principal  stockholders,  and  the  plaintiff  had  given  him  a 
reference  to  some  of  these  persons  who  had  written  a  portion 
of  these  letters  in  answer  to  inquiries  from  Dorsheimer, 
respecting  the  defendant's  skill,  the  character  of  his  work,  &e. 
The  other  letters  were  written  to  the  plaintiff  himself.  The 
fact  that  these  references  had  been  given  by  the  plaintiff  and 
answers  received  to  the  inquiries  was  drawn  out  by  the 
plaintiff  on  the  cross-examination  of  Dorsheimer.  The 
plaintiff  then  offered  the  letters  received  by  Dorsheimer  in 
answer  to  his  inquiries,  and  also  those  received  by  himselt  as 
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evidence,  and  they  were  received  against  the  defendant's 
objection.  I  am  not  aware  of  any  rule  of  evidence  upon 
which  this  ruling  can  stand.  These  letters  were  the 
mere  expreissions  of  opinions  of  third  persons,  on  the  subject 
of  the  reputation  of  the  plaintiff  as  a  manufacturer,  and  of 
his  previous  work.  It  is  claimed  by  the  plaintiff  ^s  counsel, 
that  it  was  competent,  and  was  within  the  issue  made  by  the 
defendant's  answer.  The  defendant  had  set  up  in  the  answer 
by  way  of  defence,  amongst  other  things,  that  the  plaintiff 
was  unfit  to  superintend  the  business  of  manufacturing  files, 
and  was  entirely  incompetent  to  manage  the  operatives,  and 
to  conduct  the  business  economically,  or  successfully*;  that  he 
was  visionary  wasteful  and  extravagant,  and  failed  in  judg- 
ment and  business  qualifications.  The  questions  raised  by 
this  part  of  the  answer,  were  in  respect  to  the  plaintiff's  fit- 
ness and  competency  in  point  of  fact,  and  not  in  respect  to 
his  reputation  for  skill  or  fitness  to  manage  and  carry  on 
business  successfully  as  in  respect  to  his  skill  as  a  manufac- 
turer. This  evidence  was  entirely  incompetent  on  those 
questions.  It  was  the  mere  declarations  of  third  persons, 
and  nothing  more  than  hearsay.  As  the  referee  held  it  com- 
petent evidence  against  the  defendant's  objection,  it  is  impossi- 
ble to  say  that  he  was  not,  and  could  not  have  been  influenced 
by  it.  The  presumption  is,  that  it  had  its  legitimate  influ- 
ence, as  pertinent,  and  competent  evidence.  It  is  quite 
apparent,  that  as  material  and  competent  evidence,  it  bore 
directly  upon  the  question  whether  the  defendant  had  good 
and  sufficient  cause  for  discharging  the  plaintiff.  For,  althougli 
the  plaintiff  had  a  contingent  interest  in  the  earnings  and 
profits  of  the  enterprise,  still  he  was  not  a  partner  with  the 
defendant,  and  the  business  was  not  his  business.  He  was, 
in  fact,  an  employe,  and  his  interest  in  the  business  was  by 
way  of  compensation  only.  It  was  clearly  an  implied  part 
of  his  contract  and  undertaking,  that  he  possessed  the  requi- 
site skill  and  fitness  for  the  superior  position  ai]id  authority, 
which  was  secured  to  him  by  such  contract.  In  all  other 
respects,  I  am  of  the  opinion  that  the  rulings  and  decisions 
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of  the  referee  were  correct.  Bat  for  this  error  the  jadgment 
must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 

Mr.  Justice  Taloott,  having  been  engaged  as  counsel  on 
the  trial,  did  not  sit. 


Anna  Keating,  Respondent,  v.  The  New  York  Central 

Railroad  Company,  Appellant. 

(General  Term,  Fourth  DsFARTifEMT,  Janijary,  1871.)  3  L     469 

171  NY  *Zlt 

The  plaintiff,  in  attempting  to  enter  the  defendant's  car,  was  thrown  from 
the  steps  thereof  and  received  iigaries,  for  which  she  brought  an  action. 
It  appeared  tliat  the  train  which  the  plaintiff  expected  to  take  had  moved 
over  and  was  extended  across  the  street  by  which  she  was  approaching 
the  railroad,  intercepting  her  mate  to  the  place  regularly  provided  by  the 
defendant  for  passengers  to  enter  the  cars.  There  was  evideuce  tending 
to  show  that  when  the  plaintiff  attempted  to  enter  the  car,  the  train  was 
stationary ;  that  no  signal  bell  was  rung  or  notice  given  for  starting ;  that 
the  car  started  with  a  sudden  and  violent  jerk ;  that  passengers  were 
sometimes  accustomed  to  take  the  cars  at  the  same  place  when  stand- 
ing across  the  street,  and  there  was  no  evidence  that  the  defendant 
had  ever  objected  or  taken  steps  to  prevent  their  doing  so. — ffeld^  that  the 
question  of  contributory  negligence  on  tlfe  part  of  the  plaintiff  was  pro- 
perly submitted  to  the  Jury. 

It  also  appeared  that  the  defendant's  brakeman  saw  the  plaintiff  approach 
the  train,  and  without  looking  to  see  whether  she  was  about  to  get  on 
the  cars,  gave  the  signal,  upon  which  the  train  was  started ;  that  a  fire- 
man, and  not  the  engineer,  was  in  charge  of  the  train ;  and  there  was 
evidence  to  show  that  the  Jar  in  starting  ttirew  the  plaintiff  under  the  car 
as  she  was  rising  upon  the  lower  step  of  the  platform  and  holding  on  to 
the  railing. — HM,  flirther,  that  the  question  of  defendant's  n^ligence 
was  also  properly  submitted  to  the  Jury. 

Thib  wa8  an  appeal  from  a  judgment  for  the  plaintiff 
entered  upon  a  verdict  and  an  order  of  the  Special  Term 
denying  a  new  trial  on  a  case  made. 

The  complaint  alleged  that  the  plaintiff,  in  attempting  to 
get  upon  the  cars  of  the  defendant,  at  Niagara  Falls,  on  a 
train  leaving  at  six  o'clock  on  the  morning  of  February  7, 
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1868,  for  the  purpose  of  going  to  Suspension  Bridge,  was,  by 
the  sudden  and  careless  manner  of  starting  the  train,  thrown 
under  the  wheels  of  the  cars,  whereby  she  lost  her  arm. 

The  answer  was  a  denial  of  the  complaint,  and  it  averred 
that  the  injury  was  caused  by  the  negligence  of  the  plaintiff. 
The  action  was  tried  before  Mr.  Justice  Daniels  and  a  jury 
at  the  Erie  March  circuit  in  1870,  and  the  plaintiff  obtained 
a  verdict  for  $5,000. 

It  appeared  upon  the  trial  that  there  was  a  depot  provided 
at  Niagara  Falls  for  the  accommodation  of  passengers,  where 
provision  had  been  made  for  their  entrance  into  the  cars,  and 
where  the  baggage  was  checked,  and  where  the  conductor 
was  accustomed  to  give  the  signal  for  the  starting  of  the  train, 
and  that  this  was  the  only  place  at  which  such  provision  had 
been  made  at  that  place. 

It  also  appeared  that  on  the  morning  in  question,  w^hich 
was  foggy  and  somewhat  dark,  the  plaintiff,  desiring  to  go 
trom  Niagara  Falls,  where  she  resided,  near  by  the  depot,  to 
Suspension  Bridge,  by  the  6.40  o'clock  a.  m.  train,  for  the  pur- 
pose of  accompanying  her  sister  so  fiir  on  her  way  to  Detroit, 
came  down  a  street  (Third  street),  leading  over  the  railroad 
tracks  of  the  defendant,  being  the  street  by  which  access  to 
the  depot  was  obtained  from  her  residence,  and  seeing  the  train 
which  she  intended  to  take,  across  the  street,  made  haste  and 
attempted  to  take  it  at  that  place,  and  was  in  the  act  of  get- 
ting on  the  forward  platform  of  the  third  one  of  the  cars, 
there  being  four  in  all,  when  she  was  thrown  under  the  wheel, 
and  so  badly  injured  that  she  suffered  amputation  of  her  ann 
in  consequence. 

It  also  appeared  that  the  train,  before  it  was  in  readiness  to 
start  or  the  baggage  put  on,  had  been  backed  across  the  street 
just  before  the  plaintiff  attempted  to  get  on,  for  the  purpose 
of  dropping  one  of  the  passenger  cars,  and  that  it  staid  but 
time  enough  to  uncouple  in  its  position  across  the  street, 
when  the  brakeman  in  charge  gave  a  signal  to  the  engineer 
for  starting ;  that  the  engine  had  been  left  by  its  regular  engi- 
neer in  charge  of  his  fireman,  and  that  the  latter  started  the 
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train  back  to  the  depot ;  that  when  the  train  had  gone  some 
thirty  feet,  the  brakeman  heard  a  scream  and  applied  the 
brakes.  The  train  was  stopped,  and  the  plaintiif  was  found 
entangled  under  the  wheels  of  one  of  the  cars.  Tlie  brake- 
man  had  observed  the  approach  of  the  plaintiff  and  her  sister 
toward  the  train  down  Third  street  some  ten  or  twelve  rods 
from  the  cars  while  the  train  was  backing  across  that  street, 
but  did  not  look  for  them  or  to  see  if  they  were  getting  on 
before  giving  the  signal  to  start. 

Evidence  was  given  tending  to  show  that  the  plaintiif 
attempted  to  enter  the  car  when  itiwas  standing  still  upon  the 
track  across  the  street,  and  also  contradictory  testimony  as  to 
the  ringing  of  a  bell  before  starting  the  train  back  to  the 
depot ;  also  upon  the  question  whether  the  car  started  vio- 
lently and  with  a  jerking  motion. 

It  also  appeared  that  it  was  sometimes  the  custom  of  per- 
sons to  take  the  cars  of  the  defendant  while  standing  across 
the  street  in  question,  and  at  the  place  where  the  plaintiff 
attempted  to  take  the  car;  and  there  was  no  evidence  of  any 
objection  to  their  doing  so  on  the  part  of  the  defendant,  or 
notice  forbidding  them  to  enter  the  trains  in  that  way. 

The  defendant's  counsel  then  moved  to  nonsuit  the  plaintiff, 
upon  the  ground  that  there  was  no  negligence  on  the  part  of 
the  defendant,  and  for  the  reason  that  the  negligence  of  the 
plaintiff  either  caused  or  contributed  to  the  injury.  The 
court  denied  the  motion,  and  the  counsel  for  the  defendant 
excepted. 

The  defendant's  counsel  then  requested  the  court  to  direct 
a  verdict  in  &vor  of  the  defendant  for  the  same  reasons,  which 
the  court  refused  to  do,  and  the  counsel  for  the  defendant 
excepted. 

The  court,  among  other  things,  charged  the  jury  "  tliat  if  the 
brakeman  knew  that  persons  approaching  the  train  from 
Third  street  had  been  and  then  were  accustomed  to  take  the 
train  upon  the  north  side  from  that  street,  and  he  saw  the 
plaintiff  and  her  sister  approaching  tlie  train  upon  that  street 
in  such  a  manner  as  should  have  fairly  and  reasonably  pro* 
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duced  the  conviction  in  his  mind  tliat  it  wae  their  purpoee  to 
take  the  train  when  they  reached  it,  and  he  omitted  to  look 
befol^  starting  the  train  to  see  whether  they  had  either  got 
upon  or  were  endeavoring  to  get  upon  the  train,  it  was  for 
the  jnry  to  say,  in  view  of  all  the  otlier  evidence  in  the  case, 
whether  such  omission  was  not  negligent ;  and  if  it  was,  and 
produced  the  injury  in  controversy,  and  the  plaintiff  was  free 
from  fault  on  her  own  part,  then  the  defendant  was  liable." 
To  this  charge  the  defendant's  counsel  also  excepted. 

The  jury  gave  a  verdict  for  the  plaintiff,  as  above  stated, 
&c.,  &C. 

A.  P,  Zannmffy  for  the  appellant. 

John  C,  Strang^  for  the  respondent. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  The  judge  at  the  circuit  pro- 
perly refused  to  nonsuit  the  plaintiff,  and  also  to  direct  a  ver- 
dict in  favor  of  the  defendant,  at  the  dose  of  the  evidence. 
It  was  clearly  a  case  to  be  submitted  to  a  jury  upon  all  the 
testimony  on  the  point  of  the  defendant's  negligence,  and  also 
upon  the  point  of  the  contributory  negligence  of  the  plaintiff. 
Upon  the  question  of  the  contributory  negligence  of  the  plain- 
tiff in  attempting  to  get  upon  the  cars  at  that  point,  it  wae 
most  clearly  a  question  for  the  jury  to  determine,  and  one 
upon  which  their  verdict  must  be  deemed  conclusive.  The 
cars  were  not,  it  is  true,  standing,  at  the  time  the  plaintiff 
attempted  to  enter,  at  the  place  provided  by  the  defendant  for 
passengers  to  enter,  but  were  standing  across  the  street  by 
which  tlie  plaintiff  was  approaching  for  the  purpose  of  taking 
her  passage  on  the  same  cars.  The  testimony  shows  that  the 
ears  were  extended  entirely  across  the  street,  between  the 
plaintiff  and  the  depot  where  passengers  most  usually  take 
the  cars,  and  there  was  no  way  for  the  plaintiff  to  get  to  the 
depot  except  by  passing  over  the  platform  of  the  cars,  or  by 


1871.]  OF  THE  STATE  OP  NEW  YORK.  473 

Keating  v.  The  New  York  Central  Railroad  Company. 

waiting  until  they  should  be  removed  out  of  the  way.  There 
is  also  evidence  tending  to  show  that  the  cars  were  standing 
still,  at  the  time  the  plaintiff  attempted  to  get  on ;  that  no 
signal  bell  for  starting  had  tlien  been  rung,  and  also  that  pas- 
sengers coming  along  the  same  street  were  accustomed  to  take 
the  cars  at  the  same  place,  when  found  standing  across  the 
road  in  that  manner.  There  is  no  evidence  that  the  defend- 
ant had  ever  objected  to  passengers  taking  their  seats  in  the 
train  at  that  point  and  in  that  manner,  or  given  any  notice  t<.) 
that  effect,  or  taken  any  steps  whatever  to  prevent  it.  All  the 
witnesses  agree  that  it  is  just  as  convenient  for  passengers  to 
get  upon  the  cars  from  the  sidewalk  on  that  side  as  from  the 
place  prepared  for  getting  on  at  the  depot.  Probably  ninety- 
nine  persons  of  ordinary  care  and  prudence  for  their  own 
safety,  in  every  one  hundred,  would,  under  the  same  circum- 
stances, have  made  the  attempt  to  get  on,  as  did  the  plaintiff 
and  her  sister. 

# 

On  the  other  question  of  the  negligence  of  the  defendant's 
servants  in  charge  of  the  ti*ain  on  that  occasion,  it  is  equally 
clear  that  the  case  was  one  for  the  determination  of  the  jury 
and  not  of  the  court.  The  brakeman  had  seen  the  plaintiff 
and  her  sister  approaching,  and  without  looking  to  see 
whether  they  were  about  to  get  upon  the  cars  standing  right  in 
their  way,  gave  the  signal  to  the  person  in  charge  of  the 
engine  to  start.  The  engine  in  obedience  to  this  signal  was 
instantly  started,  and  as  the  evidence  tends  to  show,  with  a 
sudden  and  violent  motion  or  jerk,  which  threw  the  plaintiff 
down  just  as  she  was  about  rising  upon  the  lower  step  of  the 
platform  of  the  car  and  holding  to  the  iron  rail.  The  injury 
was  caused  by  this  fall  and  the  moving  cars,  as  all  agreed.  It 
appears  from  the  testimony  of  the  defendant  that  the  engineer 
who  ran  the  train  was  not  in  charge  of  the  engine  at  tliis 
time  nor  upon  it,  but  that  it  was  in  the  charge  of  the  fire- 
man alone,  whose  only  experience  upon  an  engine  was  that 
of  fireman  for  two  and  a  half  years.  In  the  case  of  (7 Mara 
V.  Hudson  River  R.  R.  Co.  (38  N.  Y.,  446),  it.  was  held,  that 
the  running  of  an  engine  across  the  frequented  streets  of  a 

Lansing — ^Vol,  III.  CO 
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village  bj  a  fireman  alone,  without  an  engineer,  would  justify 
a  jury  in  finding  a  want  of  proper  care  on  the  part  of  the 
defendant.  In  this  case  it  was  most  probably  the  mode  of 
starting,  which  was  the  immediate  cause  of  the  tall  and 
injury,  and  the  jury  might  well  have  concluded  that  had  die 
engineer  then  been  in  charge  of  his  engine  at  this  point 
where  passengers  were  liable  to  get  upon  the  cars,  and  were 
in  the  constant  habit  of  doing  so,  the  train  would  have  been 
started  difierently,  and  in  a  manner  not  dangerous  to  persons 
attempting,  at  the  time  of  such  starting,  to  get  upon  the 
train.  It  was  most  clearly  a  fact  for  their  consideration,  and 
one  which  would  of  itself,  justify  a  finding  of  negligence 
against  the  defendant.  The  bther  fact,  so  carefully  and 
guardedly  submitted  by  the  judge  at  the  circuit,  of  the  want 
of  care  by  the  brakeman,  if  they  should  find  the  facts  indi- 
cated on  which  such  want  of  due  care  depended,  was  a 
proper  subject  for  the  consideration  of  the  jury,  and  was  pro- 
}>erly  submitted ;  neither  the  exception  to  .the  chai^  of  the 
judge  to  the  jury  nor  to  his  rulings  is  well  taken. 
The  judgment  must  therefore  be  affirmed. 


^  4741       Basnicy  O'Donnell,  Appellant,  v.  Eliphalet  Bbowv, 

Respondent. 

(Gbnkrajj  Term,  Fourth  Bbfartment,  Jakuart,  1871.) 

On  a  trial  upon  a  reference  from  a  County  Court,  upon  appeal  from  a 
Justioo  of  the  peace,  the  action  being  trespass  for  remoying  gates 
and  racks  from  a  ditch,  through  which  water  ran  from  the  plaintiff  *3 
dam,  and  the  answer  a  general  denial,  with  no  claim  that  title  to  real 
estate  would  come  in  question,  the  plaintiff,  to  show  possession,  proved 
his  user  of  the  ditch  by  the  water  passing  from  his  dam. — Held,  that 
the  defendant  might  show  by  cross-examination  of  the  plaintiff's 
witnesses  that  the  ditch  ran  through  land  in  his  (defendant's)  occu- 
pation, and  thereupon  a  presumption  arose  that  the  general  possession 
of  the  land  embraced  the  ditch ;  that  the  plaintiff  could  rebut  this  pre- 
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Bumption  only  by  eUowing  his  title  to  the  easement  or  soil,  and  that  the 
action  was,  therefore,  properly  dismissed  as  raising  a  diluted  question 
of  title  to  land  upon  the  plaintiff's  own  showing. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
entered  on  the  report  of  a  reteree  appointed  upon  motion 
granted  for  a  new  trial  in  the  Onondaga  County  Court,  to  hear 
and  determine  the  action. 

It  appeared  on  the  hearing  before  the  referee  that  the 
plaintiff  was  in  possession  of  certain  lands  in  Onondaga 
county,  upon  which  a  saw-mill  was  fed  by  an  artificial  chan- 
nel cut  through  the  defendant's  lands,  as  well  as  other  lands, 
to  draw  surplus  waters  from  several  lakes  and  ponds ;  that  the 
plaintiff  had  placed  racks  and  gates  upon  this  artificial  stream, 
as  it  ran  through  the  detendant's  lands,  to  save  the  water  and 
make  it  subservient  to  the  uses  of  his  mill ;  that  while  so  in 
possession  of  the  lands  and  mill  the  defendant  tore  out  and 
removed  these  racks  and  gates,  and  for  the  injury  thus 
caused,  the  plaintiff  sued  in  the  Justices'  Court.  The  facts 
ai*e  sufficiently  set  forth  in  the  opinion  of  the  court. 

W.  H.  Oifford^  for  the  appellant. 

BaUard  dk  Warren^  for  the  respondent.  '  ^ 

Present — ^Mullin,  P.  J.,  Johkson  and  Taloott^  JJ. 

By  the  Court — Johnson,  J.  The  action  was  commenced 
in  Justices'  Court  to  recover  damages  for  the  removal  by  the 
defendant  of  certain  gates  and  racks  placed  in  a  certain  ditch, 
through  which  water  flowed  to  plaintiff's  mill.  Tlie  racks 
and  gates  were  placed  in  the  ditch  to  regulate  the  flow  of  the 
water  to  the  mill.  The  defence  set  up  in  the  defendant's 
answer  was,  first,  a  general  denial ;  and,  second,  that  the  rack 
and  gates  were  put  in  upon  the  premises  in  the  posses- 
sion of  the  defendant,  and  were  so  placed  as  to  cause  the 
water  to  flow  over  the  lands  and  premises  in  his  possession, 
doing  great  damage,  and  that  they  became  a  nuisance,  and 
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were  removed  to  abate  ^uch  nuiBance.  The  plaintiff  had 
judgment  in  the  JuBtices'  Court  and  the  defendant  appealed 
to  the  County  Court  of  Onondaga  county  for  a  new  trial 
upon  the  merits.  After  a  trial  and  new  trial  ordered,  the 
cause  was  referred  in  that  court  and  tried  before  a  referee. 
On  the  trial  before  the  referee,  it  appeared  by  the  plaintiff's 
own  testimony  and  sliowing  that  the  ditch  through  which 
the  water  ran,  where  the  acts  complained  of  had  been  com- 
mitted, was  through  land  in  the  defendant's  possession,  and 
that  the  defendant  disputed  his  (plaintiff's)  right  to  have  the 
racks  and  gates  there,  and  to  have  tlie  water  flow  through 
said  ditch  on  his  lands.  The  referee  nonsuited  the  plaintiff 
or  dismissed  the  action,  on  the  ground  that  by  his  own  show- 
ing the  title  to  lands  was  in  question. 

This  was  clearly  right.  (Code,  §  59.)  This  section  pro- 
vides that,  in  cases  where  title  is  not  pleaded  by  the  defend- 
ant, if  it  shall  appear  on  the  trial  by  the  plaintiff's  own 
showing  that  the  title  to  real  property  is  in  question,  and 
such  title  shall  be  disputed  by  the  defendant,  the  justice  shall 
dismiss  the  action,  and  render  judgment  against  the  plaintiff 
for  costs.  This  liability  to  have  the  action  dismissed  for  the 
same  cause,  follows  the  case  on  appeal.  When  the  plaintiff 
rested  his  case  before  the  referee,  it  stood  thus :  There  was  an 
artificial  ditch  or  channel  through  lands  in  possession  of  the 
defendant,  and  water  flowing  through  it  to  supply  plaintiff's 
mill.  The  clear  presumption  on  that  state  of  facts  was,  that 
if  the  plaintiff  had  any  right  to  have  the  water  flow  there, 
and  to  regulate  its  flow,  it  was  an  easement  over  the  defend- 
ant's lands.  The  dispute  was  as  to  this  right,  so  far  as  appears, 
or  so  far  as  the  plaintiff  could  be  allowed  to  show  in  a  justice's 
(tourt.  The  defendant  had  the  right  to  dispute  and  to  con- 
trovert the  possession  by  the  plaintiff,  of  ^ny  portion  of  the 
premises  possessed  by  himself,  through  which  the  ditch  ran. 
Hence,  the  referee  properly  allowed  the  defendant  to  show  by 
the  plaintiff,  on  his  cross-examination,  that  he,  the  defendant, 
M'as  in  possession  of  the  whole  premises  on  each  side  of  the 
ditch.    This  being  ^^  prima  facie^  the  general  posseeeion  of 
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the  premises  embraced  the  ditch  also ;  and  the  only  way  for 
the  plaintiff  to  rebnt  it  wonld  be  by  showing  his  title,  either 
to  the  easement  or  to  the  soil  in  which  the  ditch  was  made. 
This,  of  course,  he  could  not  lawfully  do,  and  the  action  was 
necessarily  dismissed.  The  ditch  was  not  fenced  out  or  sepa- 
rated in  any  manner  from  the  rest  of  the  premises  occupied 
by  the  defendant,  and  there  was  nothing  to  mark  or  evidence 
a  foothold  by  the  plaintiff,  or  his  right,  except  the  water  pass- 
ing along  to  his  mill.  The  general  possession  of  the  premises 
wonld  clearly  prevail  in  such  a  case,  where  the  case  turned 
upon  evidence  of  possession  alone. 

The  case  was  properly  disposed  of  by  the  referee  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  G.  Whtte,  Surviving  Assignee,  Bespondent,  v.  The 
Trustees  of  the  Febst  Society  of  the  Methodist  Epiboo- 
PAL  Chuboh,  &c.,  Appellants. 

(Gbnbral  Tbbm,  Fourth  Depajstmbnt,  January,  1871.) 

A  contract  for  bonding  a  church  edifice,  at  not  less  than  a  specifled  cost, 
provided  for  paying  the  builders  by  assignment  of  the  subscription  list  to 
them,  with  power  to  collect  and  discharge  the  amounts  subscribed,  and 
also  by  permitting  them  to  sell  the  slips  at  auction,  with  the  right  to 
retain  such  as  should  be  unsold,  to  be  sold  or  locked  up  at  their  election. 
— HMf  that  the  builders  had  merely  a  power  to  dispose  of  the  slips 
retained,  and  no  title  in  or  to  the  edifice  or  premises. 

And  the  church  having,  against  the  objection  of  the  builders,  removed 
and  destroyed  the  pews  so  retained. — Held  fhrther,  that  the  cause  of 
action  on  account  thereof,  arose  at  the  time  of  the  remoYal,  &c.,  and 
was  barred  by  the  statute  (€k)de,  g  97)  after  the  expiration  of  ten  yean 
fh>m  that  time. 

It  seems  that  if  the  church  trustees  being  called  upon,  to  do  so  in  the 
reasonable  exercise  of  their  duty  to  the  corporation  anti  congr^ation, 
on  account  of  delapidation  and  necessity  for  repair,  took  out  the  fioors 
and  slips,  and  other  fixtures,  and  reconstructed  the  inside  of  the  edifice, 
the  plaintiff  (who  was  the  assigne  of  the  original  contractors),  thereupon 
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lost  his  title  to  the  pewQ,  and  had  no  remedy  against  the  church  with 
regard  to  other  pews  put  in  to  replace  the  old. 

This  was  an  appeal  from  a  judgment  in  fevor  of  the  defend- 
ant after  trial  at  Special  Term. 

The  action  was  brought  to  obtain  payment  of  certain  sums 
alleged  to  be  unpaid  upon  a  contract  for  the  erection  of  a 
church  building,  and  for  certain  other  relief  as  stated  in  the 
opinion  of  .the  court.  The  defendant,  with  other  defences, 
pleaded  the  statute  of  limitations ;  also  set  up  that  the  action 
was  barred  by  a  former  suit.  It  appeared  that  the  defend- 
ants was  incorporated  as  a  religious  corporation,' imder  the 
name  of  the  trustees  of  the  "  First  Society  of  the  Methodist 
Episcopal  Church,  in  the  village  of  Syracuse,  in  tlie  county 
of  Onondaga,"  on  the  4th  of  April,  1832,  under  the  "  Act  to 
provide  for  the  incorporation  of  religious  societies,"  passed 
April  5th,  1813,  and  the  acts  amendatory  thereof ;  and  that 
in  April,  1836,  the  defendant  by  its  committee  duly  empow- 
ered, entered  into  a  contract  with  the  plaintiff's  assignor  to 
erect  a  church  building,  as  follows,  viz. : 

^^  Articles  of  agreement  made  this  14th  day  of  August, 
1835,  between  Hiram  Judson,  Luther  Palmer  and  C.  Tyler 
Longstreet,  building  committee  of  the  Methodist  Episcopal 
Church  of  Syracuse,  Onondaga  County,  of  the  first  part  and 
Peleg  Manshall  (builder),  and  Luther  Marsh  his  security  of 
the  second  part ;  witnesseth. 

"  1st.  The  parties  of  the  first  part  shall  furnish  and  desig- 
nate a  site  on  which  to  erect  a  Methodist  Episcopal  Church 
in  said  village  to  be  called  according  to  their  direction. 

"2d.  The  said  parties  of  first  part,  are  immediately  to 
assign  to  said  parties  of  the  second  part,  the  subscription  in 
their  hands  for  the  building  of  the  said  church,  with  full 
power  to  collect,  receive  and  discharge  the  same. 

"  3d.  The  said  parties  of  tlie  first  part  will  (if  required), 
indorse  for  the  said  parties  of  the  second  part  a  note  of  hand 
to  aid  in  building  said  church  in  an  amount  to  $1,000,  and 
continue  the  same  until  the  general  sale  of  slips  of  said 
churdi. 
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''  4tli.  The  said  parties  of  the  first  part  are  to  permit  the 
said  parties  of  the  second  part,  to  sell  the  slips  on  the  firet 
floor  above  the  basement  of  said  church  (at  public  auction  or 
private  Siile),  to  pay  for  the  erection  thereof.  And  after  the 
sale  of  said  slips  at  public  auction,  which  will  take  place  on 
or  before  the  first  Monday  of  April  next  and  the  dedication 
of  said  cliurch,  if  any  of  the  slips  on  said  floor  remain  unsold, 
the  said  unsold  slips  may  be  retained  by  said  parties  of  the 
second  part  and  be  respectively  sold  or  locked  up  as  they 
may  think  advisable.  Bvt  the  slips  sold  shaU  he  in  accord- 
ance  with  the  subscription  above  aJluded  to.  And  with  the 
above  exception,  the  church  itself  after  such  public  sale,  shall 
be  in  the  possession  and  under  the  direction  of  the  trustees  of 
the  Methodist  Episcopal  Church  of  said  village  agreeably  to 
the  rules  and  regulations  of  that  religious  sect." 

Here  follow  certain  unimportant  details  as  to  time,  style 
and  manner  of  construction,  &c. 

The  plaintiff  claimed  the  right  to  several  pews,  after  ftilfill- 
ment  of  the  contract  as  pews  unsold  at  auction.  It  also 
appeared  that  after  completion  of  the  building,  the  defend- 
ant remodeled  the  interior  of  its  church,  and  tore  out  the  old 
and  put  in  new  slips.  The  work  of  remodeling  commenced 
in  the  fall  of  1856,  and  was  completed  in  June,  1857;  that 
the  money  for  these  repairs  and  improvements  was,  before 
the  same  were  made,  raised  by  the  defendant  upon  mortgage 
of  the  church  lot  and  building,  and  the  work  paid  for  there- 
with ;  and  that  afterward  the  money  to  take  up  the  mortgage 
was  raised  by  general  subscription,  and  the  same  was  paid 
and  satisfied.  It  also  appeared  that  the  places  of  the  new 
pews  or  slips  were  substantially  the  same,  and  in  the  same 
order,  except  some  three  or  four  of  them,  but  that  they  were 
differently  numbered. 

The  defendant  gave  in  evidence  the  record  of  a  judgment 
in  the  Supreme  Court,  in  which  the  plaintiff  and  one  Marsh, 
his  deceased  co-assignee,  were  plaintiffs,  and  the  defendants 
herein  were  defendants ;  being  an  action  for  tearing  out  tlie 
pews  as  originally  built,  and  in  which  judgment  was  rendered 
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for  the  defendants,  and  the  defendants'  counsel  insisted  that 
it  was  a  bar  to  this  action.  The  court  held  that  it  was  not  a 
bar.  The  plaintiif  showed  service  of  the  summons  on  the 
26th  of  September,  1867,  in  this  action,  and  the  filing  of  a  lut 
pendens  August  7,  1867.  The  action  was  tried  only  wiUi 
regard  to  the  issues  made  upon  the  statute  of  limitations  and 
the  bar  of  the  former  suit,  the  other  issues  being  reserved. 

The  court  found,  as  matter  of  fact,  that  the,  suit  was  com- 
■  menced  September  26,  1867,  and  that  ten  years  had  elapsed 
after  the  cause  of  action  accrued  before  its  commencement ; 
and  found,  as  matter  of  law,  that  the  action  was  barred  by 
the  statute  of  limitations,  and  that  the  complaint  should  be, 
for  that  reason,  dismissed,  and  ordered  judgment  for  defend- 
ant, with  costs.  The  plaintiff  duly  excepted  to  the  decisions 
and  findings  of  the  court,  and  appealed  from  the  judgment 
entered. 

C.  Forman  and  C,  B,  Sedgwick,  for  the  appellant. 

IT,  BurdicJc,  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

By  the  Court  —  Johnson,  J.  The  only  question  detei- 
mined  by  the  court  at  Special  Term  was,  that  the  action  was 
barred  by  the  statu.te  of  limitations,  and  judgment  was  ordered 
for  the  defendant  on  that  ground  alone.  One  other  question 
was  tried,  to  wit,  whether  the  plaintiff's  right  of  action  was 
not  also  barred  by  a  former  action  and  judgment  between  the 
same  parties.  But  the  judge,  upon  the  trial,  ruled  and  held 
that  the  former  action  and,  judgment  were  not  a  bar  to  this 
action,  and  disposed  of  the  action  solely  upon  the  question  of 
the  statute  of  limitations.  The  action  is  brought  to  obtain 
equitable  relief.  The  relief  demanded  is,  that  the  amount  due 
and  unpaid  upon  a  certain  contract  for  the  erection  of  a  diurch 
edifice  for  the  defendant  may  be  ascertained  and  declared, 
and  the  defendant  decreed  to  pay  the  same  to  the  plaintiff  as 
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Bnrviving  assignee  of  tlie  contract,  and  that  the  same  mfty  be 
adjudged  and  declared  an  equitable  lien  and  charge  upon 
said  edifice  and  premises,  and  that  the  same  may  be  decreed 
to  be  sold  for  the  payment  and  satisfaction  of  the  amount  so 
ascertained  to  be  due  and  unpaid ;  or,  in  the  alternative,  that 
the  defendant  be  decreed  to  convey  to  the  plaintiiT  a  number 
of  pews  in  the  reconstructed  church  edifice  equal  to  the  num- 
ber which  belonged  to  the  plaintiflF  on  the  first  of  October, 
1856,  which  were  then  torn  down  by  the  defendant,  and  as 
eligibly  situated  in  said  building  as  those  were  before  being 
so  torn  down  and  removed. 

The  provisions  of  the  Revised  Statutes  in  regard  to  the 
times  of  commencing  actions  were  repealed  by  the  Code, 
except  in  special  cases.  By  section  97  of  the  Code,  ^^  an  action 
for  relief,  not  hereinbefore  provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued." 
This  action  is  for  a  species  of  relief  not  befbre  provided  for 
by  the  Code.  This  provision  of  section  97  of  the  Code,  is 
the  same  in  substance  Vith  the  provisions  of  the  Kevised 
Statutes.  (2  B.  S.,  301,  §  52.)  The  question  is,  when  did 
the  cause  of  action  for  this  relief  aocme,  if  it  ever  accrued  ? 
The  action  was  commenced  September  26th,  1867.  The 
defendant  in  the  &11  of  1856,  tore  out  the  entire  inside  of  the 
church  edifice,  and  reconstructed  it,  putting  in  new  fioors, 
new  pews,  and  new  pulpit.  This  work  was  completed  ii». 
May  or  June,  1857.  The  plaintiflF^s  rights  rested  wholly  in 
the  contract  under  which  the  church  edifice  was  constructed 
in  1835.  By  that  contract,  the  defendant  did  not  undertake 
or  agree  to  pay  the  parties  agreeing  to  build  and  complete 
the  edifice,  any  sum  whatever,  nor  is  it  specified  anywhere  in 
the  agreement,  what  the  amount  of  compensation  for  erecting 
and  completing  the  building  should  be.  It  was  to  cost,  and 
be  worth  when  completed,  not  less  than  the  sum  of  $6,200. 
But  there  is  nothing  in  the  terms  of  the  contract  to  show  that 
this  was  to  be  the  measure  of  the  builder's  compensation. 
It  was  provided  by  the  contract,  that  the  defendant's  building 
committee  should  assign  to  the  contractors  the  subscription 
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in  their  hands  for  the  building  of  said  church,  with  fuh 
power  to  collect,  receive,  and  discharge  the  same.  It  was 
also  further  provided,  that  the  defendant  should  permit  said 
builders,  ^^  to  sell  the  slips  on  the  first  floor  above  the  base- 
ment of  said  church  at  public  auction,  or  private  sale,  to  pay 
for  the  erection  thereof."  The  sale  at  public  auction  was  to 
take  place  on  or  before  the  first  Monday  of  April,  1836,  and 
before  the  dedication  of  the  church.  It  was  further  provi- 
ded, that  in  case  any  of  said  slips  remained  after  such  public 
auction,  unsold,  such  slips  might  be  retained  by  said  bnilderB, 
^^and  be  respectively  sold  or  locked  up  as  they  may  think 
advisable."  Looking  at  all  the  provisions  of  the  contract,  the 
true  construction  of  it  is,  that  the  builders  were  to  take  the 
subscription  and  get  whatever  they  might  from  it,  and  sell  the 
pews  or  slips,  and  take  the  entire  avails  of  such  sales  for  their 
compensation  for  building.  They  took  upon  themselves  the 
risk  of  obtaining  enough  in  this  way  to  compensate  them. 
In  other  words,  they  agreed  to  build  and  finish  the  church, 
according  to  the  plans,  which  should  cost  and  be  of  the  value 
specified,  and  take  as  their  full  compensation  the  subscription 
list,  and  the  right  to  sell  the  slips,  and  have  all  the  avails. 
This  gave  them  no  title  to  the  church  edifice,  or  the  premises. 
The  church  and  premises  belonged  to  the  corporation.  It 
was,  in  my  opinion,  a  mere  power  to  sell  and  take  the  pro- 
ceeds. It  did  not  give  them  any  interest  in  the  estate.  They 
had  no  authority  to  convey  tlie  title  to  the  slips  sold  by  thein. 
That  was  necessarily  done  by  the  trustees  of  the  corporation, 
who  alone  had  the  title.  They  had  by  the  contract  the  right 
to  sell  for  such  price,  and  on  such  terms  as  they  might  see 
fit,  and  to  have  all  the  avails  of  all  the  sales.  But  this  right 
was  of  course  limited  to  selling  the  slips  they  undertook  to 
place  in  the  edifice,  and  did  not  extend  to  slips  which  the  cor- 
poration might  put  in  at  its  own  expense  by  way  of  repair, 
or  reconstruction,  twenty  years  afterward.  As  long  as  any  of 
the  slips  put  in  by  them  remained  unsold,  they  had  by  their 
contract  the  right  to  dispose  of  them  respectively,  or  retain 
possession  of  them.    And  whenever  the  defendant,  by  its 
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trustees,  did  any  act  to  interfere  with  and  destroy  this  right, 
at  that  moment  the  right  of  action  accrued  to  recover  dama- 
ges for  the  violation  or  destruction  of  the  right.  And  if  the 
rights  the  builders  acquired  upon  the  completion  of  the  build- 
ing continued  unimpaired,  until  the  fall  of  1856,  the  tearing 
out,  and  removing  the  slips,  and  the  whole  interior  of  the 
edifice,  was  such  a  violation  as  gave  to  the  plaintiiBT  then  his 
right  of  action.  This  was  more  than  ten  years  before  the 
commencement  of  this  action,  and  consequently  it  is  barred 
by  the  statute. 

This  disposes  of  the  case,  and  leads  to  an  affirmance  of  the 
judgment.  I  do  not  see,  however,  why  the  former  action 
and  judgment  were  not  a  complete  bar  to  this  action.  That 
was  an  action  in  the  nature  of  an  action  on  the  case,  to 
recover  damages  of  the  defendant,  for  the  wrongful  taking 
away  and  removal  of  the  slips  remaining  unsold  in  the  &31  of 
1856,  without  the  plaintiff's  consent.  In  that  action  the  plain- 
tiff was  defeated,  and  the  defendant  had  judgment.  I  do  not 
see  why  it  did  not  necessarily  involve  the  plaintiff's  rights  to 
those  slips,  and  the  defendant's  right  to  remove  them  without 
the  consent  of  the  plaintiff,  and  reconstruct  their  church  edi- 
fice. Besides,  if  the  &ct  was,  that  in  1856,  the  church  edifice 
had  become  so  dilapidated  and  out  of  repair,  that  the  trustees 
were  called  upon  in  the  reasonable  exercise  of  .their  duty  to 
the  corporation,  and  the  congregation  attached  thereto,  to 
take  out  the  fioors,  slips,  and  other  fixtures  inside  the  church, 
and  reconstruct  the  edifice  inside,  the  plaintiff  lost  his  rights 
thereby,  and  is  without  remedy.  The  contract  must  have  a 
reasonable  interpretation,  and  it  cannot  be  supposed  that  it 
was  within  the  intention  of  the  parties  on  either  side  when 
the  contract  was  entered  into,  that  the  builders  might  hold  the 
slips,  and  lock  them  up  indefinitely  without  selling,  and 
deprive  the  corporation  and  the  congregation  of  their  use  for 
all  time.  The  true  construction  of  this  part  of  the  agree- 
ment, I  think,  is  that  such  slips  as  were  not  sold  at  the  pub- 
lic auction  provided  for,  might  be  sold  at  private  sale  after- 
ward, to  respectable  occupants,  or  locked  up  until  they  could 
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be  8oId  to  reasonable  advantage.  In  any  view  of  the  ease, 
however,  it  is  quite  certain  that  under  the  contract,  the 
builders  acquired  no  greater  or  more  permanent  rights,  than 
the  pew  holders  acquired  to  the  slips  purchased  bj  them  firom 
the  builders,  after  their  purchase,  and  a  conveyance  to  them 
in  pursuance  thereof,  by  the  trustees  of  the  corporation. 
This  right  of  the  pew  holders  has  always  been  held  to  be  a 
qualified  estate,  a  mere  usufruct,  subject  to  the  more  general 
right  of  the  corporation  in  the  soil  and  freehold.  It  is  a  right 
to  occupy  the  pew  purchased,  so  long  as  it  remains,  or  to  the 
limit  of  the  term  of  the  purchase,  but  is  subject,  neverthe- 
less, to  the  superior  right  of  the  corporation  to  make  neces- 
sary changes  and  repairs.  When  these  are  necessaiy,  and  the 
pew  is  removed  the  title  is  gone,  and  without  remedy  to  the 
pew  holder.  (  Voarhees  v.  Prefibyt&ricm  Church  of  Afngter- 
dam^  17  Barb.,  103,  and  cases  there  cited.)  In  that  case, 
Mr.  Justice  Hand,  with  his  accustomed  diligence,  has  col- 
lected most  of  the  cases  on  that  subject  in  this  State  and 
Massachusetts.  This  necessarily  results  from  the  kind  of 
property  to  which  the  right  of  the  pew  holder  attaches,  and 
the  nature  and  character  of  its  use.  Considerations  of  the 
prosperity  and  wel&re  of  religious  bodies,  and  the  general 
good  of  society,  enter  largely  into  the  rule. 
Judgment  affirmed. 


JsDEDiAH  S.  Clask,  Respondent,  v.  Charles  Kobton  and 
others,  Assessors  of  Canton,  Appellants. 

(General  Tebm,  TmRD  Dspabthent,  Febbuabt,  1871.) 

The  aasessoiB  have  no  authority  to  make  an  assessment  on  the  day  appointed 
for  the  review  of  thdr  roUs,  or  after  the  Ist  day  of  July  in  each  year, 
before  wliich  time  (1  R.  S.,  890,  g  8)  the  persons  and  property  to  be 
assessed  must  be  determined  by  them. 

And  after  the  Ist  day  of  August,  they  haye  no  power  to  strike  fiom  the 
ion,  except  as  authorized  on  the  day  of  review. 
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And  where,  on  the  18th  of  August,  the  review  day,  the  assessors  subblU 
tuted  the  name  of  a  purchaser  of  real  estate  for  that  of  his  vendor,  to 
whom  it  was  assessed,  and  then  assessed  the  vendor  for  personal  pro- 
perty equal  in  amount  to  the  assessed  value  of  the  real  estate. — HM^ 
that  they  were  personally  liable  for  the  tax  levied  and  collected  pur- 
suant to  such  assessment  for  personal  properly. 

0 

This  is  an  appeal  from  a  judgment  entered  on  a  verdict 
directed  by  the  conrt,  and  also  from  an  order  refusing  a 
new  trial. 

The  plaintiff,  previous  to  July  8, 1868,  was  a  resident  and 
owner  of  real  estate  in  the  town  of  Canton,  N.  Y.  The 
defendants  were  the  assessors  of  that  town  for  the  year  1868. 
As  assessors,  the  defendants,  between  the  1st  days  of  May 
and  July  of  that  year,  assumed  to  have  ascertained  the  tax- 
able persons  and  property  in  the  town,  prepared  an  assessment 
roll,  entered  the  name  of  the  plaintiff  therein  as  assessed  for 
his  real  estate,  extending  the  valuation  at  $2,750,  with  no 
assessment  for  personal  property,  and  completed  the  roll  by 
the  Ist  day  of  August.  A  copy  of  the  roll  was  made  for 
inspection,  and  due  notice  given  of  the  time  and  place 
of  review.  On  the  8th  day  of  July,  the  plaintiff  sold  his 
real  estate  in  the  town,  the  purchaser  to  pay  all  taxes  brought 
against  it  for  the  year  1868 ;  and  on  that  day  plaintiff  removed 
from  the  town,  and  has  not  resided  there  since. 

On  the  review  day,  which  was  August  18th,  the  plaintiff 
did  not  appear  before  the  assessors,  nor  cause  any  complaint 
to  be  made  of  the  roll.  On  that  day  the  purchaser  of  plain- 
tiff's real  es,tate  appeared  before  the  assessors,  but  without 
any  authority  from  plaintiff,  and  asked  the  assessors  to  trans- 
fer to  him,  the  purchaser,  the  assessment  on  the  roll  for  real 
estate  against  the  plaintiff.  After  consultation,  the  assessors 
complied  with  the  purchaser's  request ;  struck  out  the  assess- 
ment for  real  estate  against  the  plaintiff,  and  assessed  it  to 
the  purchaser ;  at  the  same  time,  of  their  own  volition,  they 
assessed  plaintiff  on  the  roll  $2,750  for  personal  estate. 

The  roll,  as  thus  amended,  was  afterward  completed  and 
delivered  to  the  supervisor  of  the  town.    It  was  by  him  pre- 
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sented  to  the  board  of  supervisors  of  tlie  county.  That  body 
extended  a  tax  against  said  plaintiff  on  said  assessment  for 
personal  property,  and  a  warrant  was  issued  and  delivered  to 
the  town  collector  for  collection.  By  virtue  of  said  warrant 
that  officer  collected  from  the  plaintiff  $70.70. 

Upon  the  foregoing  facts  judgment  was  directed  for  the 
plaintiff. 

W.  C.  Cooke,  for  the  appellant. 

C.  0.  Twppwn,  for  the  respondent. 

Present — Milleb,  P.  J.,  Pabkeb  and  James,  JJ. 

By  the  Court — James,  J.  The  only  question  material  to 
consider  in  this  case  is,  the  power  and  authority  of  assessors 
to  make  an  assessment  against  an  individual  after  they  have 
completed  their  roll  for  review,  or  on  the  day  set  apart  for 
review.  If,  at  that  time,  assessors  have  jurisdiction  and 
power  to  assess  persons  and  property  not  previously  assessed 
and  entered  on  the  roll,  the  judgment  in  this  case  was  errone- 
ous, and  should  be  reversed ;  otherwise,  it  was  right,  and  the 
defendants  personally  responsible  for  their  unauthorized  act. 
Assessors  derive  all  their  powers  and  authority  from  the 
statute,  and  must,  to  keep  themselves  exempt  from  personal 
liability,  necessarily  keep  themselves  strictly  within  its  pro- 
visions. 

By  statute,  all  property,  real  and  personal,  within  the 
State,  unless  specially  exempted,  is  declared  liable  to  taxation. 
(1  R.  S.,  887,  §  1.)  Real  estate  must  be  assessed  in  the  town 
where  located,  and  personal  property  to  the  owner  in  the 
town  where  he  resides  when  the  assessment  is  made.  (Id., 
389,  §  5.)  To  enable  assessors  to  prepare  a  list  of  persons 
and  property  for  taxation,  these  officers  are  vested  with  power 
and  authority,  between  the  first  days  of  May  and  July  in 
each  year,  to  ascert^n  and  determine  the  persons  and  pro- 
perty within  their  respective  towns  liable  to  assessment  (Id., 
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390,  §  8) ;  then  to  make  a  record  of  such  determination  and 
their  valuation  of  the  property  aesessed,  by  preparing  an 
aasefisment  roll  and  having  the  same  completed  by  the  1st 
day  of  AngUBt.  This  roll  is  to  be  kept  for  inspection  until  the 
tliird  Tuesday  of  August,  on  which  day  any  person  assessed 
thereon,  feeling  himself  aggrieved  thereby,  may  make  hiA 
complaint  to  said  assessors,  and  tliey  are  then  authorized  to 
reduce  such  valuation  or  strike  the  assessment  out  altogether. 
But  the  power  of  review,  or  modificati«n,  does  not  extend  to 
assessments  against  which  no  complaint  is  made;  as  to  non- 
complainants,  the  roU,  as  completed  on  the  1st  day  of 
August,  is  final,  as  to  persons,  property  and  valuation.  Infe- 
rior jurisdictions,  deriving  their  powere  wholly  from  the  stat- 
ute, have  not  authority  to  reverse,  modify  or  reconsider  their 
own  judicial  action.  {The  People  v.  Sup.  of  Sohenectadyy  35 
Barb.,  408.) 

The  persons  and  property  to  be  assessed  must  be  determined 
by  the  assessors  before  the  1st  day  of  July  in  each  year. 
After  that  date,  assessors  have  no  jurisdiction  to  add  names 
or  property ;  and,  after  the  1st  day  of  August,  have  no  power 
to  strike  from  the  roll,  except  as  authorized  on  the  day  of 
review.  In  this  view,  persons  or  property  coming  into  a 
town  after  the  1st  day  of  July,  or  property  acquired  or  lost 
after  that  date,  by  residents,  cannot  legally  be  added  to,  or 
stricken  from  the  roll  by  the  assessors.  If  real  or  personal 
property,  liable  to  assessment  on  the  1st  day  of  July,  be 
overlooked  or  omitted  from  the  roll  by  the  assessors,  power 
is  given  to  the  board  of  supervisors  to  put  the  same  upon  the 
roll,  on  the  application  of  the  assessors,  for  taxation  for  the 
current  year  (Laws  of  1866,  p.  818) ;  a  legislative  construc- 
tion that  such  power  did  not  rest  with  the  assessors.  It  was 
the  determination  of  the  Court  of  Appeals  {Mygatt  v.  Wash- 
hxMm^  15  N,  T.,  316),  that  the  persons  and  property  to  be 
assessed  should  be  determined  by  the  assessors  before  the  1st 
day  of  July  in  each  year.  In  that  case  Denio,  J.,  said :  ^^In 
my  opinion,  the  assessment  should  be  considered  as  made 
*    *    *    on  the  1st  day  of  July.    If  there  is  any  change 
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of  residence,  or  ownership  of  property,  after  that  day,  it  does 
not  affect  the  assessment  roll.  The  inquiries  are  then  com- 
pleted. Any  change  which  the  assessors  are  authorized  to 
make  after  that  time,  are  such  as  may  be  required  to  correct 
mistakes.  When  the  statute  speaks  of  the  time  when  the 
assessment  is  to  be  made,  it  refers  to  the  binding  and  conclu- 
sive act  which  designates  the  tax-payers  and  the  taxable 
property." 

In  this  case  the  dtfendants  exercised  the  power  devolved 
upon  them,  as  assessors  of  the  town  of  Canton,  in  the  months 
of  May  and  June,  and  adjudged  the  plaintiiF  as  liable  to 
assessment  for  the  year  1868,  for  real  property  only.  With 
this  their  power  and  authority  to  determine  assessments  for 
the  current  year  was  exhausted.  So,  too,  before  the  assess- 
ment complained  of  was  made,  the  time  had  elapsed  in  which 
assessors  were  empowered  to  determine  who,  and  what  pro- 
perty, should  be  assessed.  In  either  case  the  assessors  were 
without  authority  to  make  the  assessment  complained  of,  and 
the  act  was  tortious. 

I  do  not  deem  it  important  to  examine  the  question  of 
plaintiff's  residence  at  the  time  the  assessment  was  made ; 
nor  the  other  question,  that  the  property  assessed  was  acquired 
after  the  1st  day  of  July.  Either  would  probably  be  fatal 
to  the  defence. 

The  case  is  put  on  the  distinct  ground  of  want  of  authority 
and  jurisdiction.  1st.  Because  the  authority  of  the  assessors 
had  been  exhausted ;  and,  2d,  because  the  time,  in  which  the 
assessors  had  authority  to  determine  and  assess  persons  and 
property,  had  expired,  before  the  assessment  in  question  was 
made.  In  this  view,  the  residence  excluded  was  wholly 
immaterial,  and  had  no  bearing  on  the  questions  decided. 

In  my  opinion,  a  verdict  was  properly  directed  for  the 
plaintiff,  and  a  new  trial  properly  reftised. 

Judgment  affirmed. 


I 
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Elbbidge  G.  Duvall  et  al.',  Appellants,  v,  Eoss  W.  Wood 
et  al.,  Bespondents,  impleaded  with  Andrew  C.  Eluot 
and  John  A.  Wabneb. 

(Genebal  Tebit,  Fibst  Dbpabtment,  Fbbruabt,  1870.) 

Where  a  boBineas  is  carried  on  by  several  parties,  and  goods  are  purchased 
by  one  of  them  for  the  use  of  all,  all  are  liable,  although  the  names  of 
the  other  parties,  interested  in  the  pmx^ase,  are  not  disclosed  by  the 
purchaser. 

And  the  mere  taking  of  the  note  of  one  partner,  or  of  an  agent,  does  not 
exonerate  the  other  parties  interested  from  liability,  unless  there  is  an 
express  agreement  to  that  effect. 

Thib  was  an  appeal  from  a  judgment  entered  after  a  trial 
bv  the  com*t  and  a  jury,  dismissing  the  plaintiffs'  complaint. 
The  exceptions  were  ordered  to  be  beard  in  the  first  instance, 
at  General  Term. 

The  real  object  of  the  action  was  to  charge  the  defendants, 
Wood,  who  did  business  in  New  York  under  the  firm  name 
of  Ross  W.  Wood  &  Son,  with  liability  for  two  bills  of  goods, 
bought  of  the  plaintiffs  in  Baltimore  in  the  name  of  Andrew 
C.  Elliot  &  Co. 

It  appeared  that  the  plaintiffs  were  merchants  in  Balti- 
more, and  that  the  defendants  were  engaged  in  a  guano  enter- 
prise on  the  island  of  Sombrero,  in  the  Caribbean  sea,  and 
that  their  business  upon  the  island  was  managed  and  con- 
ducted by  the  defendant,  Elliot,  in  the  name  of  Andrew  C. 
Elliot  &  Co.,  which  firm  was  composed  of  the  defendant, 
Elliot,  and  one  Everitt ;  that  the  goods  were  purchased  by 
the  defendant,  Elliot,  in  person,  in  the  name  of  Andrew  C. 
Elliot  &  Co.,  and  were  shipped  to  the  latter  firm  for  the 
island  of  Sombrero,  and  received  there  by  the  defendants,  and 
furnished  by  them  to  their  employes,  in  payment  for  services, 
or  otherwise  used  by  the  defendants  for  their  own  benefit. 

The  plaintiffs  took  a  note  of  Andrew  C.  Elliot  &  Co.  for 
the  amount  of  the  purchase,  to  which  firm  the  goods  were 
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charged  upon  the  plaintif&'  books.    The  note  was  not  paid  at 
maturity,  and  was  produced  for  cancellation  at  the  trial. 

The  court  dismissed  the  complaint,  and  the  plaintiffs'  excep- 
tions were  ordered  to  be  heard  first  at  General  Term, 

Henry  H.  Aniersony  for  the  appellants. 

S.  P.  UTashf  for  the  respondents. 

Present — ^Ikobahah,  P.  J.,  and  Babnasd,  J. 

Bj  the  Court — ^Ikobaham,  P.  J.  There  can  be  no  doubt, 
from  the  testimony,  but  that  all  the  defendants  were  inte- 
rested in  the  business  carried  on  at  the  island  of  Sombrero, 
nor  that  the  business  was  carried  on  there  by  Andrew  C. 
Elliot  &  Co.,  who  were  partners,  in  their  name,  for  the  benefit 
of  themselves  and  the  other  defendants,  and  under  their 
authority.  It  is  also  proven  that  the  goods  in  question  were 
purchased  with  the  knowledge,  and  under  the  authority,  of 
Boss  Wood  &  Co.,  and  were  sent  to  them  at  the  island,  and 
they  authorized  drafts  on  them  to  pay  for  them. 

It  also  appears  that  the  note  of  Andrew  C.  Elliot  &  Co. 
was  given  for  the  goods.  Such  note  was  not  paid,  and  was 
produced  on  the  trial  and  offered  for  cancellation.  Elliot 
testified  that  the  note  was  not  paid  by  a  draft,  because  Wood 
&  Co.  had  ordered  the  business  of  A.  C.  Elliot  &  Co.,  on  the 
island,  to  be  closed,  and  the  goods  turned  over  to  other  parties 
for  their  benefit. 

On  defendants'  motion,  the  court  dismissed  the  complaint, 
and  the  plaintiffs  appealed  to  this  court. 

Where  goods  are  purchased  Ly  an  agent  for  his  principals 
and  are  received  by  them,  the  vendor  is  not  confined  to  the 
remedy  against  the  agent,  unless  the  goods  were  sold  exclu- 
sively on  the  individual  credit  of  the  agent,  and  the  note 
received  in  payment  so  as  to  prevent  the  plaintiffs  from  hav- 
ing any  remedy  against  the  defendants,  for  whom  tliey  were^ 
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in  fact,  purchased,  and  who  have  had  the  benefit  of  tliem. 
(Pentz  V.  J^antouy  10  Wend.,  271.) 

If  these  defendants  are  to  be  considered  as  partners  in  the 
business  carried  on  at  Sombrero,  and  the  goods  were  pur- 
chased for  the  joint  benefit  of  all,  then  the  law  is  well  set- 
tled, that,  if  one  partner  order  goods  himself,  without  disclos- 
ing the  names  of  the  other  partners,  and  the  goods  be  deliv- 
ered to  them  all,  they  are  all  liable.  Though  the  goods  be 
fomished  on  the  credit  of  the  ostensible  partner  only,  the  law 
implies  a  promise  to  pay  for  them  on  the  part  of  all  those  who 
are  entitled  to  share  in  the  profits.  {Reynolds  v.  Cleveland, 
4  Cow.,  382).  So  where  supplies  to  a  vessel,  of  which  there 
were  several  owners,  were  ftumished  on  the  order  of  one  who 
gave  his  note  in  payment,  and  took  a  receipt  in  full,  it  was 
no  discharge  of  the  other  owners ;  and  the  note  not  having 
been  paid,  a  recovery  was  had  against  all  the  owners.  That 
the  defendants  were  to  be  considered  partners  as  to  the  busi- 
ness of  the  island,  I  think  cannot  be  doubted,  and  they  are  to 
be  regarded  as  having  all  the  rights,  and  being  subject  to  all 
the  liabiUties  of  general  partners,  so  far  as  their  particular  busi- 
ness  is  in  question.     {Curripeton  v.  McNair^  1  Wend.,  457.) 

The  taking  of  the  note  of  Andrew  Elliot  &  Co.,  in  pay- 
ment, does  not  relieve  the  other  defendants  from  liability, 
unless  there  was  an  agreement  to  sell  on  the  individual  credit 
of  the  agent,  and  not  of  the  partner.    (1  Cow.,  859.) 

It  is  said  in  Fieh  v.  Wood  (4  E.  D.  Smith,  827) :  "  There 
is  no  controversy  about  the  general  rule  of  law  that  the  prin- 
cipal is  liable  for  goods  purchased  by  his  agent  by  his  autlior- 
ity,  whether  the  goods  are  purchased  in  his  own  name  or  that 
of  his  agent,  unless  the  sale  was  on  the  exclusive  credit  of  the 
agent ;  that,  on  discovering,  the  principal  may  require  pay- 
ment from  him."  These  cases,  and  many  others  that  might 
be  cited,  establish,  that  where  a  business  is  carried  on  by 
several,  and  goods  are  purchased  by  one  for  the  use  of  all, 
all  are  liable,  although  the  names  are  not  disclosed,  and 
the  person  purchasing  does  not  disclose  the  names  of  the 
other  parties  interested,  and  that  the  mere  taking  of  the  note 
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of  one  partner,  or  of  an  agent,  does  not  exonerate  the  otberB 
from  liability,  nnlees  there  was  an  express  agreement  to  that 
effect. 

It  appears  to  me,  therefore,  that  the  case  should  have  gone 
to  the  jary.  It  may  be  that  a  special  agreement  may  be 
proved,  or,  as  was  stated  on  the  argument,  that  the  other 
defendants  have,  on  the  faith  of  a  receipt,  settled  with  the 
person  making  the  purchase.  In  such  a  case  they  would  not 
be  liable.  (1  Oowen,  290.)  Ko  such  evidence,  however,  was 
given  on  the  trial ;  and,  as  the  case  stood,  the  plaintiffs,  on 
surrendering  the  note,  had  made  out  a  prima  facie  case, 
which  would  have  sustained  a  verdict  in  their  &von 

The  judgment  should  be  reversed,  and  new  trial  ordered, 
costs  to  abide  event 

Judgment  reversed. 


ABOHmALD  UL  Allbbton,  Respondent,  v.  William  H. 
Beldbk,  Impleaded,  &c.,  Appellant 

(General  Tebh,  Fibst  Depabtment,  Fbbbuabt,  1871.) 

The  complaint,  in  an  action  by  the  indoner  to  obtain  a  decree  for  cancella- 
tion of  a  promiBsoiy  note  on  the  ground  of  nsuiy,  all^^  tiiat  the  plain- 
tiff had  united  in  procuring  the  loan  with  the  makers  of  the  note,  and 
had  signed  as  indorser  at  the  lender's  request — ffdd^  that  the  plaintiff 
was  a  borrower  within  the  meaning  of  section  4,  chapter  430,  Laws  1837. 

Whether  a  mere  surety  is  not  within  the  meaning  of  that  hctr^Quera, 

Tnis  was  an  appeal  from  a  judgment  for  plaintiff  on  demur- 
rer to  the  complaint,  in  an  action  to  cancel  a  promiseory  note 
for  usury. 

The  complaint  alleged,  that  the  plaintiff  upon  receiving  from 
the  makers,  as  indemnity,  a  mortgage  on  the  lease,  furniture, 
&c.,  of  the  Washington  Hotel,  indorsed  the  note  in  suit ;  that 
Belden  discounted  t£e  note  at  an  usurious  rate,  the  usury  being 
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specifically  set  out ;  that  the  makers  did  not  pay  the  note  at 
maturity,  but  notified  plaintiff  that  it  was  nsnrions  and  void, 
that  plaintiff  then  requested  Belden  to  bring  suit  to  recover 
the  amount  which  he  claimed  to  be  dne  on  the  note,  and  he 
refused ;  that  if  plaintiff  should  pay  Belden  the  amount 
which  he  claimed  to  be  due  on  the  note,  the  makers  and  mort- 
gagors could  and  would  successfully  resist,  on  the  ground  of 
said  usury,  any  attempt  by  plaintiff  to  recover  from  them  the 
amount  so  paid  or  to  enforce  the  indemnity,  that  said  lease 
would  expire  May  1st,  1870,  and  the  mortgaged  chattels  were 
rapidly  becoming  worthless,  and  the  said  makers  had  become 
insolvent;  that  the  facts  as  to  the  usury  were  not  within 
plaintiff's  personal  knowledge,  and  that  Belden  might  delay 
an  action  on  the  note  (and  so  intended)  until  plaintiff's 
indemnity  had  become  worthless,  and  .proof  of  the  usury 
impossible;  and  that  without  the  aid  of  this  court,  plaintiff 
was  in  danger  of  being  irremediably  injured  to  the  amount  of 
$6,000  (the  face  of  the  note),  with  accumulated  interest,  "  by 
reason  of  defendant's  refusal  to  prosecute  an  action  to  recover 
the  amount  which  he  claimed  to  be  due  on  said  promissory 
note,"  of  which  a  copy  was  annexed  to  and  made  a  part  of  the 
complaint.  Other  allegations  were  made  which  sufficiently 
appear  in  the  opinion  of  the  court. 

The  only  ground  of  demurrer  specified,  was  that  the  com- 
plaint did  not  state  fistcts  sufficient  to  constitute  a  cause  of 
action. 

The  demurrer  was  overruled  at  Special  Term,  in  October, 
1869,  with  leave,  &c  Defendant  failed  to  answer  within  the 
twenty  days  allowed;  and  judgment  having  been  entered, 
adjudging  the  note  and  indorsement  void  ^' as  against  the 
plaintiff,"  the  defendant  Belden  appealed  therefrom. 

Marsh  dh  WaUis,  for  the  appellant. 

jRobert  JacScson,  for  the  respondent. 

Present — ^Ingraham,  P.  J.,  and  Oasdozo,  J. ' 
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lNaBAHAH«  p.  J.  The  complaint  in  this  case  alleges,  that 
the  firm  of  Freeman  &  Son  requested  the  plaintiff  to  aid  and 
assist  them  in  procnring  a  loan  from  the  defendant,  Beiden, 
and  offered  plaintiff  as  secnrily  a  chattel  mortgage.  That 
the  plaintiff  agreed  to  aid,  assist,  and  unite  with  the  firm  in 
procnring  snch  loan,  and  the  defendant  agreed  to  make  the 
loan  on  receiving  the  note  of  Freeman  &  Co.,  indorsed  by 
plaintiff.  That  for  the  purpose  of  procuring  the  loan,  and  at 
the  request  of  Beiden,  the  plaintiff  indorsed  the  note  and  the 
loan  was  made,  and  that  the  note  was  made  on  an  usuriouB 
agreement.  The  plaintiff  asks  for  relief  in  equity,  directing 
the  note  be  adjudged  void. 

It  is  claimed  that  the  plaintiff  was  only  a  surety,  and  that 
as  such  he  cannot  maintain  this  action.  In  Perrine  t.  Striker 
(7  Paige,  602),  and  Livingston  v.  Rarris  (11  Wend.,  336), 
the  opinion  was  expressed  that  a  surety  was  a  borrower 
within  the  meaning  of  the  statute,  and  was  entitled  to 
relief  in  equity  against  an  usurious  contract  In  VHm  v. 
Jones  (1  N.  T.  Kep.,  274),  these  opinions  were  reviewed 
by  Bbonson,  J.,  and  he  expressed  a  contrary  opinion,  viz. : 
That  the  surety  was  not  a  .borrower  within  that  statute. 
In  neither  of  these  cases  was  the  question  necessary  to  the 
decision  of  the  cases,  and  the  same  was  disposed  of  on  other 
grounds.  In  the  latter  case,  Gardineb,  J.,  did  not  conenr 
M'ith  Bbonbon,  J.,  as  to  the  surety,  and  Jewktt,  0.  J.,  only 
concurred  upon  the  ground  that  the  plaintiff  was  too  late 
after  judgment  to  resort  to  the  remedy  sought.  The  other 
members  of  the  court,  without  expressing  any  opinion,  con- 
curred in  the  conclusion.  It  can  hardly  be  said,  therefore, 
that  either  of  thesie  cases  can  be  considered  an  authoritative 
expression  of  opinion,  binding  on  other  courts,  and  the  ques- 
tion is  still  open  for  discussion. 

There  can  be  no  doubt  that  the  surety  as  well  as  the  prin- 
cipal may  set  up  the  defence  of  usury  in  an  action  upon  the 
note.  {BiUinffian  v.  Wagoner  and  others^  33  N.  Y.,  31.) 
And  as  such  he  is  entitled  to  the  same  remedies  as  the  princi- 
pal debtor,  unless  the  act  of  1887,  by  the  term  borrower, 
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intended  to  exclude  the  surety.  I  do  not,  however,  deem  it 
material  to  decide  this  question  in  disposing  of  this  case. 

The  complaint  contains  the  averment,  that  the  plaintiff' 
united  in  procuring  the  loan  with  the  firm  of  Freeman  & 
Son,  and  that  for  the  purpose  of  procuring  the  loan,  the 
plaintiff  and  Freeman  &  Son  gave  the  note  in  this  form  at 
the  request  of  defendant,  Belden.  Whatever  might  be  the 
conclusion  as  to  the  right  of  a  mere  surety,  the  present  case 
shows  the  plaintiff  to  be  a  party  to  procuring  the  loan,  and 
therefore,  entitled  to  this  remedy  as  a  borrower  within  the 
meaning  of  the  statute. 

The  form  in  which  the  parties  completed  the  securities  to 
the  defendant  on  procuring  the  loan  would  be  immaterial,  as 
it  was  so  done  at  the  request  of  the  lender  of  the  money. 

The  demurrer  was  properly  overruled. 

Judgment  affirmed  with  costs.  * 


Edwabd  p.  Bsay,  President,  &c..  Appellant,  v.  John  V. 

Fabwell,  Bespondent. 

(General  Term,  Fmerr  Department,  Februart,  1871.) 

Where  the  articles  of  aesociatioii  of  an  nnincorporated  joint  stock  company 
provide  that  the  board  of  directors  thereof  may  prosecute  and  recover,  in 
an  action  at  law,  any  and  eveiy  assessment  upon  the  shares  of  stock, — 
Bdd,  that  an  action  a^inst  one  of  the  associates,  to  recover  an  assess- 
ment upon  his  stock,  may  be  maintained  in  the  name  of  the  president 
of  the  association. 

It  seems,  that  such  an  agreement  between  mere  partners,  would  estop  one 
of  the  partners  fixnn  objecting  to  a  suit,  upon  the  agreement,  in  behalf  of 
the  partnership. 

This  was  an  appeal  fix)m  a  judgment  entered  on  the  report 
of  a  referee,  dismissing  the  plaintiff's  complaint,  as  not  stat- 
ing a  cause  of  action. 

The  plaintiff,  as  president  of  the  Bntterfield  Overland  Dis- 
patch Company,  a  joint  stock  company,  under  the  laws  of  the 
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State,  consisting  of  seven  or  more  shareholders,  sued  the 
<lefendant)  as  one  of  the  associates,  to  recover  an  assessment 
duly  made  upon  his  shares  of  stock  by  the  board  of  directors 
of  the  association,  for  the  purpose  of  raising  the  necessaiy 
funds  to  meet  liabilities  for  debts  incurred  in  the  prosecution 
by  the  company  of  its  legitimate  business;  and  the  complaint 
set  forth  the  necessary  allegations  to  charge  him  in  that  respect, 
and  also  set  forth  the  articles  of  association  at  length,  of  which 
article  third  was  as  follows,  viz. : 

^'  Article  3.  And  the  joint  associate  parties  to  these  pre- 
sents hereby  mutually  covenant  and  agree  to  and  with  each 
other,  each  for  himself  and  his  legal  representatives,  to  and 
with  all  the  others,  to  pay  $100  per  share  for  each  and  every 
share  by  him  subscribed  to  the  capital  stock  of  the  association 
hereby  constituted,  or  of  which  he  may  become  the  owner  or 
holder ;  one-fourth  pait  thereof  on  making  such  subscription, 
and  the  balance  in  installments^  on  call  of  the  directors  here- 
inafter named ;  and  also  to  pay  and  fully  discharge  any  and  all 
assessments  which  the  directors  hereinafter  named  are  author- 
ized to  make,  and  which  they  may  at  any  time  hereafter 
make,  in  accordance  with  the  provisions  herein  contained; 
and,  further,  that,  in  the  case  of  the  refusal  or  neglect  of  any 
shareholder  in  this  association  to  pay  and  discharge  any  of 
the  installments  above  mentioned,  or  any  assessment  or  assess- 
ments, or  any  portion  thereof,  the  share  or  shares  of  said  stocks 
so  in  default  may  be  taken,  set  apart  and  sold ;  and  said  board 
of  directors  are  hereby  especially  authorized  to  take  and  set 
apart,  advertise  and  sell  the  same,  as  hereinaft;er  provided.  It 
being  hereby,  however,  expressly  understood  and  agreed,  that 
said  board  of  directors  may,  at  their  option,  prosecute  and 
recover,  by  a  suit  at  law,  any  and  every  installment  upon  the 
shares  hereinafter  mentioned,  and  also  any  and  every  such 
assessment  or  assessments." 

Joshua  M.  Van  Coit^  for  the  appellant. 
It  results  from  the  admitted  facts  that  the  defendant  is 
liable  to  pay  the  $4,000  assessed  upon  his  shares. 
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As  between  themselves,  the  shareholders  are  liable  to  pay 
the  debts  of  the  association  (and  that  irrespective  of  the  time 
when  they  became  associates,  and  of  the  time  when  the  debts 
were  contracted.  (Savage  v.  Putnam^  32  N.  Y.  R.,  501-506 ; 
Story  V.  Furmariy  25  id.,  221 ;  Wright  v.  Ddafidd^  id.,  266). 

It  was  competent  for  them  to  agree,  and  to  provide,  in 
their  fandamental  articles,  when  and  how  snch  contribution 
should  be  assessed  and  its  payment  enforced. 

It  was  most  essential  to  the  well  being  of  the  association, 
to  the  protection  of  the  associates,  as  between  themselves,  and 
to  the  just  security  and  satisfaction  of  its  creditors,  that  they 
should  agree  upon  a  mode  of  making  assessments,  and  enforc- 
ing contribution  to  pay  debts. 

The  associates  did  agree  to  make  such  contribution,  when- 
ever it  became  necessary  to  pay  debts;  that  the  directors 
might  assess  them  equally  in  the  proportions  of  the  stock 
held  by  them ;  and  that  such  assessments  might  be  enforced 
by  a  suit  at  law,  by  the  company,  in  the  name  of  its  presi- 
dent. 

All  the  stipulations  to  contribute  equally  to  pay  capital, 
and  to  pay  debts,  as  called  for,  inured  to  the  whole  associa- 
tion ;  and  the  right  of  action  to  enforce  those  calls  to  pay  up 
capital,  and  to  pay  debts,  is  vested  in  the  association,  and  not 
in  some  associates  against  others. 

That  agreements  between  partners,  in  their  fundamental 
articles  and  in  many  other  cases,  may  be  enforced  at  law,yor 
the  henefU  of  the  jpartnership.  (See  Orose  v.  Jacksfmy  5  Hill, 
479;  Tovmaend  v.  Gdkoayy  19  Wend.,  424;  Cole  v.  Rey- 
nolds,  18  K  Y.,  76 ;  Eabicht  v.  Pembertm^  4  Sandf.  S.  C. 
R.,  667.) 

The  directors  are  trustees  of  an  express  trust,  and  as  such 
might  maintain  this  action.  (Code  §  113,  and  notes ;  C(ynr 
siderant  v.  Brisbane^  22  K  Y.,  389 ;  Lindley  on  Partn., 
718  to  724.) 

The  plaintiff  is  a  director,  and  the  non-joinder  of  his  co- 
trustees should  have  been  pleaded  in  abatement  or  made  the 
ground  of  a  special  demurrer.    (Code,  §§144, 146, 147, 148; 

La:n8Ikg  — ^Voi*  nL        63 
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Patchin  V.  Peck,  38  K  T.,  39 ;  ZabrUhie  v.  Smith,  13  id., 
322,) 

But  the  plaintiff  \&  estopped,  bj  hie  agreement  in  the  articles 
of  association,  to  object  to  the  prosecution  of  the  action  for 
the  company  in  the  name  of  its  president.  It  is  not  true,  as 
(claimed  bj  the  defendant,  that  the  agreement  relates  only  to 
saits  against  third  parties.  Two  considerations  are  fatal  tc 
that  construction :  1st.  The  New  York  act  of  1849  (chap.  258), 
gave  the  right  of  action  in  the  name  of  the  president  against 
third  parties.  2d.  The  associates  oovJd  not  confer  such  a 
right  of  action  against  third  parties  by  an  agreement  between 
themselves.  To  give  any  effect  to  the  agreement  of  the  asso- 
ciates, it  is  necessary  to  construe  it  to  apply  to  suits  between 
the  company  and  themselves,  and  especially  to  the  only  suits 
specifically  referred  to  in  the  articles  of  association. 

The  right  to  sue  in  the  name  of  the  president  is  expressly 
given  by  the  New  York  act  of  1849,  supra,  relative  to  joint 
stock  companies.  That  act  endows  joint  stock  companies 
with  a  ^^  juridical  personality.^^ 

The  fundamental  doctrines  as  to  parties,  generally  speak- 
ing, do  not  depend  upon  positive  law,  but  are  formulated  by 
the  courts  in  furtherance  of  justice.  The  most  important 
rules  are  reduced  to  two  :  1st.  That  no  man's  rights  shall  be 
adjudged  without  giving  him  a  day  in  court  to  be  heard. 
2d.  That  to  avoid  a  multiplicity  of  suits  and  end  litigation, 
all  parties  interested  in  the  matter  under  adjudication  shall, 
as  finr  as  practicable,  be  heard  in  one  suit,  that  the  matter  may 
be  finally  determined. 

This  suit  may  be  determined  between  the  present  parties, 
without  impeachment  of  either  of  these  fundamental  rules. 
No  account  between  the  associates  can,  in  the  nature  of  things, 
be  involved ;  and  no  associate  can  have  any  unrepresented 
and  individual  interest  in  the  question  whether  the  defend- 
ant is  or  is  not  liable  for  his  assessment ;  a  judgment  in  the 
case,  one  way  or  the  other,  will  conclude  the  question. 

The  reason  (irrespective  of  the  state  of  the  accounta)  why 
partners,  as  such,  cannot  ordinarily  enforce  firm  liabilities  by 
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and  against  each  other  at  law,  is  mostly  metaphysical,  that  is 
the  ideal  incongruity  of  a  partner  being  in  name  or  effect 
both  plaintiff  and  defendant  in  a  sait.  Another  reason,  hav- 
ing more  sabstance,  is,  that  if  a  pecuniary  judgment  is  ren 
dered  against  a  partner  he  may  pay  the  amount  to  himself  and 
discharge  it,  so  that  no  substantial  result  is  attained  by  the 
suit. 

But  whatever  force  the  latter  reason  may  have  in  an  ordi- 
nary case,  it  can  have  none  in  this ;  for  here,  none  but  the 
managing  partners,  the  directors,  can  receive  satis&ction  and 
dischaige  the  judgment. 

The  judicial  reason  why  a  firm  cannot  sue  its  members, 
and  why  a  corporation  can,  is,  that  the  firm,  as  such,  has  not 
a  leffol  jpereonaliiy  distinct  from,  that  of  its  members ;  whereas 
a  corporation  has  such  a  distinct  legal  personality.  This  dis- 
tinction is  artificial  and  does  not  prevail  on  the  continent  of 
Europe,  or  under  the  civil  law,  though  it  is  deeply  imbedded 
in  the  common-law. 

In  respect  of  unchangeability  by  a  change  of  its  members, 
management  of  the  business,  title  to  property,  and  prosecu* 
tion  of  actions  for  and  against  shareholders,  joint  stock  com- 
panies are  corporations,  and  are  subject  to  the  regimen  o\ 
(corporations,  under  the  joint  stock  company  acts.  (Laws 
of  1849,  chap.  258,  p.  389;  id.,  1851,  chaps.  455,  838;  id., 
1858,  chaps.  153,  283 ;  id.,  1854,  chaps.  245,  558 ;  id.,  1867, 
chap.  289,  p.  576 ;  id.,  1868,  chap.  290,  p.  699 ;  id.,  1869, 
chap.  157,  p.  274 ;  id.,  1870,  chap.  161,  p.  421.) 

Joint  stock  companies  are  not  ^^  full  corporations,"  but  are 
corporations  to  the  extent  to  which  they  are  endowed  with 
corporate  attributes  by  the  legislature,  and  to  that  extent  they 
have  a  legal  personality.  Section  5  of  the  act  of  1849 
declares  that  ^^  nothing  herein  contained  shall  be  construed  to 
confer  on  the  joint  stock  companies  or  associations  menti<med 
in  the  first  section  of  this  act  any  of  the  rights  or  privileges 
of  corporations,  eaooept  as  herein  specially  provided.^^  (  Water- 
bury  V.  The  Jferohantt?  Union  Mopress  Co.^  60  Barb.,  157 ; 
Sanfo^d  v.  Supervisors  of  N.  J".,  16  How.  Pr.,  172 ;  OUiner 
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V.  London  and  Liverpool  L.  and  F.  In%.  Co.^  100  Mass.,  581 ; 
Same  Casey  Sup.  Ct.  U.  S.,  MS, ;  Lindley  on  Partn.,  718- 
721 ;  Broom  on  Parties.) 

The  second  section  of  the  act  of  1850  (chap.  173),  prohibit- 
ing the  defence  of  usory  by  corporations,  declares :  ^^  The  term 
corporation,  as  nsed  in  this  act,  shall  be  constmed'to  indnde 
all  associations  and  joint  stock  companies  having  any  of  the 
powers  and  privileges  of  corporations  not  possessed  by  indi- 
viduals or  partnerships." 

In  the  article  on  corporations,  submitted  by  the.late  consti- 
tutional convention  (art.  10,  §  3),  the  definition  of  corporations 
contained  in  tlie  act  of  1850  was  adopted  literally :  ^  The 
term  corporation,  as  used  in  this  article,  shall  be  construed  to 
include  all  associations  and  joiut  stock  companies  having  any 
of  the  privileges  or  powers  of  corporations  not  possessed  by 
partnerships  or  individuala" 

The  law  of  limited  partnerships  recognizes  the  distinct  indi* 
viduality  of  the  special  partner ;  vesting  the  title  to  partner^ 
nership  property  in  the  managing  partners  {Harris  v.  Mw- 
ray^  28  N.  Y.,  576),  and  authorizing  the  special  partner  to  sue 
for  money  loaned  to  the  firm.  (Laws  of  1856,  chap.  414,  §  3, 
which  gives  the  special  partner  ^^  the  same  rights  and  remediea 
in  these  respects  as  any  other  creditor  might  have.") 

It  is  clear,  on  the  principle  enunciated  in  Ha/rris  v.  Mur- 
ray ^  that  a  judgment  against  a  shareholder  in  a  joint  stock 
association  cannot  be  executed  iipon  the  associate  property. 

Liability  of  shareholders,  or  exemption  from  liability,  has 
ceased  to  be  a  legal  test  of  the  corporate  character  of  an  asso 
ciation.    In  many  corporations  the  shareholders  are  individu- 
ally Hable ;  in  many  unincorporated  joint  stock  oompanies, 
the  liability  of  the  shareholders  is  limited. 

The  English  and  American  acts  originated  in  a  common 
necessity,  and  were  devised  to  remedy  common  evils.  One 
of  the  principal  evils  sought  to  be  removed  was  the  want  of  a 
legal  personality  in  the  joint  stock  company,  and  its  conse- 
quent inability  to  sue  its  members  and  be  sued  by  them.  The 
acts  bestow  upon  them  that  legal  personality ;  and  their  per* 
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9ona  standi  m  judicii^  to  sue  and  be  sued  bj  their  members, 
had  been  maintained  in  the  English  courts  long  before  the 
year  1849. 

Lord  Eldon,  in  1826,  pointed  out,  historically,  the  rise  of 
joint  stock  companies,  and  the  evils  it  required  legislation  to 
remove.  (  Van  Sandan  v.  Moore^  1  Russell,  468-460.)  He 
closes  his  enumeration  of  those  evils  thus :  ^^  One  thing  was 
still  wanting.  If  the  members  of  these  bodies  happened  to 
quarrel  among  themselves  (which,  though  they  came  harmo- 
niously together,  was  very  likely  to  happen),  how  were  they 
to  sue  one  another  %  And  it  was  not  till  the  latest  stage  of 
improvement  that  that  difficulty  was  provided  for.  I  believe 
it  was  in  the  act  regulating  the  new  banking  establishments  in 
Ireland  that  provisions  were  for  the  first  time  made  to  meet  all 
these  difficulties ;  and  similar  provisions  now  form  part  of  the 
regulations  which  are  likely  to  take  place  in  the  banking  esta- 
blishments in  England  now  in  contemplation."  (See  7  Geo. 
IV,  chap.  46,  §  9,  Banking  Cos.  Act,  passed  1826,  Shelford's 
Joint  Stock  Cos.,  p.  370 ;  7  Will.  IV,  and  1  Vict.,  chap.  73, 
§  3,  passed  1837,  Companies'  Act,  Shelford,  p.  388 ;  Lindley 
on  Partner,  718-721,  745,  and  cases  cited  in  notes ;  2  House 
L.  Cas.,  520,  521 ;  Bumea  v.  PenneUj  L.  R.,  6  Chancery 
App.,  725,  Baird^B  Ga%e^ 

There  are  no  special  circumstances  to  withdraw  this  case 
from  the  operation  of  the  joint  stock  companies'  act  of  1849. 

In  the  nature  of  things,  there  can  be  no  case  for  an  account- 
ing, as  between  partners. 

The  original  contribution  to  pay  capital  was  necessarily 
equal. 

The  division  of  profits,  where  dividends  are  made,  is 
equal. 

There  are  no  dealings  between  the  shareholders,  or  between 
shareholders  and  the  association,  producing  a  debit  and  credit 
account. 

The  calls  the  directors  are  authorized  to  make  are  equal. 

In  the  absence  of  special  circumstances,  which  are  not 
a^eged,  there  is  no  presumption  that  any  state  of  facts  can 
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exist  to  exempt  a  ahareholder,  on  whom  an  aesefiameat  is 
imposed  to  pay  debts,  from  liability  to  contribute  the  equal 
proportion  and  per  centage  called  for. 

The  facts  alleged  in  the  complaint,  and  offered  to  be  proved 
before  the  referee,  brought  the  defendant's  liability  precisely 
within  the  articles  of  association,  and  within  the  general 
principles  on  which  he  was  bound  to  make  contribution.  The 
plaintiff  was,  therefore,  entitled  to  judgment  for  the  amount 
of  the  call. 

IT.  Stanley^  for  the  respondent. 

The  judgment  dismissing  the  complaint,  on  the  ground 
that  it  did  not  show  a  cause  of  action  in  the  plaintiff,  waa 
correct,  and  should  be  affirmed. 

The  suit  is,  in  legal  effect,  an  action  by  all  the  members 
of  a  firm  against  one  of  the  members  of  the  same  firm.  Such 
an  action  cannot  be  maintained  unless  some  act  of  the  legis- 
lature expressly  authorizes  it.  (Lindley  on  Partnership,  1st 
ed.,  pp.  167,  168,  400,  401,  718 ;  2d  ed.,  pp.  213-217,  488, 
495,  496,  497,  509,  857,  859  ;  Nash  v.  BusseU,  5  Barb.,  656; 
Warren  v.  Stevens^  19  Pick.,  73 ;  Hybart  v.  Parker y  4  Com- 
mon Bench,  N.  S.,  209.) 

The  action  is  sought  to  be  maintained  under  the  act  of 
1849.  (3  K.  S.,  6th  ed.,  chap.  268,  §  1,  p.  777.)  But  that 
act  makes  the  president,  for  the  time  being,  the  representa- 
tive of  all  the  associates ;  and  a  suit  brought  in  his  name  is, 
in  legal  effect,  a  suit  by  all  the  associates  individually,  the 
sole  object  of  the  statute  being  to  avoid  the  inconvenience  of 
making  a  great  number  of  associates  parties  to  every  suit  by 
or  against  the  association.  It  is  perfectly  plain,  that,  by  the 
statute,  the  president  has  no  right  to  sue  when  all  the  part- 
ners have  no  such  right. 

In  a  case  which  underwent  great  consideration  {Caminff, 
President^  etc.y  v.  Greene^  23  Barb.,  33),  Judge  Weigh? 
delivering  the  opinion  of  the  General  Term,  and  adverting 
to  the  act  of  1849  and  the  amendatory  act  of  1851  (chap. 
455,  p.  43),  said :  "  These  statutes  conferred  upon  the  pla^'u- 
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tiff  no  right  to  sue,  except  in  cases  where  the  shareholders  or 
associates  could  before  have  prosecuted.  Their  intent  was  to 
obviate  the  inconvenience  of  joining  all  the  shareholders  and 
associates  as  parties,  to  facilitate  an  existing  right  of  action, 
and  not  to  create  a  new  one."  The  question  is  not,  therefore, 
open  to  consideration  at  General  Term,  whatever  might  be 
the  opinion  of  the  court  thereon. 

The  construction  contended  for  by  the  plaintiff's  counsel 
will  not  be  given  to  the  act  of  1849,  unless  such  construction 
is  necessary  and  unavoidable  on  account  of  the  evil  conse- 
quences of  the  practice  which  would  be  thereby  established. 

The  practice  in  equity  is  well  settled,  that,  when  one  or 
more  members  of  a  partnership  were  bound  to  contribute  in 
order  to  pay  losses,  any  member  who  had  paid  his  proportion- 
ate share,  or  offered  to  account  and  contribute,  could  file  his 
bill  against  all  the  other  members,  requiring  them  to  account 
and  contribute.  In  such  an  action,  all  the  equities  between 
the  respective  members  cuuld  be  fairly  adjusted  and  settled. 
This  prevented  separate  actions  against  each  member,  sepa- 
rate accountings,  and  multiplicity  of  suits  and  costs. 

But  a  construction  of  the  statute  which  would  authorize 
the  present  suit,  would  abrogate  this  beneficial  remedy  and 
substitute  another,  in  which  each  member  could  be  separately 
sued,  and  where,  in  each  action,  the  same  accounting  must  be 
gone  over  and  very  likely  with  different  results. 

The  complaint  does  not  state  facts  sufiicient  to  constitute  a 
cause  of  action,  because  it  does  not  slu>w  that  the  defendant 
was  either  an  original  subscriber  to  the  articles  of  association, 
or  that  he  was  a  shareholder  on  the  stock-book  when  the 
liabilities  of  the  partnership  were  incurred. 

The  defendant  possibly  would  have  been  liable  to  creditors 
of  the  partnership,  whether  the  debts  had  been  incurred 
before  or  after  the  defendant  became  a  partner.  But  the 
partners  had  agreed,  each  with  all  the  others,  that,  as  between 
themselves,  ^^  the  assignee  of  any  share  should  be  subject  to 
liabilities  accruing  from  and  after  the  date  of  the  assignment  ;'^ 
and  **  an  assignment,  by  any  member  of  the  association,  of 
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the  whole,  or  any  number  of  the  shares  of  the  company, 
wonld  not  discharge  him  from  any  liability  arising  previous 
to  the  date  of  dnch  transfer  npon  the  books  of  the  company/* 
The  original  share,  in  whosesoever  hands  it  might  be,  was 
also  made  liable,  and  might  be  sold  for  the  indebtedness  of 
the  company ;  but  the  transferee,  after  an  indebtedness  had 
accrued,  was  not  made  personally  liable  for  such  indebted- 
ness. As  between  the  copartners,  the  defendant  is,  therefore, 
only  personally  liable,  if  at  all,  for  an  indebtedness  that  arose 
subsequent  to  his  becoming  a  shareholder. 

Assuming  that  the  articles  of  association  authorized  the 
president  of  the  company  to  maintain  an  action  to  recover  an 
assessment  for  losses,  such  an  agreement  is  insufScient ;  for 
the  right  to  sue  depends  upon  the  law,  and  not  upon  the 
arrangement  of  private  individuals. 

The  law  does  not  permit  parties  to  detei*mine  according  to 
their  own  will  by  whom  actions  shall  be  brought ;  they  must 
be  brought  by  those  in  whom  the  legal  or  equitable  interest 
is  vested,  or  else  they  must  be  authorized  by  statute.  In 
Gross  V.  Jackson  (5  Hill,  479),  and  in  Tovmsefnd  v.  Goeviey 
(19  "Wend.,  424),  cited  below,  the  agreement  was  made  with 
the  trustees,  by  whom  the  action  was  brought ;  and  it  was 
expressly  held  in  the  former,  that,  in  the  absence  of  such  an 
agreement,  the  action  must  have  been  brought  in  the  names 
of  the  original  trustees  for  the  time  being. 

There  is  nothing  in  the  articles  of  copartnership  that 
authorized  the  maintenance  of  this  action.  The  agreement 
upon  which  the  action  was  brought,  if  made  by  the  defendant 
at  all,  was  made  with  all  the  other  associates  (art.  3),  and 
would  therefore  require  the  action  to  be  brought  by  all  the 
associates,  except  the  defendant ;  whereas,  the  nominal  plain- 
tiff here  represents  all  the  associates,  including  the  defend- 
ant. 

The  provision  in  article  3,  authorizing  the  directors  to 
prosecute  for  an  unpaid  assessment,  does  not  help  the  plain 
tiff,  for  this  suit  is  not  by  the  directors.     And  the  agreement 
was  not  made  with  the  directors  or  the  president,  or  to  pay 
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the  aseessments  to  the  plaintiff;  but  it  was  made  with  the 
other  asaociatee. 

The  point  that,  conceding  that  this  action  conld  not  be 
maintained  as  an  action  at  law,  still  the  complaint  is  good 
regarded  as  a  bill  in  equity,  is  not  well  taken. 

Assuming,  according  to  the  views  of  plaintiff's  counsel, 
that  no  accounting  is  necessary,  then  the  demand  is  purely  a 
legal  demand.  It  has  not  a  single  element  of  equity  in  it, 
and  a  bill  in  equity,  under  the  former  system,  stating  the 
same  facts  that  are  stated  in  this  complaint,  would  have  been 
demurable  for  want  of  equity. 

Assuming  that  the  suit  involves  the  taking  of  an  account, 
and  is,  therefore,  of  equitable  cognizance,  it  is  dear  that  no 
such  suit  can  be  maintained  in  the  name  of  the  president, 
under  the  statute  of  1849.  A  man  can  no  more  sue  himself 
in  equity  than  at  law.  Besides,  the  statute  has  no  applica- 
tion to  such  a  suit,  which  can  only  be  brought  by  one  of  the 
partners,  individually,  against  the  others,  individually;  all 
the  partners,  individually,  being  brought  before  the  com  t, 
either  as  plaintiffi  or  defendants. 

Between  actions  at  law,  by  or  against  a  copartnership,  and 
suits  in  equity  between  the  members  of  a  copartnership,  there 
is  always  this  distinction,  viz. :  that  the  object  of  the  former 
is  to  establish  some  right,  as  between  the  copartnership,  i,  ^., 
all  of  the  members  of  it,  and  a  third  person,  while  the  object 
of  the  latter  is  to  ascertain  and  establish  the  rights  of  tlie 
members  of  the  copartnership  as  such  between  themselves, 
upon  the  theory  that  the  concern  is  to  be  dissolved,  its  debts 
paid,  and  its  assets  divided.  A  court  of  law  can  seldom,  if 
ever,  take  cognizance  of  a  question  arising  between  the  mem- 
bers of  a  firm,  as  such ;  and  a  court  of  equity,  at  least  in  the 
common  case,  has  nothing  to  do  with  the  rights  of  the  firm, 
taken  collectively ;  for  the  object  of  an  accounting  in  equity 
is  not  to  ascertain  whether  the  partners  are  debtors  or  creditors 
of  the  firm  (which  is  a  commercial  and  not  a  legal  phrase),  but 
what  are  the  rights  of  tlie  partners,  individually,  in  respect 
to  the  partnership  concerns. 

Lansing — ^Vol.  HI.        64 
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There  is  a  third  class  of  cases  (of  which  the  present  action 
is  an  example),  in  which  the  object  is  to  establish  some  par- 
ticular right  between  the  firm,  taken  collectively,  and  one  of 
its  members ;  and  for  such  cases  our  law  furnishes  no  remedy, 
for  the  reason  that  it  does  not  recognize  a  firm  as  an  inde- 
pendent personality,  distinct  from  the  members  composing  it. 
(See  landley  on  Partnership,  1st  ed.,  p.  163,  et  neq. ;  2d  ed., 
pp.  208,  209.) 

Hence,  every  attempt  to  afford  a  remedy  in  such  cases,  is 
met  by  the  insuperable  difBculty  that  the  same  person  is  both 
plaintiff  and  defendant  (both  debtor  and  creditor),  and  tliis 
difficulty  is  as  insuperable  in  equity  as  at  law.  Indeed,  there 
could  not  be  a  greater  islSiwsj  than  to  suppose  that  such 
a  case  fells  specially  within  the  province  of  a  court  of  equity. 
The  only  difficulty  with  a  court  of  law  ari^  from  its  not 
being  able  to  recognize  the  personality  of  the  firm,  and  this 
is  a  difficulty  which  equity  cannot  reach.  Remove  this  diffi- 
culty by  statute  and  the  case  falls  at  once  into  the  ordinary 
routine  of  legal  remedies.  It  is  only  by  taking  an  accomit 
and  adjusting  all  the  rights  of  the  members  itvter  d€  that  a 
court  of  equity  can  afford  any  remedy  in  such  a  case ;  and  for 
that  purpose  it  must  have  all  the  members  before  it  indi- 
vidually.  ^'Ko  suit  in  equity  is  maintainable  against  one 
partner  by  another  with  respect  to  a  matter  in  which  the 
firm  is  interested  without  bringing  all  the  members  thereof 
before  the  court."    (Lindley,  p.  718,  1st  ed ;  857,  2d  ed.) 

The  case  of  Cole  v.  Reynolds  (18  N.  T.,  74),  cited  below, 
is  not  in  point,  the  common  partner  there  not  having  been 
both  plaintiff  and  defendant,  and  the  case  itself  is  open  to  so 
much  doubt  that  it  ought  not  to  be  considered  as  an  authority 
except  for  a  case  which  cannot  be  distinguished  from  it.  (See 
criticism  on  the  case  in  the  October  Law  Review  for  1870, 
p.4T.) 

The  position  tliat  defendant  should  have  raised  his  objection 
to  the  complaint  by  demurrer,  is  not  well  taken. 

The  defendant's  motion  was  not  grounded  upon  a  defect 
of  parties.     His  position  is,  tliat  the  action  cannot  be  main- 
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tained,  either  with  or  without  additional  parties.  Not  one  of 
the  objections  taken  by  him  can  be  removed  by  bringing  in 
other  parties. 

The  plaintiff's  point  below,  that  the  answer  does  not  show 
that  an  account  is  required  to  be  taken,  is  immaterial.  It 
appears  upon  the  face  of  the  complaint  that  the  partnership 
has  failed,  and  is  being  wound  up,  and  that  the  assessments 
are  not  for  the  purpose  of  continuing  the  business,  but  to  pay 
loflaes,  and  without  an  account  the  plainti£&  can  establish  no 
right  to  recover ;  and  an  account  cannot  be  taken  in  an  action 
brought  in  the  name  of  the  president. 

The  position  that  Edward  P.  Bray  was  the  trustee  of  an 
express  trust,  and  as  such  was  authorized  to  sue,  cannot  be 
maintained. 

Am  to  Edward  P.  Bray  being  expressly  authorized  by  sta- 
tute to  sue,  that  is  merely  saying  that  the  action  i&  brought 
under  the  authority  of  the  act  of  1849 ;  he  being  merely  a 
nominal  plaintiff,  and  all  the  associates  being  the  real  plain- 
tiffs. 

As  to  his  being  a  trustee  of  an  express  trust,  he  does  not 
sue  in  that  character ;  but  waiving  that  consideration,  how  is 
he  trustee  of  an  express  trust  or  of  any  trust  t  A  trustee  is  a 
person  in  whom  the  legal  title  to  property  is  vested  for  the 
benefit  of  others ;  and  in  case  of  a  contract,  he  must  be  the 
person  with  whom  the  contract  was  made,  or  to  whom  it  has 
been  assigned.  In  this  case  the  contract  saed  on,  if  made  at 
all,  was  made  with  all  the  members  of  the  association,  except 
the  defendant ;  and  they,  therefore,  if  anybody,  are  the  trus- 
tees. The  provisions  referred  to  in  the  articles  in  regard  to 
the  directors,  if  they  establish  anything  (which,  it  is  con- 
ceived, they  do  not  as  to  the  present  action),  establish  that 
the  directors  are  the  trustees,  in  whose  name  the  action  should 
be  brought.  As  to  the  provision  that  all  actions  shall  be 
brought  in  the  name  of  the  president,  it  is  wholly  inoperative 
for  the  purposes  of  this  action.  ^^It  is  not  competent  for 
partners  to  establish,  even  as  amongst  themselves,  a  rule  that 
some  officers,  e,  ^.,  the  treasurer  or  secretary  of  the  firm  for 
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the  time  being,  Bhall,  as  it  were,  represent  the  firm,  and  sue 
and  be  sued  on  its  behalf  accordingly.  Consistently  with  the 
established  law,  effect  cannot  be  given  to  snch  a  rule,  and  it 
is  simply  nugatory.''  (lindley  on  Partnership,  Ist  ed.,  p. 
721 ;  2d  ed.,  p.  860.) 

The  president  claims  to  sue  as  trustee  for  the  creditors,  to 
obtain  fimds  to  pay  the  debts,  but  the  creditors  themselves 
cannot  sue  until  after  they  have  obtained  judgment  and  exe- 
cution unsatisfied  against  the  association.  (8  R.  S.,  5th  ed., 
p.  777,  §  125.)    That  section  prohibits  such  suit. 

Tliis  being  so,  the  president  cannot  sue  as  trustee  for  the 
creditors  without  the  creditors  first  obtaining  judgment,  and 
for  this  reason  the  complaint  does  not  state  a  cause  of  action. 

Ikqraham,  p.  J.  Upon  the  trial  of  this  cause,  the  com- 
plaint was  dismissed  by  the  referee  upon  the  ground  that  the 
complaint  did  not  state  a  cause  of  action. 

The  supposed  defect  was,  that  the  defendant  was  one  of 
the  associates,  and  could  not,  therefore,  be  sued,  because  he 
was  to  be  considered  as  holding  the  position  of  a  partner,  and 
could  not  be  sued  for  a  liability  to  the  association. 

By  the  third  article  of  the  association,  it  is  provided  that 
the  board  of  directors  may  prosecute  and  recover,  in  an  action 
at  law,  any  and  every  installment  upon  the  share,  and  also 
any  and  eveiy  assessment.  This  was  an  agreement  that  part- 
ners might  make  even  in  a  common  partnership,  and  when 
made  would  estop  a  partner  from  taking  the  objection  which 
was  made  to  this  action. 

Tlie  statute  of  1849,  provides  that  all  suits  for  joint  stock 
associations  may  be  brought  in  the  name  of  the  president, 
and  shall  have  the  same  effect  as  if  brought  in  the  name  of 
all  the  associates.  With  the  statutory  provisions  made  in 
regard  to  these  associations,  it  can  scarcely  be  proper  now  to 
consider  them  as  mere  partnerships  possessing  all  the  rights 
and  subject  to  the  liabilities  of  partners.  On  the  contrary, 
so  many  corporate  powers  are  conferred  by  the  various  sta« 
tutes  relating  thereto,  that  it  might  i-ather  be  said,  that  except- 
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ing  in  the  liability  for  the  indebtedness  of  the  association 
they  possessed  corporate  powers.  In  the  case  of  Wateriury  v. 
The  Merchants  Union  E»pre9S  Co.  (60  Barbour^s  Bep.,  160), 
this  subject  was  fully  examined  in  the  Special  Term,  and  the 
various  corporate  powers  possessed  by  them  are  enumerated, 
and  it  was  held  that  in  controversies  between  a  shareholder 
and  the  association,  courts  must  follow  the  analogies  afforded 
by  the  laws  applicable  to  corporations  rather  than  those  appli- 
cable to  partners.  It  could  not  have  been  the  intent  of  the 
legislature,  after  conferring  so  many  corporate  powers  on 
these  associations  to  leave  them  in  a  position,  in  which,  when- 
ever any  associate  had  a  claim  against  the  association,  or  was 
indebted  thereto,  that  resort  must  be  had  for  its  collection  to 
a  proceeding  to  dissolve  the  association,  in  the  same  manner 
as  a  common  partnership. 

On  the  contrary,  I  am  of  the  opinion  that  under  the  arti- 
cles of  association,  and  the  statute,  an  action  may  be  main- 
tained against  an  associate  to  recover  an  indebtedness  due 
from  him  on  his  stock,  as  for  an  assessment. 

The  reasons  are  very  fully  stated  in  Waterbury  v.  The 
Ia^€98  Co,^  above  cited,  and  need  not  be  repeated  here. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 


GsoBGE  S.  Tbimm  and  Euzabeth  C.  Bbown,  Bespondents,  v 

Sasah  a.  Mabsh  et  al..  Appellants. 

(General  Tbbm,  Fibst  Depabtmbnt,  Februabt,  1871.) 

The  mortgagon*  equi^  of  redemption  in  mortgaged  land)  may  be  sold 
upon  execution,  except  upon  Judgment  for  the  mortgaged  debt ;  and  this 
is  SD  notwithstanding  the  mortgagee  has  been  let  Into  possession  of  the 
mortgaged  premises. 

This  was  an  appeal  from  a  judgment  entered  at  Special 
Term  allowing  the  plaintiffs  to  redeem  mortgaged  premises. 
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It  appeared  that  tlie  plaintifF,  Elizabeth  C.  Brown,  daughter 
of  Jane  O'Brien,  claiming  as  owner,  and  the  plaintiff,  Greoxge 
S.  Trimm,  complaining  under  a  contract  of  purchase,  com- 
raenoed  this  action  to  redeem  the  premises  from  a  mortgage 
executed  to  the  New  York  Fire  and  Marine  Insurance  Com- 
pany, and  assigned  by  said  company  to  the  defendant  Sarali 
A.  Marsh.  The  defendant,  Sarah  Ann  Marsh,  foreclosed  the 
mortgage,  and  the  premises  were  sold  on  the  20th  of  Jan- 
uary, 1862,  at  which  sale  she  purchased  the  same,  at  $2,010, 
and  received  a  deed  therefor. 

On  the  13th  of  September,  1865,  Sarah  Ann  Marsh,  sold 
and  conveyed  the  premises  to  the  defendant,  William  B. 
Marsh,  who  claimed  to  be  a  bona  fide  holder  for  value  with- 
out notice. 

Sarah  Ann  Marsh  also  set  up  as  a  detence,  that  all  the 
interest  of  Elizabeth  C.  Brown,  one  of  the  plaintiffs,  was  on 
the  3d  of  May,  1865  (and  before  her  contract  with  the 
co-plaintiff  Trimm),  sold  under  execution  on  a  judgment 
against  said  Elizabetli  C.  Brown,  and  purchased  by  the  defend- 
ant, Sarah  Ann  Marsh,  who  received  a  certificate  therefor, 
and  transferred  the  same  to  the  defendant,  William  B.  Marsli, 
and  the  latter  received  a  sheriff's  deed  therefor.  After  issue 
joined,  the  cause  was  referred. 

The  referee  made  his  report,  dated  September  16th,  1867, 
by  which,  after  finding  various  fSftcts,  he  decided  that  the 
plainti£&  were  entitled  to  redeem  the  premises,  and  tp  other 
relief. 

The  defendants  appealed  from  the  final  judgment,  as  wdl 
as  from  the  judgment  of  October  18th|  1867,  and  the  order 
of  7th  February,  1868. 

J.  Palmer  and  John  E.  BurriUy  for  the  appellants. 

Wheder  H.  Peckhantj  for  the  respondents. 

Present — ^Ikoraham,  P.  J.,  Cardozo,  and  Babkard,  JJ. 

By  the  Court — Cardozo,  J.  I  think  the  referee  errecT  in 
holding  that  the  sale  of  the  land  under  the  judgment,  againgt 
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Mrs.  Brown,  who  had  purchased  the  premises  from  the  mort- 
gagor was  void.    It  was  not,  and  cannot  be,  disputed,  that 
while  the  mortgagor  remains  in  possession,  his  estate,  the     v^ 
equity  of  redemption,  may  be  sold  upon  execution,  except 
upon  a  judgment  for  the  mortgage  debt. 

The  question  presented  is,  does  the  fact  that  the  moi*tgagee 
has  been  let  into  possession  by  the  mortgagor,  make  any  dif- 
ference }  We  shall  not  gain  any  light  on  this  subject  from 
the  case  cited  by  respondent's  counsel,  showing  that,  after 
default,  the  interest  of  a  mortgagor  of  chattels,  cannot  be  sold 
on  execution. 

In  cases  of  chattel  mortgages  the  legal  title  to  the  chattels 
is  in  the  mortgagee,  and,  upon  default,  that  title  becomes 
absolute  in  him  {BuUer  v.  Miller ^  1  Com.,  500 ;  Bates  v. 
J^pp^  3  Keyes  210);  leaving  in  the  mortgagor,  at  most, 
nothing  but  the  right  to  go  into  a  court  of  equity,  to  obtain 
leave  to  redeem.  Such  a  right  of  course  cannot  be  sold 
on  execution  at  law.  But  the  case  is  different  as  respects  a 
mortgage  of  land. 

Here,  the  settled  law  of  this  State  is,  that  the  title  remains 
in  the  mortgagor,  until  divested  by  foreclosure  {Kortri^kt  v. 
Cady^  21  N.  T.,  343),  and  that,  even  after  default  in  the  pay- 
ment of  the  mortgage  debt,  tender  before  foreclosure,  dis- 
charges the  lien  upon  the  land.  That  the  mortgagee  is  in 
possession  does  not  make  any  difference.  Possession  of  the 
land  does  not  change  the  title,  nor  divest  the  estate  of  the 
mortgagor.  His  estate  remains  the  same,  but  the  possession 
is  temporarily  gone.  Doubtless,  when  once  the  mortgagee 
has  obtained  possession,  without  force,  he  may  hold  it  even 
as  against  the  mortgagor.  {Pell  v.  TJUmar^  18  N.  Y.,  142 
and  cases  cited.)  But  he  can  only  do  so  until  he  has  obtained 
satisfaction  of  the  mortgage  debt. 

Possession  is  a  means  of  satisfying  out  of  the  rents,  the 
mortgage  debt,  and  for  tliat  purpose  when  once  possession 
has  been  acquired,  it  may  be  retained,  but  when  the  debt  has 
been  paid  in  the  language  of  judge  Comstock,  ^*  the  possessory 
right  instantly  ceases,  and  the  title  is,  as  before,  in  the  mort- 
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gagor  without  a  reconveyance.  The  notion  that  a  mor^- 
gees*  possession,  whether  before  or  after  default,  enlarges  his 
estate,  or  in  any  respect  changes  tlie  simple  relation  of  debtor 
and  creditor  between  him  and  his  mortgagee,  rests  upon  no 
foundation."    (See  21  N.  Y.,  365.) 

To  the  same  effect  are  the  remarks  of  the  chancellor  in 
Waring  v.  Srnyth  (2  Barb.  Ch.  R.,  135).  "  The  only  right 
he  now  has  in  the  land  itself  is  to  take  possession  diereof, 
with  the  assent  of  the  mortgagor,  after  the  debt  has  become 
due  and  payable,  and  to  retain  such  possession  until  the  debt 
is  paid."    The  judgment  should  be  reversed. 

Judgment  reversed. 


Emilt  Cook,  Respondent,  v,   Mabtin  Kbait  and  others. 

Appellants. 

(General  Tbbsc,  Fibbt  DxPARTicBirT,  February,  1871.) 

The  purchaser  of  land,  or  of  a  lease,  subject  to  the  lien  of  a  Judgment, 
cannot  claim  improvements  subsequently  made  by  him,  although  without 
actual  knowledge  of  the  judgment,  to  be  exempt  from  the  lien  thereof. 

The  principle  upon  which  an  equitable  lion  is  allowed  priority  oyer  a  Judg- 
ment upon  land,  is,  it  seems,  that  the  lien  existed  prior  to  the  docketing 
of  the  judgment 

It  seems,  that  equity  might  enforce  over  a  Judgment  upon  the  lessee's  inter- 
est, a  priority  for  the  payment  of  moneys  to  prcsenre  the  lease  from  for- 
feiture, where  tlie  lessee  was  not  bound  to  make  the  payment,  and  it 
preserved  the  security  for  the  judgment  creditor. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
against  them  at  Special  Terra. 

The  plaintiff  claimed  to  have  certain  judgments  adjudged 
to  be  subsequent  liens  to  her  claims  in  equity  against  tlio 
premises  described  in  the  complaint.  The  findings  of  fact 
were  to  the  effect  that  the  defendant  Banker  recovered  judg- 
ment, February  3, 1863,  against  the  defendant  Martin  Kraft, 
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which  was  docketed  that  day  in  New  York  county  clerk's 
office;  and  that  on  the  18th  June,  1863,  the  defendant  Beeve 
also  recovered,  and  docketed  in  the  same  office,  a  judgment 
against  Kraft. 

That,  on  the  1st  May,  1867,  Kraft  took  a  lease  of  premises  in 
New  York  city  for  nineteen  years,  which  was  the  same  day 
duly  recorded. 

That,  from  and  after  the  time  of  obtaining  the  lease, 
Kraft  borrowed  the  sum  of  $2,000  from  David  Klauber, 
to  enable  him,  Kraft,  to  make  improvements  on  the  prem- 
ises, and  to  erect  an  additional  building  thereon,  and  the 
$2,000  was  expended  in  and  toward  making  such  improve- 
ments and  erecting  such  building ;  that  on  the  8th  day  of 
July,  1867,  Kraft,  for  the  purpose  of  securing  the  $2,000, 
bon*owed  and  expended  by  him  as  aforesaid,  and  the  inter- 
est thereon,  executed  and  delivered  to  Klauber  a  mortgage 
upon  the  leased  premises  for  that  sum  and  interest^  payable 
January  1, 1868,  and  recorded  in  the  register's  office,  &c. 

That,  on  the  15th  day  of  August,  1867,  Kraft,  also  for  the 
purpose  of  securing  the  payment  of  the  sum  of  $1,800  and  inter- 
est, due  to  George  Herdtfelder  and  Eobert  Fincke,  masons  and 
builders,  for  work  done  and  materials  furnished  in  and  toward 
erecting  the  additional  building,  and  making  improvements 
on  said  premises,  executed  another  mortgage  on  the  lease- 
hold premises  to  said  Herdtfelder  and  Fincke,  dated  on  the 
15th  day  of  August,  1867,  also  duly  recorded.  That,  on 
the  23d  day  of  January,  1868,  Kraft,  also  for  the  purpose 
of  securing  the  sum  of  $1,000,  with  interest  which  he  had 
borrowed  of  one  Charles  Kreuder,  and  the  whole  of  which 
sum  of  money  Kraft  paid  and  expended  in  and  toward 
making  said  improvements  and  finishing  the  same,  also 
executed  another  mortgage  on  the  leased  premises,  which 
mortgage  was  dated  January  23, 1868,  and  payable  June  1, 
1868,  and  was  also  duly  recorded. 

That  the  mortgage  to  Klauber  was,  on  the  28th  day  of 
February,  1868,  duly  assigned  to  Max  Lewy,  which  assignment 
was  recorded,  &c.  That  Lewy,  afterward,  and  on  the  28th  day 
L^ysmG — ^VoL.  in.        65 
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of  May,  1868,  for  the  full  consideration  thereof,  assigned  the 
mortgage  to  the  plaintiff,  who  thereupon  became  the  lawful 
owner  thereof.  That  the  mort>gage  to  Herdtfelder  and  Fincke 
was  paid  by  the  plaintiff  at  the  time  she  purchased  the  lease 
of  the  premises  as  hereinafter  stated,  which  mortgage,  at  the 
time  of  such  payment,  had  for  a  long  time  prior  thereto  been 
due  and  payable.  That,  at  the  time  of  such  purchase,  said 
plaintiff  also  assumed  the  payment  of  the  mortgage  to  Charles 
Krender,  which  mortgage  she  has  since  fully  paid. 

That,  on  the  27th  day  of  February,  1868,  Kraft  assigned 
the  lease  to  Klauber,  which  assignment  was  duly  recoi*ded. 
That  said  lease  was  afterward,  on  the  15th  day  of  Febm- 
ary,  1869,  duly  assigned  to  the  plaintiff,  wliich  assignment  was 
duly  recorded. 

That  the  said  premises  were  improved  by  said  Kraft,  by  the 
erection  of  an  additional  new  building ;  and  that  such  build- 
ing was  erected,  completed  and  finished  with  the  moneys 
loaned  and  advanced  by  said  Klauber  and  Ivrueder,  and  credit 
given  by  said  Herdtfelder  and  Fincke,  and  which  moneys  and 
credit  were  secured  by  the  several  mortgages  before  described. 
That,  before  such  improvement  by  the  erection  of  said  bmld- 
ing,  said  lease  was  wholly  worthless,  and  would  have  remained 
so  ever  since,  and  that  such  lease  only  became  of  value  by 
reason  of  the  erection  of  the  building  in  the  manner  before 
stated. 

That  the  plaintiff  had  no  knowledge  of  the  existence  of 
the  judgments  of  the  defendants  Banker  and  Reeves,  or  of 
either  of  them,  until  some  time  after  she  had  purchased  the 
mortgage  and  lease,  and  expended  the  money  in  and  about 
the  leasehold  premises  as  aforesaid,  and  that  she  paid  and 
expended  the  moneys  in  ignorance  of  the  existence  of  the 
j,udgments. 

And  the  court  found  and  decided,  as  questions  of  law,  that 
the  lien  and  rights  acquired  by  the  plaintiff,  as  aforesaid,  were 
prior  and  superior  to  the  lien  and  rights  acquired  by  swd 
defendants  Banker  and  Reeve,  under  tlieir  said  respective 
judgments. 
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That  the  plaintiff  was  entitled  to  judgment  in  her  favor ; 
that  the  judgments  in  favor  of  Isaac  Banker  and  Wick- 
]iam  C.  Eeeve  be  declared  and  adjudged  subsequent  liens  to 
the  claim  and  right  which  the  plaintiff  acquired  as  aforesaid ; 
that  the  said  leasehold  premises  be  sold,  and  out  of  the  pro- 
ceeds of  such  sale  said  plaintiff  be  paid,  &e. 

The  defendants  duly  excepted  to  the  several  findings  of  law, 
Aiid  appealed. 


D.  3f.  Porter^  for  the  appellants, 

J^eier  Oook^  for  the  respondent. 

Present — Isigraham,  P.  J.,  and  Cabdozo,  J. 

By  the  Court — Ingraham,  P.  J.  The  case  of  TdUman  v. 
Farley  (1  Barb.  S.  C,  280)  is  not  a  case  similar  to  the  present. 
In  that  case  the  deed  of  the  lots  was  left  in  escrow,  under  an 
agreement  that  the  purchaser  should  go  on  and  erect  buildings 
thereon,  and,  when  money  sufficient  had  been  expended  on 
the  building  to  secure  the  consideration  money  for  the  land 
and  the  amount  of  money  advanced  by  the  seller,  the  deed 
was  to  be  delivered  and  a  mortgage  executed  for  the  whole. 

The  judgments  claimed  in  the  case  were  recovered  prior  to 
delivering  the  deed,  and  the  judgment  creditor  sought  to  be 
preferred  over  the  mortgage;  and  the  court  held  that  the 
mortgage  constituted  an  equitable  lien,  entitled  to  preference 
over  the  judgment.  It  was  there  said,  that  the  judgment 
creditor  is  entitled  to  all  that  the  debtor  had  in  the  property 
at  the  time  of  the  recovery  of  the  judgment.  They  can  take 
all  that  belonged  to  the  creditor  and  no  more.  Part  of  the  con- 
sideration of  the  mortgage,  in  that  case,  was  the  consideration 
money  for  the  land,  which  is  always  entitled  to  priority  over 
H  prior  judgment. 

The  correct  rule  is  given  by  the  chancellor,  in  Kinsted  v. 
Avery  (4  Paige,  9),  when  he  says :  "  A  judgment,  being  a 
general  lien  on  the  land  of  the  debtor,  is  subject  to  every 


516  CASES  IN  THE  SUPREME  COURT  LFeb., 

Cook  V.  Kraft 

equity  which  existed  against  the  land  in  the  hands  of  the 
judgment  debtor  at  the  time  of  docketing  of  the  judgment.''^ 
So,  in  The  Matter  of  Howe  (1  Paige,  125),  it  was  hdd,  that 
judgment  creditors  had  no  preference  over  prior  equitable 
claims^  but  were  limited  to  the  estate  as  it  existed  at  the  time 
of  recovering  the  judgment.  An  equitable  mortgage,  not 
recorded,  was  given  priority  over  judgments  docketed  subject 
to  the  agreement  for  the  mortgage. 

So,  when  a  defective  mortgage  was  perfected  after  judgment 
recovered  prior  thereto,  the  court  decreed  a  perpetual  iojnnc- 
tion  against  the  judgment,  unless  the  creditor  would  redeem 
the  mortgage.  (See,  also,  Brown  v.  Broionj  8  Ves.,  Jr.,  576 ; 
Finch  V.  Earl  of  Winchelsea,  1  P.  Wms.,  282 ;  Foster  v.  For- 

•  

rest  J  2  Serg.  &  Eawle,  11 ;  Bur  chard  v.  PhiUips^  11  Paige,  66. 

In  all  the  cases  I  find  the  principle  to  be  the  same,  viz.,  that 
the  equitable  claim  on  land  which  existed  prior  to  the  recov- 
ery of  the  judgment  is  given  a  preference  over  judgments 
docketed  afterward ;  but  in  no  case  is  that  preference  given 
where  the  equitable  right  did  not  exist  prior  to  the  recovery 
of  the  judgment. 

I  know  of  no  principle  of  equity  by  which  a  purchaser  of 
real  estate,  or  of  a  lease,  which,  at  the  time  of  the  purchase, 
is  subject  to  the  lien  of  a  judgment,  can  claim  improvements 
subsequently  made  by  him,  although  without  knowledge  of 
the  judgment,  to  be  exempt  from  the  lien.  The  law  supposes 
the  party  purchasing  to  know  of  the  lien,  and  charges  on  him 
the  consequences  of  such  knowledge.  K,  when  such  a  lien 
exists,  he  voluntarily  expends  money  on  the  premises,  the 
same  becomes  subject  to  the  lien.  Any  other  rule  would 
actually  destroy  the  lien  of  a  judgment  on  real  estate.  The 
principle  upon  which  equitable  liens  are  allowed  to  have 
priority  is,  that  the  contract  was  made  before  the  docketing 
of  the  judgment.  After  that  date,  the  property,  with  any 
subsequent  improvements,  is  subject  to  the  lien. 

Where  something  has  been  done  by  the  assignee  of  a  lease 
to  preserve  the  lease  from  forfeiture,  it  may  be  that  equity 
would  enforce  a  priority  for  the  payment  of  such  claim  over 
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a  prior  judgment.  Bat  such  claim  must  be  for  some  other 
cause  than  the  ordinary  rent  and  taxes  of  the  premises.  It 
must  be  something  which  the  lessee  was  not  bound  by  the 
lease  to  pay,  and  which  has  had  the  effect  to  preserve  the 
security  for  the  benefit  of  a  judgment  creditor.  Such  a  claim 
would  be  the  payment  of  an  assessment  which  the  lessee  was 
bound  to  pay  and  did  not,  the  payment  of  which  prevented 
the  termination  of  the  lease  by  a  sale. 

The  learned  justice  erred  in  holding  that  the  moneys 
expended  after  the  recovery  of  the  judgment  by  the  plain- 
tiff were  exempt  from  the  lien  of  the  judgment  recovered 
prior  thereto,  and  should  be  paid  before  such  judgment. 

Judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event 

Judgment  reversed. 


Tdiotht  0.  Van  Allen,  Respondent,  v.  The  Ajieiuoak 

National  Bank,  Appellant. 

(Qenebal  Term,  First  Department,  February,  1871.) 

It  is  not  enough  to  make  an  equitable  aasignment  of  money  on  deposit  in 
bank,  that  a  check  be  drawn  therefor ;  but  where  the  money  was  deposited 
as  the  money  of  the  holder  of  the  check,  though  in  the  drawers  name, 
and  that  fact  is  communicated  to  the  bank  before  any  other  right  has 
accrued  to  the  fund,  the  same  becomes,  in  equity,  the  property  of  the 
holder  of  the  check,  and  he  may  recover  it  ftom  the  bank. 

Nor,  in  such  latter  case,  is  the  existence  of  liability  of  the  depositor  to  the 
bank,  which  has  not  matured,  material. 

This  was  an  appeal  from  a  judgment  entered  npon  the 
verdict  of  a  jury  in  favor  of  the  plaintiff,  and  from  an  ordei 
denying  a  motion  for  a  new  trial. 

The  complaint  set  forth  that  on  the  20th  of  Febmary, 
1867,  the  plaintiff  deposited  with  the  defendant  $1,625.13,  in 
the  name  of  Van  Allen  &  Bioe,  to  be  repaid  on  demand ;  that, 
on  March  6th,  Van  Allen  &  Kice,  to  enable  the  plaintiff  to 
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draw  the  moneysy  gave  him  their  check  on  drfendant  for  the 
same ;  that  plaintiff,  on  that  day,  duly  presented  the  eheck 
and  demanded  the  money  therefor,  but  defendant  reftised  to 
pay  it ;  that,  at  the  time  of  demand  and  r^iiaal,  the  defend- 
ant had  dne  notice  that  the  money,  although  deposited  in  the 
name  of  Van  Allen  &  Rice,  was  really  the  money  of  the 
plaintiff. 

The  answer  admitted  the  presentation  of  the  check  and 
refusal  of  payment,  and  denied  any  knowledge  or  information 
sufficient  to  form  a  belief,  whether  or  not  plaintiff  was  the 
owner  of  the  money,  and  it  denied  each  of  the  othw  allega- 
tions in  the  complaint. 

Upon  the  trial,  it  was  established  by  the  evidence  that  the 
plaintiff  resided  in  Pennsylvania,  and  was  a  brother  of  Gil* 
bert  R.  Van  Allen,  one  of  the  firm  of  Van  Allen  &  Rice, 
and  had  indorsed  a  note  for  the  accommodation  of  Van  Allen 
&  Rice,  which  became  due  March  8th,  but  not  at  defendant's 
bank.  In  February,  the  plaintiff  sent  to  Gilbert  R.  Van 
Allen  some  United  States  bonds,  with  instruction  to  collect 
the  coupons  and  keep  all  until  he  (Gilbert  R.  Van  Allen) 
could  ascertain  as  to  his  ability  to  meet  the  said  note ;  and  if 
he  was  able  to  meet  it,  then  to  notify  plaintiff,  and  plaintiff 
would  give  him  further  instructions  as  to  the  bonds ;  and, 
adding,  if  he  desired  to  do  so,  he  could  sell  the  bonds,  and 
let  the  proceeds  lay  in  the  bank,  so  as  to  be  available  for 
March  8th. 

Van  Allen  &  Rice  sold  the  bonds  February  20th,  and  on 
the  same  day  deposited  the  amount  of  the  proceeds  with  the 
defendant,  and  Gilbert  R.  Van  Allen  notified  plaintiff  that 
they  had  done  so. 

It  appeared  that  the  moneys  so  deposited  were  not  the 
identical  moneys  received  for  the  bonds,  but  that  they  were 
received  in  the  regular  course  of  business  by  Van  Allen  & 
Rice,  and  set  apart  as  and  for  the  avails  of  the  bonds  on  the 
day  of  the  sale,  and  as  the  moneys  of  the  plaintiff,  and  were 
so  considered  and  treated  by  Van  Allen  &  Rice.  No  check 
was  drawn  iigainst  these  moneys  until  the  plaintiff  came  to 
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New  York,  on  May  6th,  when  Van  Allen  &  Rice  gave  him  a 
('heck  for  the  amonnt  of  the  proceeds  of  his  bonds  and  cou- 
pons ;  which  check  he  presented  for  payment  to  defendant, 
and  payment  was  refused.  Plaintiff  gave  the  defendant  due 
notice  of  his  interest  in  the  moneys. 

The  action  was  tried  before  Mr.  Justice  Gabdozo  and  a 
jury,  and  at  the  close  of  the  testimony  the  justice  directed 
a  verdict  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial  on  the  minutes,  and 
denied,  and  the  defendant  appealed  from  the  judgment  and 
the  order  denying  a  new  trial. 

Charles  H.  Woodbury^  for  the  appellant. 

Aaron  J.  Vanderpod^  for  the  respondent. 

Present — Ingkaham,  P.  J.,  and  Barnabd,  J. 

Inobaham,  p.  J.  It  is  immaterial,  in  this  action,  whether 
the  identical  bills  or  checks  received  in  payment  for  the  bonds 
sold  were  deposited  with  the  defendants,  or  whether  an  equal 
sum  of  money,  out  of  the  funds  of  Yan  Allen  &  Eice,  was 
so  deposited.  In  either  case,  a  sum  of  money  equal  to  the 
amount  due  the  plaintiff  was  set  apart  for  his  use,  and  was 
so  deposited  with  the  defendants,  and  that  &ct  was  communi- 
cated to  the  plaintiff.  It  is  not  enough  to  make  an  equitable 
assignment  of  money  on  deposit  that  a  check  should  be  drawn 
therefor.  In  such  a  case  there  would  be  no  privity  between 
the  bank  and  the  holder  of  the  check,  and,  until  acceptance 
by  the  bank,  the  holder  cannot  recover.  But  when,  in  addi- 
tion to  the  check,  the  fact  appears  that  the  money  was 
deposited  as  the  money  of  the  holder  of  the  check,  and  that 
fact  is  communicated  to  the  bank  before  any  other  right  has 
accrued  to  the  fund,  the  same  becomes,  in  equity,  the  pro- 
|>erty  of  the  holder  of  the  check,  and  he  may  recover  it  from 
the  bank.  The  fact  of  indebtedness  to  the  bank  from  the 
depositor,  which  has  not  matured,  cannot  affect  the  rights  of 


520  CASES  IN  THE  SUPREME  COURT  [Jan., 

Sharp  V,  Johnston. 

the  plaintiff.  It  would  be  no  defence  if  Van  Allen  &  Rice 
had  brought  the  action  at  this  time,  because  it  was  not  at 
that  time  due,  so  that  an  action  could  be  maintained  upon  it. 

The  judgment  should  be  afSrmed. 

Judgment  affirmed. 


WiixiAH  A.  Sharp,  Appellant,  v.  Samubl  Johnston  et  al., 

Respondents. 

(General  Tebh,  Fourth  Department,  January  7, 1871.) 

The  plaintiff  contracted  with  the  defendants  to  make  three  or  four  models 
for  mowers,  at  once  and  without  delay,  and  the  price  was  not  specified. 
Held,  that  the  contract  meant  that  the  work  should  be  done  as  soon  as  it 
could  reasonably  be  performed  by  the  plaintiff. 

That,  in  legal  character,  it  was  not  for  the  sale  and  deliveiy  of  models,  bat 
for  work,  labor  and  materials  to  be  done  and  furnished. 

That  the  price  agreed  was  the  reasonable  worth  of  the  articles  when  made 
and  deliyerpd,  if  delivered  in  time. 

And  that  the  contract  was  entire  for  the  making  of  either  three  or  four 
models,  at  the  option  of  the  plaintiff. 

Accordingly,  held,  fhrther,  that  an  acceptance  by  the  defendants  of  one  of  the 
models  delivered  within  the  stipulated  time  created  no  liability  on  their 
part  to  the  plaintiff,  unless  the  contract  was  afterward  fUlIy  performed,  or 
further  performance  waived  before  the  time  for  complete  perfonnance 
had  expired. 

The  referee  gave  the  plaintiff  judgment  for  the  value  of  the  model  delivered, 
and  the  question  of  waiver  was  not  raised  before  or  decided  by  him,  the 
plaintiff  appealed. — Held,  that  there  could  be  no  presumption  of  &ct  in 
support  of  the  Judgment,  and  a  new  trial  was  granted. 

The  plaintiff  in  this  case  appealed  from  the  judgment 
entered  on  the  report  of  a  referee  in  his  &vor,  claiming  that 
the  amount  of  such  judgment,  as  directed  by  the  referee,  was 
less  than  he  was  entitled  to  recover. 

The  complaint  alleged  that  the  defendants,  as  partners, 
under  the  name  of  Johnston,  Huntley  &  Co.,  doing  business 
as  manufacturers  of  mowers  and  reapers,  requested  the  plain* 
tiff  to  perform,  and  tliat  the  plaintiff  thereupon  performed 
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for  them^  work  and  labor,  and  furnished  materials,  to  the  value 
of  $395,  and  that  thereby  the  defendants  became,  and  still 
remained,  indebted  to  the  plaintiff  in  that  sum.  The  com- 
plaint also  contained  a  count  for  sale  and  delivery  of  certain 
models  for  mowers,  and  demanded  judgment,  &c.  The  answer 
denied  the  indebtedness,  and  set  up  a  contract,  by  which  it 
claimed  that  the  plaintiff  was  to  make  certain  models  for  the 
defendants,  for  use  in  effecting  sales  of  their  machines  for  the 
harvest  of  1868.  It  alleged  that  the  plaintiff  delivered  one 
model  when  the  season  was  far  advanced,  and  did  not  then 
intimate,  and  the  defendants  did  not  Uien  suppose,  that  he 
was  making  other  models ;  and  that  the  plaintiff  sent  two 
other  models  in  the  middle  of  November,  1868,  which  they 
refused  to  accept. 

The  referee  reported  as  follows,  as  conclusions  of  fact : 
That,  at  the  times  mentioned  in  the  complaint,  the  defend- 
ants were  partners,  doing  a  manufacturing  business  at  Brock- 
port,  New  York,  under  the  firm  name  of  Johnston,  Huntley 
&  Co. ;  that,  on  the  4th  day  of  May,  1868,  it  was  agreed  by 
and  between  the  plaintiff  and  defendants  that  the  plaintiff 
should  make  for  the  defendants  three  or  four  models  of  a  mow- 
ing-machine, known  as  the  Cycloid  Mower,  at  once  and  with- 
out delay ;  that,  in  pursuance  of  the  agreement,  the  plaintiff 
made  the  patterns  which  were  necessary  in  order  to  construct 
the  models,  and,  on  the  31st  day  of  July,  1868,  completed 
and  delivered  the  first  model  to  the  defendants ;  that  after- 
ward, and  on  the  14th  day  of  November,  1868,  the  plaintiff 
completed  two  other  models  of  the  Cycloid  Mower,  and 
shipped  them  by  express  to  the  defendants,  who  refused  to 
receive  the  same ;  that  it  was  worth,  to  make  the  patterns,  the 
sum  of  eighty-four  dollars,  and  to  make  the  first  model  the 
sum  of  $124.50,  and  to  make  the  other  two  models  the  sum 
of  ninety-three  dollars  each ;  that  a  longer  time  was  required 
to  make  the  first  model  than  to  make  either  of  the  others,  and 
that  the  first  model  was  completed  without  unreasonable 
delay,  but  that  the  other  two  models  were  neither  of  them 
made  at  once,  as  required  by  the  agreement,  and  not  until 

Lansing — ^Vol.  IIL        66 


522  CASES  IN  THE  SUPREME  COURT  [Jan., 

Sharp  9.  Johnston. 

after  an  unreasonable  time  had  elapsed ;  that,  on  the  23d  day 
of  Maj,  1868^  the  defendants  paid  the  plaintiff,  on  accoant  of 
the  agreement,  the  smn  of  fortj-five  dollars. 

And,  as  conclusions  of  law,  that  said  two  last  models  were 
not  made  in  accordance  with  the  terms  of  the  agreement,  and 
that  the  plaintiff  was  not  entitled  to  payment  therefor ;  that  the 
plaintiff  was  entitled  to  judgment  against  the  defendants  for 
what  it  was  worth  to  mske  the  patterns  and  the  first  model, 
to  wit,  the  sum  of  $208.60,  less  the  sum  of  forty-fire  doUars 
already  paid  thereon,  with  interest  on  the  same  from  the  20tli 
day  of  November,  1868,  amounting  in  all  to  the  sum  of 
$174.70,  for  which  he  ordered  judgment,  with  costs. 

« 

Utiffer  dk  Jenney^  for  the  appellant. 

Smith  dk  MarkAantj  for  the  respondents. 

Present — Mullin,  P.  J.,  Johnboit  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  The  contract,  as  found  by 
the  referee,  was,  that  the  plaintiff  was  to  make  three  or  four 
models  of  a  mowing-machine,  at  once  and  without  delay.  It 
is  objected,  on  the  part  of  the  plaintiff,  that  this  finding  of 
fact  is  without  evidence  to  sustain  it,  and  is  against  the  evi- 
dence. But  I  think  the  finding  is  fully  justified  by  tiie 
evidence.  This  seems  to  me  to  be  the  fidr  and  reasonable 
deduction  fi*om  the  letters,  and  all  the  other  facts  and  drcum- 
stances  attending  the  making  of  the  contract.  The  meaning 
of  the  contract,  as  found,  is,  that  the  work  should  be  done  as 
soon  as  it  could  reasonably  be  performed  by  the  plaintiff. 
The  iegal  nature  and  character  of  the  contract  is  not  for  the 
sale  and  delivery  of  the  models  by  the  plaintiff,  but  for  work, 
labor  and  materials  to  be  done  and  furnished  by  the  plaintifi* 
for  the  defendants.  {Prince  v.  Down^  2  E.  D.  Smith,  525 : 
CovHrigM  v.  Stewart^  19  Barb.,  456 ;  Donovan  v.  Wilson^  26 
id.,  138  ;  Parker  v.  Schenck^  28  id.,  38 ;  Stephens  v.  Sauterj 
61  id.,  632.) 
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No  price  was  agreed  upon  for  the  models ;  consequently, 
the  law  fixes  the  price  at  what  the  articles,  when  made  and 
delireredy  should  be  reasonably  worth,  if  delivered  in 
time. 

The  contract  was  entire  for  the  making  of  three  or  four 
models.  This  left  it  optional  with  the  plaintiff  whether  he 
would  make  three  or  four.  It  was  necessarily  at  the  plain- 
tiff's option  whether  he  would  make  three  or  four,  as  the 
defendants  gave  no  orders  on  the  subject.  It  must  be  deemed 
to  have  been  left  to  him  to  decide  as  to  the  number.  By 
making  three,  therefore,  he  completed  the  contract  as  to  the 
amount  of  work  and  labor  and  materials  to  be  done  and  fur- 
nished. The  only  question  is,  whether  the  work  was  per- 
formed in  time.  The  referee  has  found,  as  matter  of  fact, 
that  the  first  model  was  completed  without  imreasonable  delay, 
but  that  the  two  others  were  not  made  at  once,  according  to 
the  contract,  and  not  until  after  an  unreasonable  time  had 
elapsed.  From  this  he  holds  and  decides,  as  a  conclusion  of 
law,  that  the  plaintiff  was  entitled  to  recover  the  value  of  the 
first  model,  but  not  for  the  other  two.  No  such  legal  result 
follows  firom  the  facts  found.  According  to  the  fiu^ts  found, 
the  plaintiff  was  legally  entitled  to  recover  the  whole  or  noth- 
ing. That  the  contract,  as  found,  was  an  entire  contract  for 
the  making  and  delivery  of  three  or  four  machines  cannot,  I 
think,  be  doubted.  It  was  in  no  respect  divisible,  either  as  to 
number,  time,  price,  or  day  of  payment ;  but  the  whole  were 
to  be  made  without  delay.  By  accepting  one  model,  which 
was  made  in  time,  the  defendants  did  not  become  liable  to  pay 
for  that.  That  was  only  part  performance.  The  contract  was 
not  performed  by  the  plaintiff,  so  as  to  entitle  him  to  recover 
anything,  until  all  three  were  made  and  delivered,  or  in  readi- 
ness for  delivery.  There  is  nothing  in  the  agreement  from 
which  it  can  be  inferred  that  it  was  for  separate  models,  each 
to  be  paid  for  on  delivery,  or  as  the  work  progressed.  Such 
being  the  case,  the  acceptance  of  one  created  no  liability  what- 
ever, unless  the  entire  contract  was  afterward  performed,  or 
the  further  performance  waived  by  the  defendants,  before  the 
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time  for  complete  performance  had  expired.  {Paige  \,  Otty 
6  Denio,  406.) 

Before  a  party  can  recover  upon  a  contract,  he  m'jst  show 
that  he  has  performed  on  his  part.  If  he  counts  in  his  c<Mn- 
plaint  simply  for  work  and  labor,  the  other  party  may  defeat 
the  action  by  setting  up  as  a  defence  and  proving  that  the 
work  and  labor  were  done  in  pursuance  of  a  contract  between 
the  parties,  which  has  not  been  performed  by  plaintiff.  In 
the  present  case  the  defendants  do  not  appeal,  and  the  error 
above  suggested  is  of  no  consequence,  and  does  not  affect  the 
correctness  of  the  judgment,  except  so  iar  as  it  may  tend  to 
bring  out  more  clearly  and  illustrate  some  error  committed 
against  the  plaintiff,  who  is  the  appellant.  He  cannot,  of 
course,  and  does  not,  complain  that  he  has  recovered  a  portion 
of  his  daim  only,  when  he  was  not  entitled  to  recover  at  all. 
His  position  is,  that  the  recovery  is  for  a  part  of  his  daim 
only,  when  it  should  have  been  for  the  whole.  He  insists  that 
he  has  performed  his  contract.  He  has,  in  my  opinion,  ful- 
filled and  performed  on  his  part,  in  all  respects,  except  that  of 
time.  Indeed,  there  is  no  complaint  of  any  other  breach. 
This  being  the  case,  his  right  to  recover  depended  upon  the 
question  whether  the  defendants,  by  their  conduct,  had  not 
waived  strict  performance  in  that  particular.  If  they  had, 
the  work  having  been  done,  the  plaintiff  was  entitled  to  reco- 
ver ;  though,  in  such  a  case,  the  defendants  would  be  entitled 
to  recoup,  under  a  proper  answer,  the  damages  they  had  sus- 
tained by  reason  of  the  non-performance  in  that  particoLur. 
The  recovery  in  such  case  is  not  upon  the  contract  strictly,  but 
rather  upon  the  implied  promise  to  pay  for  the  work,  labor 
and  materials.  The  cases  on  this  question  are  quite  numerous 
in  our  own  reports,  only  a  few  of  which  will  be  dted.  {Jew- 
ell V.  Sckrosppdy  4  Cowen,  564 ;  Smith  v.  Ghigerty^  4  Barb., 
C14 ;  MerriU  v.  The  Ithaca  and  Owego  R.  H.  Co.y  16  Wend., 
586.) 

The  question,  whether  the  defendants  assented  to  thie  con- 
tinuance of  the  work,  after  a  reasonable  time  for  making  the 
models  had  expired,  does  not  seem  to  have  been  tried  before 
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the  referee,  and  has  not  been  decided  by  him.  What  would 
amount  to  an  assent  would  be  a  question  of  law,  where  there 
was  no  dispute  as  to  the  facts.  If  the  eyidence  was  conflict- 
ing, it  would  be  a  question  of  fact  for  the  jury  or  the  referee. 
Here  the  first  model  was  not  delivered  until  the  31st  of  July 
after  the  agreement  was  made,  and  the  defendants  accepted  it 
without  objection.  They  certainly  had  notice  then  that  the 
plaintiff  was  engaged  in  the  work.  As  nothing  was  said 
between  them  at  that  time  on  the  subject,  it  is  to  be  presumed 
the  defendants  knew  the  plaintiff  was  going  on  with  his  work  ; 
and  if  they  did  not  object  that  the  time  had  expired,  it  will 
be  presumed  that  they  assented  to  his  going  on,  and  doing 
what  was  yet  necessary  to  be  done  to  complete  the  job.  It 
does  not  appear  that  the  defendants  objected  to  receiving  the 
two  last  models  on  the  ground  that  they  had  not  been  made 
in  time.  According  to  the  testimony  of  the  defendant  John- 
son, he  refused  to  receive  the  last  models  on  the  ground  that 
they  had  never  been  ordered  by  the  defendants.  It  might  be 
presumed,  in  support  of  the  judgment,  that  the  referee  had 
found  that  the  defendants  did  not  consent  to  the  continuance 
of  the  work  after  the  first  model  had  been  sent  and  accepted, 
if  such  finding  would  support  the  judgment.  But  it  would 
have  no  such  tendency,  because  it  is  apparent  that  the  case 
was  tried  and  decided  upon  an  entirely  different  theory.  The 
judgment  would  still  be  inconsistent  with  the  facts  found,  and 
that  fact  in  addition.  In  such  a  case,  nothing  will  be  pre- 
sumed that  does  not  appear  in  the  report  of  the  referee.  On 
another  trial,  if  it  shall  appear  that  the  two  last  models  were 
not  made  in  due  time,  according  to  the  true  intent  and  mean- 
ing of  the  agreement,  the  question  of  the  defendants'  assent 
to  the  continuance  of  the  work  afterward  can  be  tried  and 
detennined.  That  question  has  not  been  tried  or  determined, 
as  the  case  now  stands.  I  think  the  plaintiff's  exceptions  to 
the  conclusions  of  law  are  broad  enough  to  cover  this  ques- 
tion. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
ordered,  with  costs,  to  abide  the  event. 
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Fhube  Barnes  et  al.,  Appellants,  v.  Cyrus  Underwood,  2d, 

et  al.,  Respondents. 

(General  Term,  Fourth  Defartment,  March,  1871.) 

The  amendment  of  section  79,  2  R  8.,  98,  and  r^eal  of  section  90, 2  R.  8., 
75,  by  the  act  of  1867  (chap.  782,  §§  11  and  12),  hare  deprived  the  hus- 
band of  the  right  to  take,  as  his  own,  the  personal  estate  (within  the 
l»x>Ti8ionfl  of  the  married  women's  acts  of  1848  and  1849)  of  the  wife,  as 
to  which  she  d\es  intestate,  except  where  she  dies  leartng  descendants,  in 
which  case  he  takes  the  same  Interest  as  a  widow  is  entitled  to,  in  the 
personal  estate  of  her  husband,  under  the  statute  of  distributions. 

So  held,  where  the  marriage  took  place  in  1857,  the  personal  property  of 
the  deceased  wife  came  to  her  after  the  marriage,  and  before  the  act  of 
1867  (chap.  782). 

The  husband  is,  however,  first  entitled  to  administer  upon  the  estate  of 
his  deceased  wife,  under  section  29, 2  R  8.,  75. 

This  was  an  appeal  from  a  decree  of  the  surrogate  of  Chau- 
tauqua county,  entered  upon  the  final  accounting  of  the 
respondent,  Cyrus  Underwood,  as  administrator  of  the  goods, 
&C.,  of  Julia  R.  Underwood,  his  deceased  wife,  and  ordering 
and  adjudging  that  said  respondent  retain  in  his  hands  all  the 
money,  property,  goods  and  chattels  of  the  said  Julia  R. 
Underwood,  deceased,  remaining  after  the  payment  of  her 
debts,  and  discharging  him  from  further  duties  and  liabilities 
as  administrator. 

It  appeared  that  the  respondent,  Cyrus  Underwood,  2d)  ^d 
Julia  R.  Barnes,  were  married  in  this  State,  October  22, 1857 ; 
that  the  father  of  Mrs.  Underwood  died  March  11, 1860,  leaving 
to  her  a  legacy  of  $1,900 ;  that  she  converted  this  legacy  into 
real  estate  in  January,  1862,  and  again  into  personal  estate  in 
July,  1867 ;  that  she  received  other  small  sums  by  gift  £k>m 
her  parents ;  that  she  held  all  this  property  as  her  separate 
estate  until  she  died,  February  22,  1868,  and  which  then 
amounted  to  $3,448.89;  that  she  died  intestate,  leaving  no 
descendants,  but  leaving  the  respondent,  Cyrus  Underwood, 
2d,  her  husband,  and  the  appellants,  her  mother,  brothers  and 
sisters,  and  others,  the  descendants  of  a  deceased  brother  and 
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sisters,  her  surviving ;  that  the  respondent,  Cyrus  Underwood, 
2d,  was  appointed  administrator  of  the  estate  of  his  deceased 
wife,  by  the  surrogate  of  Chautauqua  county ;  that,  on  }iis 
final  accounting  before  said  surrogate,  April  26, 1870,  the  appel- 
lants appeared,  to  contest  the  accounts  of  the  administrator, 
and  claimed  that  the  surplus  of  the  estate  should  be  paid  over 
to  them,  as  next  of  kin  of  the  intestate ;  that  the  surrogate 
adjudged  that  the  surplus,  after  paying  debts,  &c.,  of  the  intes- 
tate, belonged  to  the  respondent,  as  husband,  and  made 
an  order  that  he  retain  it,  and  discharged  him  fix^m  further 
duties  and  liabilities  as  administrator ;  whereupon  this  appeal 
was  taken. 

TF.  S.  Hmoldeyy  for  the  appellants. 

E.  F.  Warren^  for  the  respondents. 

Present — Mulijn,  P.  J.,  Johnson  and  Taloott,  J  J. 

By  the  Court — Johnson,  J.  This  is  an  appeal  from  the 
decree  of  the  surrogate  of  Chautauqua  county,  and  presents 
the  question,  whether,  under  our*  statutes,  as  they  now  exist, 
the  husband,  whose  wife  dies  intestate,  is  entitled  to  take  and 
enjoy,  in  his  own  right,  the  personal  estate  and  property  of 
such  deceased  wife,  as  against  her  next  of  kin.  The  wife 
of  the  defendant,  Cyrus  Underwood,  died  intestate,  leaving 
between  $3,000  and  $4,000  of  personal  estate,  which  she 
derived  from  persons  other  than  her  husband,  after  her  mar- 
riage with  the  defendant,  which  marriage  was  in  1857.  She 
left  no  descendants  her  surviving,  and  no  father,  but  left  a 
mother,  brothers  and  sisters,  and  the  descendants  of  brothers 
and  sisters,  and  her  husband,  the  defendant.  The  present 
wife  of  the  defendant  is  one  of  such  descendants,  and  niece  of 
his  former  wife*  The  surrogate  held  and  adjudged  that  the 
defendant,  who  was  the  administrator  of  the  deceased  wife, 
was  entitled  to  retain  in  his  hands  all  her  personal  estate,  aft;er 
the  payment  of  her  debts,  without  accounting  for  the  same. 
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In  other  words,  that,  at  her  decease,  he  took,  in  his  own  right, 
all  her  personal  estate,  as  matter  of  law.  This  was  donbtlees 
the  rule  at  common -law,  and  under  the  provisions  of  the 
Revised  Statutes.  Section  79  of  the  Revised  Statutes 
expressly  provided  that  the  preceding  provisions  of  sec- 
tion 75,  respecting  the  distribution  of  estates,  should  not 
apply  to  the  estates  of  married  women,  but  that  their  hus- 
bands might  demand,  recover,  and  enjoy  the  same,  as  they 
were  entitled  by  the  rules  of  the  common-law.  (2  R.  S.,  98, 
§  79.)  But  for  the  provisions  of  section  79,  under  the  pro- 
visions of  section  75-  the  estates  of  married  women,  as  well 
as  other  persons,  would  have  been  distributed  as  there  pre 
scribed. 

The  language  was  broad  enough  to  include  the  estates 
of  all  persons.  But,  bj'  the  provisions  of  section  79,  the 
estates  of  married  women  were  taken  out  of  the  category, 
and  saved  to  the  husband  as  at  coinmon-law.  By  section 
29  (2  R.  S.,  75),  the  husband  had  the  first  right  to  admin 
ister  upon  his  wife's  estate ;  and  by  section  30  of  the  same, 
if,  for  any  reason,  administration  was  granted  to  another, 
such  administrator,  after  paying  her  debts,  was  required  to 
pay  over  to  the  husband  th'fe  whole  of  the  assets  remaining. 
The  Revised  Statutes  left  the  rights  of  husband  and  wife,  as 
respects  the  personal  estate  of  the  wife,  in  all  essential  respects, 
as  they  stood  at  common-law.  At  common-law,  by  the  fact 
of  marriage  the  husband  became  legally  entitled  to  all  the? 
personal  estate  which  the  wife  had  at  the  time  of  the  marriage, 
and  to  all  which  might  come  to  her  thereafter  during  the  cover- 
ture. The  law  vested  it  in  him  b}'  virtue  simply  of  his  mari- 
tal relations.  This  rule  of  the  common-law  was  abrogated  by 
the  legislature  of  this  State,  by  the  statutes  of  1848  and  1849, 
and  a  new  and  entirely  different  rule  substituted.  By  those 
statutes,  the  property  of  the  wife  was  not  subject  to  the  dis- 
posal of  the  husband,  in  any  respect,  but  the  wife  retained  it 
as  her  sole  and  separate  property,  the  same  as  though  she  were 
a  single  female.  After  the  passage  of  those  acts,  as  respects 
all  property  subsequently  acquired  by  the  wife,  she  was  sole 
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and  exclusive  owner,  the  same  as  though  she  was  single,  and 
the  husband  had  uo  more  riglit  to  it,  or  control  over  it,  than 
u  straiiger.  She  could  dispose  of  it  by  gift,  sale  or  bequest, 
independently  wholly  of  her  husband.  But  these  acts  did  not 
affect  the  rules  of  distribution  prescribed  by  the  Bevised  Sta- 
tutes, in  cases  where  no  disposition  had  been  made  by  the  wife 
of  her  estate  by  will  or  otherwise.  The  husband  was  still 
entitled,  as  before,  to  the  first  right  to  administer  upon 
his  wife's  estate,  and  to  recover  and  enjoy  her  personal 
estate,  under  sections  30  and  79,  before  referred  to,  up 
to  th6  passage  of  the  act  of  1867.  (Session  Laws  of  1867, 
chap.  782.)  By  that  act,  section  30  of  the  Bevised  Sta- 
tutes, before  mentioned,  is  repealed,  and  section  79  amended. 
This  section,  as  amended,  instead  of  providing,  as  formerly, 
that  the  previous  provisions  of  the  statute  respecting  the 
distribution  of  estates  "shall  not  apply  to  the  estates  of 
married  women,"  provides  that  those  provisions  "  shall  apply 
to  the  personal  estates  of  married  women  dying,  leaving 
descendants  them  surviring."  It  further  provides,  that  "  the 
husband  of  any  such  deceased  married  woman  shall  be  enti- 
tled to  die  same  distributive  share  in  the  personal  estate  of 
his  wife  to  which  a  widow  is  entitled  in  the  personal  estate 
of  her  husband  by  the  provisions  of  this  chapter,  and  no 
more."  It  is  thus  seen  that  section  79  is  amended  by  apply- 
ing the  previous  provisions  respecting  distribution  to  the 
estates  of  a  certain  class  of  married  women,  to  wit,  those 
dying  leaving  descendants  them  surviving,  and  so  far  modify- 
ing tlibse  provisions  as  to  give  the  husband  the  same  share  in 
t^uch  cases  that  a  widow  woidd  take  by  those  provisions,  and 
by  abrogating  altogether  that  portion  of  the  section  which  gave 
to  the  husband  the  right  to  "demand,  recover  and  enjoy"  the 
estate. 

The  respondent,  therefore,  can  take  nothing  by  virtue  of 
this  section  79,  as  thus  amended.  His  case  does  not  fall 
within  it.  But  his  counsel  insists  that,  because  it  does 
not,  he  may  take  the  whole,  as  formeriy  at  common-law,  by 
virtue  of  his  relation  of  husband.    But  the  common-law  never 
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gave  to  a  husband  the  estate  of  a  deceased  wife,  by  means  of 
lier  death,  when  he  had  no  interest  in  it,  or  control  over  it, 
before  the  deatli.  Her  title  had  vested  in  him,  and  he  had 
become  owner  during  coverture,  and  by  virtue  of  it.  His 
right  sprung  from,  and  was  founded  in,  the  existence  of  the 
marital  relation.  Her  right  and  title  never  devolved  upon 
the  husband  as  a  consequence  of  her  death.  It  is  impossible, 
upon  any  known  principle,  to  see  how  the  husband  can  suc- 
ceed to  the  rights  and  property  of  the  wife  at  her  death,  having 
had  no  previous  right  or  interest,  except  by  the  force  of 
some  statute.  It  is  wholly  by  the  force  of  section  79,  as 
amended,  that  he  now  takes  one-third  in  the  event  of  her  death 
leaving  descendants  her  surviving.  This  provisioji  is  enacted 
and  stands  as  the  substitute,  and  in  lieu  of,  the  former  pro- 
vision of  the  same  section  which  gave  him  the  whole. 

The  right  is  taken  away,  or  so  changed  as  to  conform  to, 
and  be  in  harmony  with,  the  radical  change  in  the  law  made 
by  the  acts  of  1848  and  1849.  By  that  change,  the  husband's 
rights,  as  respected  his  wife's  property,  were  wholly  subverted, 
and  she  now  retains  the  exclusive  ownership  and  control,  up 
to  the  very  moment  of  her  death.  The  husband  is  neither 
her  heir  nor  next  of  kin  ;  and  there  is  no  ground  upon  which 
his  claim  to  her  estate  can  stand. 

Before  this  amendment,  it  stood  upon  section  79  of  the 
statute;  but  the  amendment  takes  away  that  ground,  and 
leaves  nothing,  except  what  the  section,  as  amended,  saves  to 
the  husband. 

It  cannot  be  doubted  that,  previous  to  this  amendment  of 
section  79,  the  personal  estates  and  property  of  married  women, 
acquired  since  the  acts  of  1848  and  1849,  would  have  been 
subject  to  the  general  rules  of  distribution  provided  for  in  the 
Eevised  Statutes,  but  for  their  exclusion  therefrom  by  the  pro- 
visions of  that  section.  Kow,  the  exclusion  having  been  abro- 
gated, and  also  the  provision  giving  the  whole  estate  to  the 
husband,  it  would  seem  necessarily  to  follow  that  such  estates 
are  now  subject  to  the  general  provisions  of  the  statute  for 
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the  distribution  of  the  personal  property  of  a  deceased  person 
intestate. 

In  the  case  of  Hansom  v.  Nichols  (22  N.  Y.,  110),  the  mar- 
riage took  place  in  1855,  and  the  personal  property  came  to 
the  wife  after  the  marriage.  The  wife  died  in  1856,  and  the 
right  of  the  husband  to  the  personal  estate  was  put  expressly 
upon  the  ground  that  the  Revised  Statutes  gave  it  to  him  in 
terms.  This  was  previous  to  the  amendments  before  referred 
to.  In  the  case  of  Ryder  v.  Eulse  (24  N.  Y.,  8Y2),  the  mar- 
riage was  previous  to  the  statutes  of  1848  and  1849,  and  the 
personal  property  in  controversy  either  came  to  the  wife  before 
the  marriage  or  from  the  husband  afterward  by  means  of  the 
marital  relation ;  and  the  decision  was  placed  upon  the  ground 
that  the  plaintiff,  as  husband,  had  a  vested  right  to  the  pro- 
perty which  those  statutes  could  not  take  away.  Wright,  J., 
who  delivered  the  unanimous  opinion  of  the  court,  admits  that, 
had  it  been  competent  for  the  legislature  to  make  such  a  law 
in  respect  to  property  and  rights  then  existing  and  vested, 
"  the  plaintiff  would  thereby  certainly  have  been  divested  of 
any  interest  in  the  personal  property  of  his  wife ;  and  the 
right  of  reducing  her  choses  in  action  into  possession,  or  assign- 
ing or  disposing  of  them,  for  his  own  use,  or  of  enjoying  them, 
in  the  event  of  her  death,  would  have  been  taken  away." 

Neither  of  the  above  decisions  applies  to  the  case  before  us. 
No  vested  right  has  been  invaded  in  regard  to  the  property 
in  question,  for  none  ever  existed  in  the  husband ;  and  the 
provision  which  gave  him  the  right  to  "  demand,  recover  and 
enjoy"  the  same,  has  been  abrogated.  It  would  seem,  there- 
fore, that  all  the  consequences  suggested  in  the  opinion  in 
Ryder  v.  Hvlse  {swprci)  must  inevitably  follow  in  the  present 
case.  It  is  true  that  section  29  of  the  statute  above  referred 
to  has  not  been  repealed,  and  still  stands  in  full  force,  except 
as  it  has  been  necessarily  affected  and  modified  by  the  repeal 
of  section  30,  and  the  entire  change  of  section  79,  as  before 
noticed.  The  husband,  by  virtue  of  the  provisions  of  section 
29,  has  still  the  sole  right  to  administer  on  the  estate  of  his 
wife,  if  otherwise  competent,  and  remains  liable  for  her  debts 
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to  the  extent  of  her  property  in  his  hands  as  suoh.  By  this 
section  it  is  provided  that,  in  case  the  husband  dies,  "  leaving 
any  assets  of  his  wife  in  his  hands  unadministered,  they  shall 
pass  to  his  executors  or  administrators,  as  part  of  his  personal 
estate,  but  shall  be  liable  for  her  debts,  to  her  creditors,  in 
preference  to  the  creditors  of  the  husband."  It  would  seem 
that  the  legislature,  when  enacting  the  statute  of  1867,  mak* 
ing  the  ehange  above  specified,  overlooked  the  last  provision 
of  section  29  of  the  Revised  Statutes,  as  it  does  not  harmo* 
nize  with  the  other  provisions  of  the  statute  as  amended  and 
changed.  But,  however  this  may  be,  it  is  certain  that  the 
defendant  can  claim  nothing  under  that  section.  He  has  taken 
upon  himself  the  burden*  of  administering,  and  has,  of  course, 
given  his  bond  to  "faitlifuUy  execute  the  trust  reposed  in 
him,"  as  such  administrator. 

The  only  question  is,  whether  the  assets  in  his  hands^  after 
the  payment  of  his  wife^s  debts,  are  subject  to  disti'ibution 
under  the  general  provisions  of  the  statute  on  that  subject,  as 
prescribed  by  section  75,  aforesaid. 

I  have  already  expressed  the  opinion  that,  as  that  section 
stands  since  the  amendment  of  1867,  the  personal  estate  of  a 
deceased  wife  is  included  in  its  provisions.  The  language  of 
the  section  is :  ^^  Where  the  deceased  shall  have  died  intestate, 
the  surplus  of  his  personal  estate  remaining  after  the  payment 
of  his  debts,"  &c.,  **  shall  be  distributed  to  the  widow,  children, 
and  next  of  kin,  of  the  deceased,"  &c.  Tliere  is  now,  since 
the  amendment  of  section  79,  no  limitation  or  i^estriction  upon 
this  provision.  It  must  be  distributed ;  and  the  only  change 
in  the  distribution  to  be  made  is,  that  the  husband,  who  is 
still  to  be  administrator,  is  entitled  to  a  certain  distributive 
nhare,  in  case  his  wife  leaves  descendants  her  surviving.  Sec- 
tion 79,  as  amended,  instead  of  operating  as  an  exception  to 
section  75,  as  formerly,  is  now  an  amendment  of  it,  adding  a 
new  provision,  or  subdivision,  in  a  given  case,  which  does  not 
arise  here.  The  legislative  intention  to  keep  the  personal 
estate  of  the  wife,  after  her  death,  separate  and  free  from  the 
control  and  disposal  of  the  husband,  the  same  as  before,  except 
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in  the  single  case  specified,  is,  we  think,  bj  the  repeal  and 
amendment  before  referred  to,  rendered  exceedingly  clear. 

The  decree  of  the  surrogate  is,  therefore,  erroneous,  and 
should  be  reversed,  and  distribution  of  the  estate  ordered  and 
decreed  according  to  the  provisions  of  said  section  75. 

Ordered  accordingly. 
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Plradimo,  2. 


ASSESSMENTS. 

See  PliAlffK-BDADAHD  TUBNPIKSB. 
8UFSBVIB0R& 
TaZSS  and  A8SB88ICBNTS. 


ASSESSMENT  FOR  LOCAL  Df 
PROVEMENTS. 

1.  It  is  provided  by  the  charter  of 
the  village  of  Dunkirk,  **  that  when- 
ever the  board  of  trustees  mar 
deem  it  necessary  to  make  or  re- 
pair any  sidewalk  or  gutter  in  said 
village,  they  shall  give  notice 
thereof  to  each  owner  in  fh>nt  of 
whose  premises  such  sidewalk, 
etc,  *are  required  to  be  made  or 
repaired,  requiring  each  of  such 
owners  to  construct  or  repair,  etc., 
in  &x>nt  of  their  premises  respec- 
tively, in  such  manner,  etc.,  as  said 
board  shall  direct,  to  be  specified 
in  such  notice.*'  By  a  ftirtiier  pro- 
vision of  the  charter,  on  n^lect  or 
refiisal  of  any  owner  Uie  Ixiard  is 
authorized  to  cause  the  r^Muxs  to 
be  made,  and  assess  the  expense 
upon  lota  in  fix>nt  of  which  the 
work  is  done;  and  thev  are  to 
make  an  assessment  roll,  writing 
down  thereon  opposite  the  name 
of  each  owner  a  description  of  the 
property,  and  cause  it  to  be  deliv- 
ered with  their  warrant  for  collec- 
tion annexed,  to  the  village  collec- 
tor, who  in  case  of  ref  osiu  to  pay, 
is  to  levy  and  collect  by  distress 
and  sale  of  the  delinquent's  goods. 
The  trustees  directed  notice  to  re- 
X>air  to  be  given  to  the  owners  of 
premises  in  certain  contiguous 
blocks,  two  of  which  were  owned 
and  occupied  by  the  plaintiff ;  the 
plaintiff  had  notice  to  repair,  only 
m  reference  to  a  part  of  the  pre- 
mises designated  which  he  did  not 
own.  and  n^lected  to  make  any 
repairs ;  he  was  assessed  upon  the 
roll  for  the  same  property  with  re- 
spect to  which  he  had  been  notifi- 
ed, and  a  levy  under  the  trttsteef^' 
warrant  was  made  upon  his  goods, 
which  were  sold.  In  an  action 
against  the  village  to  recover  for 
the  property, — Meld^  that  the  trus- 
tees acted  without  Juri8dicti<»  in 
issuinff  the  warrant  asainst  the 

SUtinnff's  property,  ana  tliat  the 
efendant  was  therefore  liable. 
WHUame  v.  The  VOIage  of  Dun- 
kirk. 44 


2.  And  it  seems,  the  warrant  being 
r^l^ar  on  its  fiu;e,that  no  action 
lay  against  the  collector  for  his 
proceedings  under  it  /tf 


J 
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8.  It  seems  also,  that  if  the  plaintiff 
bad  been  cbai^ged  with  notice  to 
repair  respecting  his  own  proper- 
ty, the  safe  wotud  have  been  law- 
ful notwitlistanding  the  misdes- 
cription upon  theroU.  And  that 
such  misdescription  did  not  aflfect 
the  yaliditj  of  the  tax,  but  was  im- 
portant only  with  reference  to  sale 
of  the  land  itself.  Id. 

4.  HM^  farther,  that  in  the  absence 
•  of  proof  as  to  what  property  the 
notice  given  plaintiff  applied  to, 
the  iHresumption  was,  that  the 
notice  was  ^yen  with  respect  to 
thesame  property  set  down  to  him 
upcm  the  rait  Id. 


ASSESSORS. 

See  SUFSBTIBOBS. 

TaXBB  AHD  AB8BflSlC]ENT& 


ASSIGNEE  OF  MORTGAGK 


yot  of  the  mortgagor;  bat  not,  it 
seems,  subject  to  latent  equities  in 
favor  of  the  mortgagor's  creditors. 
Bowy  Y.  BSSL  168 

2.  But  it  is  otherwise  when  the  as- 
signee takes  with  knowledge  of 
such  equities,  and  without  paying 
value.  Id, 

See  Lib  Pbndbnb. 


ASSIGNOR  AND  ASSIGNEE. 
See  EvmiENGB,  18, 14, 15. 

ASSUMPSIT. 
See  Plbadino,  di. 

ATTACHMENT. 

A#    SUBBOGATB,     SiniBOOAT>'8 

GouBT  Ain>  Decbbb,  18, 18, 14 
IiAZiBora — You  IH        68 


ATTORNEY  AND  CLIENT. 

1.  Where  an  attorney  at  law  ap- 
plied to  the  owner  of  a  judgment, 
which  had  been  recovered  for  tho 
latter  by  a  third  party,  and,  by 
the  suppression  of  fiicts  in  his  pos- 
session, as  to  its  value  and  collects 
bility,  obtained  a  power  of  attor- 
ney to  collect  it  and  an  agreement 
by  which  he  was  to  have  one-half, 
less  ten  per  cent,  of  the  face  if 
collected,  and  thereupon  issued 
execution,  which  was  levied  on 
property  sufficient  in  value  to  sat- 
isQr  the  Judgment,  and  the  owner 
of  the  Judgment  asoertaininff  the 
fhctB  suppressed,  settled  and  ar- 
ranged th6  ludgment,  with  the 
debtor,  and  discharged  the  execu- 
tion without  consent  of  the  attor- 
ney, who  sued  to  recover  under 
the  agreement — HM^  that  the 
parties  were  within  the  reason  of 
the  rule  requiring  ffood  foith  be- 
tween attorney  and  client,  etc, 
and  that  the  defendant  was  at  lib- 
erty to  repudiate  the  contract  on 
discovery  of  the  undisclosed  fiicts. 
WhiUY.  Whaley.  827 

2.  It  seems  that  in  transactions  be- 
tween attorney  and  client,  the 
onus  lies  upon  the  former  lo  show 
the  utmost  good  faith.  Id. 


BANKRUPT  ACT. 

An  individual  banker  discounted 
a  note  belonging  to,  and  indorsed 
to  him  by  a  firm  (his  customer), 
and  placed  the  avaus  to  its  credit ; 
afterward  when  the  liability  of  the 
firm  as  indorser  had  been  fixed, 
and  on  the  day  before  suspension 
of  payment  by  the  banker,  he 
chaiged  the  note  to  its  account, 
and  thereby,  excepting  a  small 
balance  in  the  firm's  mvor,  bal- 
anced its  deposit  account  witli 
him,  and  reaelivered  the  note, 
which  the  firm  accepted  in  satis- 
fiiction  of  its  depoeite.— ifif^d,  that 
the  surrender  of  the  note  gave  no 
preference  to  the  firm,  over  other 
creditors  of  the  banker,  within  the 
bankrupt  act  (section  85),  and  that 
his  assignee  in  bankruptcy,  prov- 
ing these  fkcts  in  an  action  to  rc- 
oovw  tbe  &ce  of  the  note  firom  the 
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defendant,  as  sureiYor  of  the  Ann, 
should  have  been  nonsuited.  Iff n- 
Mow  Y.  Bli8$.  220 

2.  That  the  firm  was  entitled  to  haYe 
its  deposits  applied  to  the  satis- 
faction  of  its  liability  upon  the 
note  under  section  20  of  the  bank- 
rupt law,  which  proYides  for  the 
case  of  mutual  debts,  or  mutual 
credits,  and  the  parties  haYing 
done  precisely  what  the  law  would 
otherwise  liaYe  compelled  the 
plaintiff  as  assignee,  etc.,  to  do, 
there  coold  be  no  recoYciy.      Id, 

8.  And  the  &ct,  that  the  firm,  after 
surrender  to  it  of  the  note,  suc- 
ceeded in  collecting  the  same  from 
the  maker,  or  a  prior  hidorser, 
was  not  material  in  the  action.  Id. 


BANKRUPTCY. 

See  DlfiGHARGB  IN  BAmSBUFTCT. 

Pbeesbbngb  in  Bankbxjftct. 


BENEVOLENT,    CHARITABLE, 
&c.,  SOCIETIES. 

See  CoBFORAnoRB,  6. 


BEQUEST  TO  CHARITABLE 
&c.,  ASSOCIATIONS 

See  Will,  2  to  18  inc. 


BILLS   OP    EXCHANGE    AND 
PROMISSORY  NOTES. 

1.  A  bill  of  exchange,  payable  four 
months  after  date,  and  drawn 
upon  a  banking  association,  or  in- 
dividual banker,  is  within  the 
statute  (Laws  1857,  chap.  410), 
which  al)olishes  da3rB  of  grace  in 
certain  cases.  OammerckU  Bank 
V.  Vamum.  86 

2.  To  charge  the  indorser  of  a  pro- 
missory note,  payable  without  in- 
terest *^  one  day  after  sight,*'  pre- 
sentment to  the  maker  and  demand 
of  payment  must  be  made  within 
a  reasonable  time  aft^r  indorse- 
ment   Alexander  y.Fareom.  888 


Z.MerriUr.  lbdd{2S  N.  Y., 28), dis- 
tinguished, id. 

I 

4.  The  quesdon  of  diligence  in  mak- 
ing presentment,  &c.,  where  there 
is  no  conflict  of  eYidence,  is  a  ques- 
tion of  law.  Jd, 

6,  The  maker  and  indoiser  ci  the 
note  in  suit  resided  in  the  same 
city,  and  the  payee  three  miles 
away.  ScYeral  days  after  indorse- 
ment the  payee  was  called  out  of 
the  State  as  a  witness  and  detained 
three  weeks.  The  presentment, 
&C.,  was  scYenty-three  days  after 
date  of  the  indorsement — Hsldj 
that  the  indorser  was  dischaiged. 

Id. 

See  Alteration. 

COICPOXJNDING  FbLONT    1  TO  4 

mc. 
Dbfencbs. 
Eyidbnob,  1. 
Inbdbancb  CoMFAurr, 

NOTABT. 

Pleading,  24, 27, 28. 
Ratification,  1. 


BONA  FIDE  ASSIGNiaS. 
See  AseiGNBB  of  Mortga6X,  2. 

BONA  FIDE  PURCHASER 
See  Stock,  2. 

BOND. 
See    CoNBTiTxniONAL  Law,  8. 

80UNTT  COUBT,  4. 
OUNTT  TbSABUBBS. 

Municipal  Bond& 
Plsadino,  10. 
surboqais,  6. 

BORROWER 
See  Plbadino,  27. 

BRIDQS. 

See  CoMMiasiONEB  of  Highways. 
County  Chabgb. 
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BBOOELYN  OTTY. 

S0d  ComnTunoNAL  Law. 

CANAL  COMMISSIONERS. 

8m  CUTAL  CoSTBACTBy  8,  4,  6. 

CANAL  CONTRACTS. 

1.  The  constitutional  provision  (art 
7,  §  8)  that "  all  contracts  for  work 
or  materials  on  any  canal  shall  be 
made  with  the  person  who  shall 
offer  to  do  or  provide  the  same  at 
the  lowest  price,  with  adequate  se- 
curi^fortneir  performance,"  is,  it 
seems,  to  be  applied  aooording  to 
its  spirit,  and  not  literally.  Mrott 
▼.  Iny.  898 

2.  A  discretionaiy  power  is  vested 
in  the  oiBcers  authorized  to  award 
the  contract  to  determine  who  is 
**  the  lowest  bidder,"  and  what  is 
*^  adequate    secority."  Id. 

8.  Where  the  canal  commissioners 
have  received  bids  and  awarded 
woric  to  the  lowest  bidder,  the 
award  is  a  rejection  of  the  bids  or 
proposals  of  all  other  bidders ;  and 
they  are  not  then  authorized  by 
law  to  let  the  same  work  to  the 
next  lowest  bidder,  although  the 
latter  be  willing  to  accept  the 
award.  Id. 

4.  Where  the  commissioners  adver- 
tised for  proposals  for  several  differ- 
ent pieces  of  work,  and  awarded 
the  same  to  the  lowest  bidder,  who 
n^lected  within  the  prescribed 
time,  to  enter  into  contracts,  and 
then  awarded  the  same  work  to 
the  relator,  the  next  lowest  bidder, 
who  notified  them  of  his  accept- 
ance, but  the  oonmussioners  after- 
ward refused,  upon  request,  to  en- 
ter into  a  contract,  and  readver- 
tised,  and  there  upon  relet  the  work 
to  another  person  whose  aggr^ate 
bids  were  less  than  the  aggrmte 
of  Uie  relator's  bids,  upon  which 
the  award  to  him  had  been  made, 
— Bgid^  that  the  award  to  the  re- 
lator was  but  a  voluntarv  agree- 
ment between  the  commissioners 
and  the  relator,  made,  on  the  part 


of  the  former,  in  opposition  to  the 
provisions  of  the  Constitution  and 
of  the  statute ;  and  that  a  man- 
damus would  not  lie  against  them 
to  compel  an  execution  of  a  con- 
tract pursuant  to  such  award.   Id. 

6.  The  writ  of  mandamus  is  not  a 
writ  of  rif  ht,  but  rests  in  the  dis- 
cretion or  the  court,  and  should  is- 
sue only  where  the  duty  of  the  de- 
fendant and  the  rights  of  the  rela- 
tor are  dear.  Id. 

6.  Accordinglv;  held^  fUrther,  that 
the  ri^ht  of  the  commissioners  to 
enter  into  the  contracts  awarded 
being  doubtfiil,  the  writ  should  for 
that  reascm  be  denied.  Id. 


CANCELLATION  OF  REVE- 
NUE STAMPS,  PRESUMP- 
TION FROM, 

See  Deed. 


CARRIER 
^Common  Cabbuebs 


CASES. 

Chhin  V.  Ontiie  (23  Barb.,  87),  dicta 
disapproved.  116 

In  re  Jamee  W.  Seymour  (6  Inter. 
Rev.  Rec,  61),  approved.  155 

Janes  v.  Eaet  Biwr  Sodetiy,  4be.  (21 
Barb.,  161),  followed.  255 

T&rU/r  V.  B/m  (58  Barb.,  467),  reaf- 
firmed. 880 

FiMy.  N.  Y.  0.  Baaroad  (82  N.  Y., 
889),  and  Byan  v.  Same  (85  id., 
210),  compared.  453 


CERTIORARI. 

See  MumciPAii  Bonds,  1. 
Plahk-roads  ahd  TuBir 
1. 


CHARITABLE  USEa 
See  Will.,  2  to  18  mc 
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CHALLENGE. 

8$$  JUBOBA,  4, 5, 6. 


CHECK. 

1.  Where  the  defendant  offered  to 
pay  an  account  to  his  creditor's 
agent  in  money,  bat  at  the  latter's 
request  gave  him  a  check  and  the 
check  was  drawn  (m  an  individual 
bank,  but  a  short  distance  away, 
in  which  the  defendant  had  a  suffi- 
cient deposit,  and  the  bank  paid 
drafts,  as  presented,  subsequently 
on  the  same  day,  and  during  an 
hour  on  the  morning  of  the  day 
after,  when  being  insolyent,  it  sus- 
pended, and  the  banker  imme- 
diately made  a  general  assignment 
and  fifteen  days  after  was  aedared 
a  bankrupt,  and  no  presentation 
of  the  check  was  made  at  the  bank 
or  demand  of  payment  upon  the 
banker,  and  the  defendant  had  no 
notice  of  non-payment  until  two 
weeks  after  dehveiy  of  the  c^edk ; 
in  an  action  by  the  principal, 
counting  on  the  check  and  also  on 
the  original  indebtedness. — Edd^ 
tliat  the  plaintiff  could  recover. 
Syracum^  <^.,  R.B,  Oo,t,  OMfu 

29 

2.  The  omission  to  present  the  check 
at  the  bank  before  its  fiiilure,  was 
not  laehe$.  Id. 

Z.  Nor  it  seems,  per  Millbb,  P.  J., 
was  the  omission  to  demand  pay- 
ment afterward,  imless  loss  or  in- 
Jury  resulted  therefrom  to  the 
defendant  Id. 

4.  And  that  any  presumption  of  loss 
or  injury  was  rebutted  by  proof  of 
the  defendant's  knowledge  of  the 
insolvency,  and  of  the  notice  to 
him  of  non-payment  of  the  check. 

Id. 

5.  But  M(2,ftirther,  that  the  delivery 
oi  the  check  was  not  necessarily 
payment  of  the  acoonnt^  and  the 
plaintiff  was  entitled  to  recover 
upon  the  original  indebtedness; 
and  that  if  the  defendant  relied 
upon  the  check  to  defeat  a  reco- 
very, ^eontM  was  on  him  to  show, 
that  through  laches  of  the  plaintiff 


in  respect  thereof;  b^vof  or  kws 
had  resulted.  2d. 

0.  BrnnhUf  that  where  an  action 
agidnst  the  drawer  is  upon  Uie 
(£eck,  the  plaintiff  must  excuse  a 
non-presentment  or  demand  of 
payment  by  shovring  that  no  loss 
or  injury  has  resulted  therefrom ; 
but  where  the  action  is  on  the  pre- 
existing debt,  the  defendant,  to 
prove  payment  by  check,  must  not 
only  show  its  ddivery  and  accept- 
ance, but  also  that  through  the 
omisision  of  the  plaintiff  to  make 
presentment  or  other  {cuto,  loss 
or  injury  has  accrued.  Id. 

7.  It  is  not  enough  to  make  an  equi- 
table as^^nment  of  money  on  de- 
posit in  Danli,  that  a  chbck  be 
drawn  therefor;  but  when  the 
money  was  depositCMl  as  the  monev 
of  the  holder  of  the  check,  thougli 
in  the  drawer's  name,  and  that 
fiuit  is  oonmiunicated  to  the  bank 
before  any  other  right  has  accrued 
to  the  ftmd,  the  same  becomes,  in 
eouity,  the  property  of  the  hoider 
of  the  check,  and  he  may  recover 
it  from  the  bank.  Van  AUm  v. 
Thd  Amer.  JHoL  Bank.  517 

8.  Nor,  in  such  latter  case,  is  the  ex- 
.   istence  of  liability  of  the  depositor 

to  the  bank,  which  has  not  ma- 
tured, material.  Id. 


CHUBCH  AND   CHUBCH  EDI- 
FICE. 

8e$  Pttwa. 


COLLECTOB  OF  TAXES. 
See  AiwcaaMRNT  vob  Local  Ik- 

FBOVrnffBHTB,  2. 

Supjfiuvjuoiia. 


COLORE  OFFICIL 
8ee  CouBTT  TaBASUBSS^l,  2, 8. 


COMMISSIONERS   OP    HI6H 
WAYS. 

Whether  the  oommissiooers  of  high* 
ways  of  towns  have  power  to  oon* 
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tract  for  the  repairing  of  bridges 
over  streams  lying  between  such 
towns,  to  an  amount  exceeding  the 
wum  authorized  to  be  raised  for 
that  purpose.  Quere,  PhetpB  y. 
Jlatctiy.  160 

Set  .ComrTT  CHABes. 


COMMON  CARRIERS. 

1.  The  defendants,  who  were  com- 
mon carriers,  were  also  accus- 
tomed to  receive  and  store,  in  their 
warehouse,  goods  received  by 
them  for  transportation  as  ordered 
by  the  consignees,  and  they  so 
received  the  plaintiif^s  wheat;  the 
plaintiff  sold  the  wheat  and  gave 
an  order  for  its  transportation  by 
the  defendants  to  his  vendee, 
which  they  received  and  accepted, 
and  the  charge  for  storage,  accord- 
ing to  their  custom  in  like  cases, 
ceased ;  thejr  afterward  forwarded 
goods  in  their  charge  in  the  order 
in  which  they  had  received  direc- 
tions therefor,  as  fast  as  the  means 
at  their  command  permitted.  On 
the  day  after  receipt  of  the  plain- 
tiff's order,  the  defendants^  ware- 
house was  burned,  and  the  wheat 
was  destrojred,  and  the  plaintiff 
sued  as  assignee  of  his  vendee  to 
recover  therefor. — HM,  that  the 
defendants  assumed  the  relation 
of  carriers  from  the  time  of  their 
acceptance  of  the  plaintiff's  order 
for  transportation,  and  that  thev 
were  accordingly  liable  as  such 
for  the  value  of  the  wheat.  Wade 
V.  Wheeler.  «)1 

2.  The  plaintiff  shipped  goods,  by  a 
common  carrier,  whose  route  ter- 
minated at  Aibany,  addressed  to  a 
consignee  at  New  York,  "by 
Union  Express  from  Albany."  He 
discoverea  after  shipment  that  the 
express  company  was  wrongly 
named  in  the  address,  and  appued 
to  the  carries,  who  corrected  the 
way  bill;  the  plaintiff^s  agent 
then  gave  an  order  for  the  goods, 
to  the  proper  express  company  at 
Albany,  and  informed  the  canier 
at  AllMmy  of  the  change ;  the  lat- 
ter promised  to  see  to  it,  and  ship 
the  eoods  on.  The  goods  were 
plac^  by  the  carrier  hi  a  ware- 


house at  Albany,  on^  arrival  there, 
and  two  days  after  were  damaged 
there  by  an  unusual  and  unex- 

§ected  flood.— J3<^,  that  tlic 
efendant  (tha  carrier),  was 
chargeable  with  the  damage  as  a 
common  carrier.  Duneon  v.  New 
York  Central  JR.  JR.  265 

8.  ffeldy  further,  that  the  defendant 
could  not  claim  exemption  firom 
liability,  on  the  ground  that  the 
damage  resulted  irom  the  act  of 
God.  Id. 

4.  Where  a  special  contract  for  the 
transportation  of  cattle  at  reduced 
rates,  provided  that  the  plaintiff 
(the  owner),  should  l(Mid  and 
unload  at  his  own  risk,  the  carrier 
Aunishin^  necessaiy  laborers  to 
assist,  unaer  direction  and  control 
of  the  plaintiff,  who  was  to  exam- 
ine for  himself,  all  the  means  used, 
as  to  the  sufflciency^quality,  and 
condition  thereof, — Held,  that  the 
agreement  intended  that  the  car- 
rier should  Aimish  the  facilities 
for,  and  perform  the  labor  of 
unloadbig,  and  the  plaintiff  direct 
and  control  the  laborers.  Penn  v. 
The  J^ffalo,  <te.,  B.  R  Co.       44:J 

5.  Sdd  further,  that  the  carrier  hav- 
hig  neglected  after  request  by  the 
plaintiff  to  provide  (as  with  rea- 
sonable care  and  diligence  it  might 
have  done),  &dlities  and  laborers 
for  unloading,  during  a  delay  of 
its  cattle  traia  by  the  way,  and  at 
a  distance  from  its  cattle  yard,  on 
account  of  a  snow  storm,  and  the 
cattle  having  been  thereupon  in- 
jured and  damaged  through  con- 
finement in  its  cars,  was  Qable  to 
the  plaintiff  for  the  damages  sus- 
tained. Id. 

6.  HM  ibrther,  that  it  was  not  in- 
cumbent upon  the  plaintiff  to  xm- 
load  the  cattle  upon  the  defend- 
anf  s  default ;  although  by  procnr* 
ing  materials  for  constructing 
platforms  and  bridges,  and  neces- 
sary assistance  in  oonstmctlng 
them  and  in  unloading,  he  might 
have  done  so  and  thus  prevented 
the  damage.  Id. 

7.  And  (per  JoBiraoK,  J.)  the  di^ 
cumstances  c^  delay  at  a  poln 
where  the  carrier  haa  no  means  or 
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fiicilities  for  unloading  stock,  and 
where  it  oonld  not,  by  reasonable 
care  and  dilij^ence,  obtain  access 
for  the  train  to  its  cattle  yard  for 
unloading,  were  not  within  the 
contemputtion  of  tlie  contract.  Id. 


COMPOUNDING  JfELONT. 

1.  The  defence  that  a  note  was 
^yen  for  an  illegal  consideration 
is  sustained  by  proof  that  it  was 
founded  upon  an  agreement  to 
compound  a  felony  or  misde- 
meanor, or  to  conceal  the  com- 
mission of  either,  or  to  withhold 
eyidence  in  relation  thereto,  or  to 
do  any  other  act  preventing  or  im- 
peding the  course  of  public  jus- 
tice.   CoTiderman  v.  Hiek»,       108 

2.  The  defendant,  H.,  was  arrested 
upon  a  warrant  for  obtaining 
money  and  goods  on  false  pre- 
tences, and  was  imprisoned  to 
await  a  hearing;  and  before  the 
time  appointed,  the  note  in  suit 
was  given  to  the  person  claiming 
to  have  been  defrauded  and  who 
preferred  the  charges,  for  the 
amount  due  for  the  money  and 
goods  obtained,  together  with 
costs  of  the  criminal  proceedings, 
and  for  the  purpose  of  obtaining 
the  release  of  u. ;  no  appearance 
was  made  against  H.  at  the  time 
for  hearing  the  charges  preferred, 
and  he  was  discharged. — Held^ 
that  the  note  was  founded  upon 
an  illegal  consideration,  and  void. 

Id, 

8.  It  was  unnecessary  to  prove  an  ex- 
press agreement  to  compound  the 
crime  or  an  agreement  to  abstain 
from  future  proceedings,  to  ren- 
der the  note  invalid.  Id, 

4.  Hdd^  further,  that  an  intent  to 
discontinue  and  not  to  suspend  the 
proceedings  was  shown  by  the  in- 
clusion of  the  costs  thereof  in  the 
note.  ,  Id, 

5.  And  that  upon  the  assumption, 
that  the  false  pretences  charged 
constituted  a  misdemeanor  only, 
and  not  a  felony,  within  the  de- 
cisions (see  Fas»eU  y.  Smith.  28  N. 
Y.,  252),  the  plaintiff  could  not 


lawfully  compound  the  prosecu- 
tion thereof,  except  pursuant  to  % 
R  S.,  730,  §  66,  etc.  Id, 


CONSIDERATION. 
/Sm  Defbitceb,  1,2. 

CONSTITUTIONAL  LAW. 

1.  The  act  providing  for  the  takmg 
of  lands  for  a  park  in  Brooklyn 
(chap.  840,  Laws  1861)  declares, 
that  on  payment  of  the  value  of 
the  lands,  ascertained  in  the  man- 
ner directed,  to  the  former  own- 
ers, they  shall "  vest  forever  in  the 
city  of  Brooklyn."— JSJjW,  that  the 
city  took  a  fee  simple  in  the  lands 
obtained  under  the  statute.  B*k(^ 
Park  CommisMoners  v.  ArmMron^, 

429 

2.  The  legislature  having  appropri- 
ated certain  lands  as  a  public  park 
in  Brooklyn,  and  provided  for  an 
assessment  and  payment  of  the 
value  thereof  to  the  owner,  and 
declared  that  t^iereupon  the  same 
should  vest  forever  in  the  city. — 
Heldy  that  it  might  afterward'au- 
thorize  a  sale  and  conveyance  by 
commissioners,  on  behalf  of  the 
city,  of  part  of  such  lands  which 
had  not  in  fact  been  used  and  im- 
proved as  a  park.  /d 

8.  The  act  directing  the  taking  of 
the  lands  (chap.  840,  Laws  1§61), 
authorized  the  issue  of  bond^  to 
provide  payment  therefor,  and  de- 
clared that  all  the  lands  embraced 
within  the  boundaries  of  the  park 
were  specifically  pledged  for  re- 
demption of  the  bonds.— iJfcW, 
that  an  act  of  the  legislatare 
(Laws  1870,  chap.  273),  authoriz- 
ing a  sale  of  land  as  stated  above, 
was  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts. 

Id, 

m 

See  Cakai.  Conteaots,  1,  2,  4. 


CONSTRUCTION  OF  CERTAIN 
STATUTEa 

See  CoKsnTunOHAL  Law,  1,  8. 

COBFOBATIONS,  4,  5,  6. 
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See  Habsab  Cobfus. 

LiBN. 

SUBBOGATB,         SUBBOOATB*B 

COUBT  AND  DeCBBE,  12,   18, 

14. 
TOWK  RaILBOAD   COMMI88ION- 

BBS. 

Will,  4, 9,  Id. 


CONSTRUCTION  OP  COUNTY 
TREASURERS  BOND. 

See  CouBTT  Tbbasubbb,  1, 2, 8. 


CONSTRUCTION  OF  PREMIUM 
NOTE. 

See  Inbttbance  CoMPAirr. 


CONTEMPT. 

See  Habbab  Cobpub,  1, 2. 
Injunction,  2, 3. 
Subbogate,     Subbooatb's 

CoUBT  AND  DbGBBE,  10,  11. 

co;ntract. 

1.  The  plaintiff  contracted  wltli  the 
defendants  to  make  three  or  four 
models  for  mowers,  at  once  and 
without  delay,  and  the  price  was 
not  specified. — Beld,  that  the  con- 
tract meant  that  the  work  should 
be  done  as  soon  as  it  could  reasona- 
bly be  performed  by  the  plaintiff. 
Sn<»rp  V.  Johnson,  520 

3.  That,  in  legal  character,  it  was 
not  for  the  Rale  and  deUvery  of 

*  models,  bat  for  work,  labor  and 
materials  to  be  done  and  furnished. 

Id. 

3.  That  the  price  agreed  was  the 
reasonable  worth  of  the  articles 
when  made  and  delivered^  if  de- 
livered in  time.  Id, 

4.  And  that  the  contract  was  entire 
for  the  making  of  either  three  or 
four  models,  at  tiie  option  of  the 
plaintiff  Id. 

5.  Accordingly,  M(2,  farther,  that  an 
acceptance  by  the  defendants  of 
one  of  the  mooete  deliyered  within 
the  stipolated  time  created  no  lia- 


bility on  their  part  to  the  plamtiff, 
unless  the  contract  was  afterward 
fully  performed,  or  further  per- 
formance waived  before  the  time 
of  complete  performance  had  ex- 
pired. Id. 

6.  The  referee  gave  the  pUdntiff  judg- 
ment for  the  value  of  the  model 
delivered,  and  the  Question  of 
waiver  was  not  raised  before  or 
decided  by  him,  the  plaintiff  ap- 
pealed.— Held,  that  there  could  be 
no  presumption  of  fact  in  support 
of  me  Judgment,  and  a  new  trial 
was  granted  Id. 

See'EvmENCZ,  12. 

CONTBACT  FOB  &ALB  OF  LaND& 

Pews. 


CONTRACT  FOR  SALE  OF 
LAMDS. 

1.  Part  payment  of  the  purchase- 
money,  with  possession,  and  other 
acts  of  the  vendee,  under  an  un- 
written agreement  for  the  pur- 
cl&ase  of  land,  which  render  it 
impossible  to  replace  him  in  his 
former  position,  will  take  such 
agreement  out  of  the  statute  of 
frauds.    Buhmond  v.  Foote.      244 

2.  And  where  such  an  agreement  is 
proved,  with  undisturbed  posses- 
sion, of  which  the  vendor  has 
knowledge,  and  payment  under 
the  agreement  of  part  of  the  pur- 
chase-money with  improvement  of 
the  land,  and  there  is  no  other  con- 
tract to  which  such  acts  can  be 
referred,  it  will  be  inferred  that 
they  were  under  the  agreement 
proved.  Id. 

8.  Delay  in  making  payments  upon 
a  contract  for  the  purchase  of  land 
after  the  time  required,  will  not 
work  a  forfeiture  of  the  vendee's 
riffhts  to  ffi[)ecific  performance, 
wnere  partial  payments  have  been 
subsequently  received,  and  nego- 
tiations entered  into  to  complete 
the  purchase,  and  no  notice  of  the 
venaor's  intent  to  insist  upon  for- 
feiture for  non-payment  ot  Arreara 
has  been  given.  Id. 

See  SVBBOOATB,  1 
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C0BF0RATI0K8. 

t.  Where  a  oorporatioQ  &b  forbidden 
by  statute  to  "  take  and  hold  '*  pro- 
perty beyond  a  certain  amount, 
and  the  prohibition  is  not  against 
each  separate  act,  e.  g,  against 
"  taking  or  holding,**  the  corpora- 
tion may  take  in  excefls  of  the 
restriction;  but  cannot  hold  as 
against  the  Btate.  (Dahikls,  J., 
e<mira,)  Ohamberiain  y.  Ghamber- 
lain.  848 

2.  Statutoiy  restrictions  upon  the 
powers  of  corporations  as  to  the 
amount  of  property  tiiey  may  take 
and  hold,  are  in  the  nature  of 
mortmain  acts,  and  a  gift,  devise 
or  grant  to  the  corporation  exceed- 
ing the  amount  to  which  it  is  re- 
stncted  is  not  void,  but  voidable 
at  the  pleasure  of  the  State  only. 

3.  The  same  rule  of  construction 
applies  to  acts  restricting  the 
amount  of  the  personal  property 
of  corporations,  as  is  applicable  to 
acts  in  the  nature  of  mortmain 
acts  restricting  the  quantity  of 
their  lands,  tenements,  &a        Id, 

4.  The  restriction  upon  the  powers 
of  corporations  contained  m  art 
3,  tit  1,  chap.  15,  p.  1,  R.  S.,  is  not 
for  the  protection  of  individuals, 
but  for  that  of  the  State  against 
accumulation  of  property  in  mort- 
main. Jd, 

5.  The  acts  of  1840  (chap.  818)  and 
1841  (chap.  261)  have  repealed 
the  restriction  contained  in  the 
statute  referred  to.  (Tit  1,  chap. 
15,  p.  1,  R.  S.)  Daniels,  J., 
contra.  Id. 

6.  Whem  the  objects  of  a  society  are 
"  to  provide  by  the  association  and 
cooperation  of  its  meml)ers,  bv 
their  contributions  and  the  contri- 
butions of  others,  a  relief  Aind ; 
also  to  aid  persons  of  moderate 
pecuniary  resources  in  obtaining 
m>m  a  reputable  insurance  com- 
pany insurance  on  their  lives,  and 
m  maintaining  the,  necessary  pay- 
ments on  the  same,  and  to  secure 
to  families  of  persons  so  insured  an 
immediate  advance  of  Amds  in 
case  of  death,'*  it  is  not  an  associa- 


tion for  a  benevolent  or  charitable 
purpose  within  the  meaning  of  the 
act  of  1848  (chap.  819),  which  pro- 
vides for  the  incorporalion  of 
'*  benevolent  charitable,  Ac,  socie- 
tiee,^Ux"    BkMom  Y.  Nei9on.  394 

7.  The  secretary  of  State  is  not  con- 
cluded fix>m  questioning  the  ob- 
jects of  the  society  by  the  written 
consent  and  ^[»probation  of  the 
proper  Justice  of  the  Supreme 
Court,  provided  for  by  that  act 

Id. 

8.  Accordingly  held  that  he  might 
refiise  to  file  in  his  ofj^ee  a  oerufi- 
cate  of  the  incorporation  of  a  so- 
ciety of  five  or  more  persons,  ex- 
pressinff  the  objects  stated,  though 
in  due  form  under  the  statute,  and 
having  such  consent  and  approba- 
tion indorsed.  Id. 

See  PLBADmaB,  14. 

Will,  2, 4,  6  to  18  inc. 
Municipal  Corporations 
Reuoious  Corporations. 


COUNTER-CJJOM. 

1.  The  defendant's  claim  for  his  pro- 
portionate nart  of  a  debt,  due  nora 
the  plaintin,  to  a  firm  in  which 
they  were  sole  copartners,  the  firm 
being  dissolved  but  its  accounts 
unsettled  between  them,  is  not  a 
proper  subject  of  counter-claim, 
in  an  action  against  the  defendant 
on  his  note.    Hammtrnd  v.  Ttrry. 

186 

2.  And  tills  is  so,  although  the  de- 
fendant avers,  that,  upon  account- 
ing, there  would  be  a  balance  due 
to  him,  and  asks  that  such  ac- 
counting may  be  had.  Id, 

8.  But  where  the  defendant  mter- 
posed  such  a  claim,  by  way  of 
counterKslaim,  in  his  answer,  and 
the  plaintiff,  instead  of  demurring, 
replied,  taking  issue  thereon,  it 
was  heidy  that  he  had  waived  the 
right  to  object  to  evidence  givm 
upon  the  trial  to  maintain  it     Id. 

COUNTY  CHAR6B. 

An  act  of  the  legislature  (Seas.  IAW^ 
1887,  p,  482)  gave  authority  to 
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"  The  Leicester  Bridge  Company/' 
to  construct  and  maintain  a  bridge 
over  a  stream  which  divided  two 
towns  in  Livingston  connty,  and 
in  case  the  bridge  should  he  des- 
troyed, and  not  restored  within  a 
ceitain  time  thereafter,  declared  as 
follows:  "The  said  bridge  shall 
thereupon  become  a  public  bridge, 
and  may  be  maintained  at  the  ex- 
pense of  the  county/'  It  was  held 
that  the  words  *^may  be  main- 
tained" were  equivalent  to  shall 
be  maintained,  and  a  bridge  built 
pursuant  to  the  act,  having  been 
destroyed,  and,  after  de&ult  oy  the 
brid^  company,  rebuilt  as  a  pub- 
lic highway,  that  the  commission- 
ers of  highways  for  the  towns  con- 
nected by  it,  had  no  authority  to 
contract  for  its  repairs.  Phelps  v. 
HatUey.  160 


COUNTY  COURT. 

1 .  A  County  Court  which  appoints  a 
special  guardian  in  proceedings  (2 
K.  S.,  194,  &c.),  for  sale  of  infants' 
real  estate,  has,  as  a  necessary  in- 
cident to  the  power  of  appoint- 
ment, the  power  to  compd  the 
guardian  to  discharge  his  duty; 
e,  g,,  to  call  him  to  account  for 
moneys  received  on  the  sale. 
Brawn  Y.  BcOde,  388 

2.  Whether  a  gnarcUan  called  ui>on 
to  render  an  account  is  **  an  oppos- 
ing party"  within  the  restriction 
of  section  81  of  the  Code,  which 
declares  **  the  County  Court  always 
open  for  the  transaction  of  any 
business  for  which  no  notice  is  re- 
quired to  be  given  to  an  oppoeinff 
party."    Quere,  Id. 

8.  When,  however,  that  court  has 
jurisdiction  of  the  subject-matter, 
it  may  transact  business  for  which 
notice  **  is  required  to  be  given  to 
an  opposing  party"  at  other  times 
than  at  regularly  appointed  terms, 
if  the  pf^ty  entitled  to  notice 
waives  his  privilege,  as  by  formid 
consent  or  voluntary  appearance 
without  objection.  Id, 

4.  Where  the  special  guardian  in 
such  proceedings  was  cited  to  an 
accounting    before     the    county 

Lansing — ^Vol.  IIL      69 


Judge,  by  whom  he  had  been  ap- 
pointed, appeared,  rendered  an  ac- 
count, ana  submitted  to  a  decree 
for  a  balance  found  due, — Held, 
that  he  waived  the  right  to  object 
that  the  proceedines  were  coram 
nenjudiee.  Held,  tSao,  the  guardi- 
an having  &iled  to  pay  over  such 
balance,  as  retjuired  bv  the  decree, 
that  his  sureties  were  liable  for  the 
same  in  an  action  on  his  bond.  Id. 


COUNTY  JUDGE. 

See  CouHTT  Court,  8,  4. 
MmnciFAL  Boin)B. 
Town  Railboad  Comhibsiok- 

SRS. 


COUNTY  TREASURER. 

1.  It  is  provided  by  the  first  clause 
of  section  18,  1  R.  8.,  869  (as 
amended  by  chapter  696,  Laws  of 
1866),  that  **  every  person  appoint- 
ed or  elected  to  the  oflSceof  county 
treasurer,  before  he  enters  upon 
the  duties  of  his  office,  shall  give 
a  bond  to  the  supervisors  of  the 
county,  with  three  or  more  suffi- 
cient sureties,  to  be  approved  by 
the  board  of  supervisors,  and  in 
such  sum  as  they  shall  direct,  con- 
ditioned that  such  person  ^all 
faithfhlly  execute  the  duties  of  his 
office,  and  shall  pay  over  accord- 
ing to  law  all  money  which  shall 
come  to  his  hands  as  treasurer, 
and  render  a  Just  and  true  account 
thereof  to  the  board  of  supervisois 
when  thereunto  required."  A 
oounQr  treasurer's  bond  under  this 
provision  was  conditioned  for 
mithAil  execution,  &c,  and  **  to 
render  a  iust  and  true  account  to 
the  board  of  superviaors,  or  to  the 
comptroller  of^  the  State  when 
thereunto  required."— JXiM,  that 
the  words,  **  or  to  the  comptroller 
of  the  State,"  did  not  hicrease  the 
obligations  of  the  obligor,  or  oblige 
or  permit  him  to  render  an  account 
other  than  to  the  supervisors,  and 
should  be  rejected  as  surplusaffe; 
and  that  the  bond  was  entorceable 
by  the  supervisors  against  the 
principal   and    sureties    therein. 

'  Board  of  Supervieors  qf  Sefioharie 
y.  Pindar.  8 
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2.  A  bond  taken  udcr  this  pravi- 
fkm  to  not  within  the  statQte  (d  R. 
&,  d86t  g69),  whidi  renden  void 
bondft,  oc,  tftken  bj  a  sheriff  or 
other  o  Acer  eolore  cgkH,  Id, 


3.  Nor  to  a  board  of  supervison  an 
**  officer/'  nor  waa  the  bond  in 

auestioK  taken  eolvn  officii,  within 
le  intent  of  the  atalnte.  Id. 

4.  Where  the  complaint  in  an  acUon 
by  the  raperriaorB  upon  such  a 
ooonty  treaaurer'a  bond  (nnder  1 
R.  S.,  869,  §18)  states  that  the 
treasurer  entered  upon  and  con- 
tinued in  tlie  (Ssdiam  of  hto  du- 
ties as  treasurer,  an  lAenSion  that 
he  took  the  oath  of  office  to  un- 
.neoessaiy.  Id, 

5.  Nor  to  it  neoessaiy  to  allege  that 
the  bond  lias  been  forfeited  to  the 
knowledge  of  the  board  of  super- 
visors, or  that  such  board  has  been 
required  by  the  comptroller  to  put 
the  same  in  suit  (1  R.  S.,  &70, 
§  27.)  Id. 

6.  And  it  seems  that  a  demurrer,  on 
the  ground  that  the  complaint 
states  no  eause  of  action,  would 
not  lie  for  an  omiasion  to  make  the 
latter  allegation,  if  material     Id, 


COURT  OF  A  JUSTICE  OF  THE 
PEACE. 

1.  On  a  trial  upon  a  reference  from 
a  County  Comt,  upon  appeal  from 
a  Justice  of  the  peace,  ttie  action 
being  treii^Mws  for  remoyine  gates 
and  racks  from  a  ditch,  mrough 
which  watMT  ran  ftoia  tiie  ptom- 
tiff 's  dam,  and  the  answer  a  gene- 
ral denial,  with  no  claim  that  title 
to  real  estate  would  eosae  in  ques- 
tion, the  plaintiff  to  show  posses- 
sion, prored  Ms  user  of  the  dilch 
by  the  water  passing  from  hto  dam. 
--Hdd,  that  the  defendant  might 
show  by  cross-examination  of  the 
plaintiff's  witnesses  that  the  dStch 
ran  tlurongh  land  in  hto  (defend- 
ant's) occupation,  and  thereupon  a 
presumption  arose  that  the  gene- 
ral possession  of  the  land  em- 
braced the  ditch;  that  the  plidn- 
tiff  could  rebut  thto  presumption 
only  by  showing  hto  tide  to  the 


easement  or  soil,  and  that  the  ao' 
tion  was,  tfanelbre»  properiy  dis- 
missed  as  raising  a  disputed  ques- 
tion of  title  to  Umd  upon  the 
phuntiff's  own  showing.  ODon- 
nOL  T.  Brvmn,  474 

See  JiTDGMKRT   AND  EXBCHTRm,  3, 


CREDITORS  OF  MORTGAGOR 
Bee  ksofftaa  of  MoBTGaeK. 


CRIMINAL  LAW. 
9ee  JuBOBS. 

CROSS-EXAMINATION. 
See  WmnHa,8u 


CUSTOM. 


See  NdTAKTy  7. 


DAMAGEa 

1.  Where  the  defendant,^  the  owner 
of  a  flaz-mill  upon  a  natural 
stream,  pemritted  flax  si^es  to 
float  down  the  ciuTent,  and  they 
aceumuiaied  a  deposit  in,  and 
impaired  the  use  of,  the  plaintiff*B 
miU-pond,— iG^,  that  the  ex- 
pense of  removing  the  deposit 
was  a  direct  conseouence  of  the 
inHiry  caused,  and  that  the  plain- 
tiff could  recover  the  same  m  an 
action  against  the  defendant,  al- 
though the  deposit  had  not  been 
removed.    (/RS^  v.  MeCMemeg. 

%.  BOdy  forther,  that  it  waa  not  a 
reasonable  or  an  ordinary  use  of 
the  defeoidant's  water  priv3c«e  to 
allow  tlie  sbives  to  paas  down 
stream ;  and  that  he  was  liaMe  to 
the  plaintiff;  even  if  the  latter 
might  have  remedied  the  evil  by 
a  different  constnictlDn  of  hto 
dam;  and  that  the  i^aintilf  was 
entitled  to  such  remuneration  as 
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WoaM  MstOM  hit   pfiTileg6i  to 
lh«ir  fonner  oonditton.  Id, 

See  NsoLiOBNCB,  8. 


DATS  OF  GRACE. 

Bee  Bills  of  Ezcbeahob  aub  Pro- 
MI8BORT  Norm,  1. 


BSCLARATIONS  OF 
ASSIGNOR 

See  SvH>airG%  18^  14, 1ft. 


DEED. 

1 ,  The  presamption  that  a  deed,  duly 
executed  and  acknowledged,  was 
delivered  on  the  day  of  its  date  is 
coQtfiolled  by  a  presumption  that 
it  remained  in  the  grantor's  pos- 
session ntatil  Uie  time  at  wMch  the 
stamps  thereon  purport  to  have 
been  canceled  by  him  Van  Bene- 
edaer  v.  VUkory,  •  57 

2.  AcGordhiglv,  where  the  date  writ- 
ten upon  the  revenue  stamp  is 
later  than  that  of  fiie  deed,  it  will 
be  pi'esumed  that  the  delivery  was 
made  at  the  time  of  the  cancella- 
tion of  the  stamp.  Id, 


DEFEKCEB 

1.  It  is  qnesdonable  whether  an  ex- 
tendon  of  the  time  of  payment  of 
a  note,  without  consent  of  the  in- 
dorser,  which  is  founded  xx^n  an 
unfulfilled  promise,  of  the  maker, 
to  pay  an  usurious  premium  there- 
for, can  be  made  available  to  the 
indorser  as  a  defence  in  aii  action 
against  him  on  the  note,  feman 
V.  JthuJUMkeg,  316 

2.  Where  the  indorser  proved,  as  a 
defence  to  an  action  against  him 
on  a  note,  that  the  payee  had  ex- 
tended the  time  for  payment 
without  hfs  consent,  and  that  the 
considenttlbii  for*  me  extension 
was  an  unf^ilfilled  promise  made 
by  the  maker  to  pay  an  usurious 


premium  therefor.— IKi&Z,  that  the 
plaintiff  (the  holder  of  the  note) 
mig^ht  avail  herself,  in  defence,  of 
the  fact  that  the  extension  was 
based  upon  uo  valid  consideration. 

Id, 

See  EjBCTMBarr,  8. 

EVIDERCB,  12. 

Onus  Pbobajtdi: 

PLBADINO,  18  to  22  iNCLUfllVS. 


DELIVERY. 
See  Dna>. 

DEMURRER. 

See  CoinrrER-OLA.nf ,  8. 
CotTinrr  TbeasubsH,  6. 

PlJBADIKO,  24  TO  26u 

DIUGENOE. 

See  Bills  or  Exohahob  arb  Pkom- 
naoBT  NoTB8,4. 
CovMOK  Gabsibr,  7. 
Nboliobmcb. 

DISCHARGE  IN  BANKRUPTCT. 

1.  A  debt  from  a  factor  for  goods 
sold  by  him  on  commission  is  a 
debt  orealed  "  in  a  fiduciary  char- 
acter,'* witldn  the  meaning  of  the 
bankrupt  act  (g  88),  and  is  not 
covered  by  the  debtor's  discharge 
in  bankruptcy.  WhtUakery,  Chap- 
man, 155 

2,  In  re  Jame$  W.  Seffmeur  (6  Inter. 
Rey.  Record,  61),  approved  and 
followed.  Id, 

DOWER. 

1.  A  iddow  is  not  entitled  to  ddWcr 
out  of  lands  held  under  contract 
of  pturchase,  where  the  husband's 
hiterest  has  been  aliened  during 
coverture.    Ekke  v.  /SMibine,     w 

2:  Where  the  husbaiid  hel^  a  con- 
tract for  the  purchase  of  land  on 


548 


INDEX. 


wliich  he  paid  the  purchase-money 
in  full,  and  obtained  a  convevance 
to  hia  SOU)  who  conveyed  to  the  de- 
fendant by  deed  absolute  in  form, 
but  in  fact  upon  trust  for  purposes 
set  forth  in  the  hnsband^s  will. 
— EM,  there  beine  nothing  to  im- 
peach the  bona  floes  of  the  trust, 
that  the  widow  was  not  entitled 
to  dower.  Id, 

3.  Where  the  widow  rejects  a  pro- 
yision  made  by  the  will,  in  lieu 
of  her  dower,  bequests  which  are 
so  dependent  upon  her  acceptance 
thereof,  that  it  Cb  impossible  on  ac* 
count  of  the  rejection,  to  ascertain 
the  testator's  intention  respecting 
them,  are  void.  (Per  TAiiCOxr,  J. ) 
ChambeHain  y.  Chamberlain,    848 

4  Where  the  provisions  of  a  will 
exhibit  a  purpose  of  the  testator 
to  make  a  complete  and  effectual 
disposition  of  his  entire  estate,  and 
pecuniary  proviBion  in  lieu  of 
dower  is  also  made  for  the  widow, 
who  &ils  within  a  year  fh>m  the 
death  of  her  husband  to  enter  on 
the  land  to  be  assigned  to  her  for 
dower,  or  commence  proceedings 
for  recoveiT  or  assignment  thereof 
(1 R.  8.,  7&,  §  14),  the  widow  is 
not  precludedf  ftom  declining  to 
accept  the  provision,  and  claiming 
her  dower  right^  if  it  turn  out  that 
the  main  dispositions  made  by  the 
will  must  fail  for  want  of  legality. 
(Per  Daniels,  J.)  Id, 

5.  In  view  of  the  abolition  of  writs 
of  dower  and  the  substitution 
therefor  of  acUons  of  ejectment, 
to  be  brought  after  six  months 
from  the  time  the  widow's  right 
accrued,  so  that  her  action  at  uw 
is  limited  to  the  last  six  months 
of  the  year  succeediLg  her  hus- 
band's death,  the  statute  (1  R  8., 
742, 1 14)  is  harsh  in  its  terms,  and 
is  to  oe  most  liberally  construed  in 
favor  of  the  widow.  (Per  Tal- 
COTT,  J.)  Id. 

6.  An  action  in  equity  to  set  aside  a 
written  election,  in  which  the  wid- 
ow rejects  the  provisions  made  by 
the  will  in  lieu  of  dower,  and  asks 
to  have  her  rights  as  to  the  real 

Sroperty  of  which  her  husband 
iea  seized,  declared  and  adiudged 
as  widow,  and  not  as  devisee  or 


legatee,  is  within  the  just  constrnc- 
tion  of  the  words  ^  proceedings  for 
recovery  of  dower,  as  contained 
in§14,  lRa,742.    (Id.)         Id. 

7.  And    if   commenced    after    six 
months,  and  within  a  year  torn 
the  death  of  the  husband,  is  a  com 
mencement  of  such  proceedings 
within  the  statute.    (Id.)  M. 

8.  But  in  an  action  for  such  puriXMe 
under  such  allegations,  the  court 
will,  in  the  exercise  of  its  ordinary 
jurisdiction,  where  the  allegatioiis 
are  sustained,  not  only  set  aside 
the  instrument  which  purports  to 
be  an  election,  but  retain  the  case 
for  the  other  and  farther  relief 
prayed,  of  **  assigning  the  dowo-** 
to  Uie  plaintiff    (Id.)  Id. 

i8wWiLL,5. 


DEYISE  AlSnO  BEQUEST. 

« 

See  GOBPOSATIOSB,  1, 8. 

Will,  2  to  18. 


EJECTMENT. 

1.  Since  the  Revised  Statutes,  a 
judgment  in  ejectment  has  tlio 
same  conclusive  effect  as  obtains 
in  &vor  of  ju(|gment8  in  other 
classes  of  actions,  i.  «.,  it  is  con- 
clusive upon  the  parties  to  the 
action,  and  all  those  who  after- 
ward stand  in  privi^  with  them-, 
hence  the  action  of  ejectment 
affects  the  title  to  land,  and  section 
182  of  the  Code,  provides  for  the 
filing  of  a  notice  of  lu  pendens 
therein.  SheridanT,  Andrew.  128 

2.  Where,  in  ejectment  commenoed 
in  1856,  judgment  was  recovered 
and  entcmi,  but  there  was  no  Kt 
pendens  tied,— Edd^  that  a  grantee 
of  the  deflsndant  in  the  action,  tak- 
ing title  after  entry  of  the  judg- 
ment was  not  chax:peable  with 
constructive  notice  of  its  extstence. 

Id. 

8.  In  ^ectment  \jy  a  mortgagee  in 
possession,  after  defltult,  vaM&  an 
agreement  with  the  mortgagor 
therefor,  the  defendant  cannot  de- 
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fend  upon  the  title  of  a  third 
party,  which  is  barred  by  twenty 
years  adverse  possession  by  the 
plaintiff.  Chapman  y.  Demoare 
Ac.,  RB,  Oo.  361 

See  EnDENOB,  2, 8,  4, 16, 17, 18. 
PUSADIRa,  18,  li. 


EMINENT  DOMAIN. 
See  GoKarrrunoNAL  Law. 

EMPLOYER   AND    EMPLOYE. 

1.  The  general  superintendent  of  a 
manufacturing  company  under  a 
contract  giving  him  entire  control 
of  the  manmkcturing  and  em- 
ployes connected  therewith,  at  a 
stipulated  compensation,  and  in 
certain  contingencies,  an  interest 
in  the  profits  of  the  company,  can- 
not, it  seems,  be  dismissed  fix>m  his 
employment  for  anjr  cause  not 
within  the  express  or  implied  pro- 
visions of  the  contract  Wolsteiv- 
holme  V.  The  WoUtenhokne  File 
Manirfaeturing  Oo,  457 

2«  It  seems  that  if  the  employer,  with 
knowledge  of  good  cause  for  dis- 
missing his  employe,  nevertheless 
enters  into  a  modified  contract 
with  him  for  continuance  of  the 
services,  such  cause  cannot  there- 
after be  made  the  sole  ground  for 
his  dischuge.  Id, 

See  EviDBRCB,  20. 


ENTRIES. 
See  EviDERCB,  1. 

EQUITABLE  ASSIGNMENT. 
See  Check,  8, 9. 


EQUITABLE  LIEN. 
See  Lien,  8, 4, 5. 


EQUITY  OP  REDEMPTION. 
See  MoRTOAOOB  Aim  Mobtgagbi^ 


ERRONEOUS    AND     IRREGU- 
LAR JUDGMENTS. 

See  JuDOHSNT  akd  Ezbcdtion,  4. 
WrrNBBS,  4. 


ERROR,  RESPONSIBILITY 
FOR 

See  JuDoicBKT  ajxd  Execution,  4. 


ESTATE  IN  FEE. 
See  Ck>N8nTunoNAL  Law,  1. 


ESTOPPEL. 

1.  An  executor  obtained  an  order  of 
Special  Term  for  the  sale  of  his 
testator's  real  estate,  to  satisfy 
liens  thereon,  and  to  pay  legacies 
bequeathed  by  the  will,  and  made 
a  contract  of  sale  under  the  order 
with  the  plaintiff's  assignors.  The 
heirs-at-law,  who  as  such  wre 
entitled  to  the  reversion  after 
expiration  of  a  life  estate  devised 
to  the  widow,  believed  the  order 
valid,  verbally  sanctioned  the  con- 
tract, and  by  their  actions  and 
conduct  induced  the  plaintiff  to 
purchase  under  it;  but  after  con- 
veyance by  the  executor,  they,  as 
also  the  pl&intiff  (who  had  im- 
proved the  premises),  ascertained 
that  the  order  was  invalid,  and 
refusing  to  execate  a  deed  of  their 
interests,  the  plaintiff  sued  them 
to  compel  a  conveyance,  and  had 
Judgment  with  costs. — EM,  that 
the  defendants  were  estopped 
from  disputing  the  a^cy  of  the 
executors  in  contractmg  lor  con- 
vevance  of  their  interests,  and  the 
Juogment  was  affirmed.  i^bnS  v. 
Boberte,  14 

2,  Nor  was  the  plaintiff  precluded 
from  the  relief  aemandea  by  alleg- 
ing in  his  complaint,  tliat  the 
defendant     was    estopped    firom 
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doaying  the  executor's  ftatboitor 
to  convey.  Id. 

See  Fraud. 

ISDIKMjnTYf  2. 

Pabtqub  to  AonovB. 


EYIDEXCE. 

1.  Upon  a  (question  whether  the 
words,  **with  interest  after  six 
moAths,**  had  been  added  to  cer- 
tain promissory  notes,  after  or  be- 
fore delivery,— J9Ss2(f,  Uiat  entries 
of  the  notes  iioi  a  bill  book,  made  at 
tbe  time  of  the  delivery  in  the  regu- 
lar course  of  business  bv  the  payee's 
clerk,  who  was  unable,  indepen- 
dently of  the  entries,  to  state  the 
contents  of  the  notes,  were  admis- 
sive in  evidence.  KenneAf  v. 
CrandeU.  1 

2.  It  is  competent  to  prove  in  an  ac- 
tion of  ejectment  by  one  who 
swears  to  an  acquaintance  with 
the  premises  described  in  the  com- 
plaint, and  to  havinff  obtained  in- 
lormation  from  one  nving  thereon 
that  from  his  knowledge  and  in- 
formation the  defendant  occupies 
within  the  premises  so  described. 
Van  Benstdaer  v.  Viekaiy.         67 

3.  And  the  testimony  of  one  who 
has  examined  survevs  and  maps 
of  the  premises  so  described  and 
plotted  the  same  out  according  to 
ths  surveys,  and  followed  the  dif- 
ferent lines  as  given  in  the  descrip- 
tion, with  the  naked  eye,  and  found 
the  bounds  of  the  defendant's  oc- 
cupation is  also  admissible  upon 
the  same  question.  Id. 

4.  Wliere,  in  ejectment  for  non-pay- 
ment of  rent  reserved  upon  a  lease 
in  fee  the  defendant  having  oc- 
cupied for  twenty  years  under  the 
lease  without  payment  or  demand 
upon  him,  pleads  the  statute  of 
limitations,  evidence  that  others 
liave  paid  rent  within  that  time  is 
admissible,  to  show  a  claim  thereof 
by  the  landlord.  Id. 

5.  The  rule  in  equitv,  which  admits 
parol  evidence  to  show  that  a  deed 
or  instrument  absolute  on  its  face, 
was  intended  as  a  mortga^,  only 


permits  evidcnoe  to  ahow,  that  at 
the  time  of  the  execatioa  and  de- 
livery thereof  the  parties  designed 
it  to  be  a  moitc^ge.  BarreUy, 
Oarttr.  9S 

9.  A  subsequent  agreeiQent  Is  not 
admissible  unless  in  writing  and 
formally  executed.  U. 

7.  In  an  action  to  liave  the  pluntiff's 
convevance  to  the  d^enaaat's  de- 
visor declared  a  mortgage,— ifeM. 
that  the  plaiatlflTs  testimony  that 
he  did  not  pay  rent  to  said  devisor 
was  properly  excluded,  under  § 
399  of  the  Code.  Id. 

8.  A  circular,  stencil  plate,  and  form 
of  invoice  delivereid  to  the  plain- 
tiff by  the  defendant  while  solicit- 
ing consignments  of  goods  for 
sale,  held  admissible,  as  evidence 
bearing  upon  the  terms  on  which 
the  cons&nment  was  afterwsrd 
made,  ana  the  character  in  which 
the  defendants  propoeed  to  the 
plaintiff  to  act  in  receiving  the 
same.  Whitaker  v.  Chapman.  155 

9.  Inquisitions  of  lunacy  are  gene- 
rally admissible  in  evidence,  but 
are  conclusive  only  against  parties 
concerned  therein  and  tbrar  pri- 
vies.   Mf^t  V.  Adee.  173 

10.  Upon  trial  of  an  action  before  a 
jusfice  of  the  peace,  to  recover 
a  balance  claimed,  ^e  plaintiff 
swore  that  the  defendant,  ^t  tiie 
time  of  making  a  payment,  had 
said  and  admitted  that  there  was 
a  balance  due ;  the  defendant  tes- 
tified to  the  conversation  at  the 
thne  mentioned,  and  his  version 
of  it  contradicted  the  plaintiff  as 
to  the  allefled  admission ;  he  was 
then  asked  by  his  counsel  if,  at 
the  time  he  made  the  payment^  he 
had  admitted  that  there  waa  a  bal- 
ance due,  and  the  question,  being 
objected  to  as  leading,  was  ex- 
cluded.—JETeM,  that  the  defendant 
was  entitled  to  the  benefit  of  his 
positive  and  unequivocal  denial  of 
the  admission,  and  that  the  exclu- 
sion of  the  question,  nnder  the 
objection  made,  was  error.  Attfr 
r.BiiieU.  2(^ 

11.  The  defendants  add  ooal  to  the 
plaintiffs,  and  agreed  to  deliver  it 


INDEX. 


551 


in  October,  upon  boate  proTided 
bv  the  latter.  The  plainUfiis  fur- 
nished boats  as  agreed '  and  de- 
manded the  coal,  which  the  de- 
fendants failed  to  deliyer  until 
late  in  November.  In  an  action 
to  recover  damaffes  for  detention 
of  the  plaintiffs'  boats,— ^0^,  that 
the  defendants  were  liable,  and, 
in  view  of  their  contract,  could  not 
excuse  the  detention  by  showing 
an  usage  or  custom,  or  that  the 
delay  was  caused  by  failure  in 
their  supply  of  coal,  or  by  breaks 
in  the  canal,  or  by  other  excuses 
which  micrht  avail  where  tlie  con- 
tract for  delivery  was  not  explicit 
in  terms.  BBod  v.  Pre^t^  ife.,  of 
D.  ik  K  Canal  Co.  213 

12.  In  seems,  that,  in  a  sheriff's  ac- 
tion upon  the  defendants'  promise 
of  indemnity  to  recover  the 
amount  of  a  ludgment  obtained 
against  and  paid  bv  him  tor  goods 
9old  under  ue  defendants'  execu- 
tion, the  plaintiff  need  not  prove 
the  amount  realized  upon  a  sale 
of  the  goods  levied  on,  and  ap- 
plied bv  him  on  such  Judgment, 
although  the  amount  so  realized 
and  applied  is  averred  in  the  com- 
plahit,  and  the  demand  is  for  the 
balance  of  the  Judgment's  face; 
and  that,  in  such  case,  it  is  for  the 
defendants  to  prove  the  precise 
amount  realized  if  they  dilute 
the  deficiency  claimed.  Hmoell  v. 
Christy.  288 

13.  The  declarations  of  the  assignor, 
made  before  an  assignment  for  tiie 
benefit  of  his  crecutora,  are  not 
admissible  in  evidence  against  the 
title  of  the  assignee.  Btillii  v. 
Montgomery,  256 

14.  So  held  upon  the  authority  of 
JoMi  V.  The  East  Biter  Sodeiy  cf 
the  M.  B.  Church,  dte.  (21  Barb., 
161).  Jd, 

15.  Where,  however,  the  assignee 
claims  goods  under  the  asngn- 
ment,  which  were  fraudulently 
obtained  by  the  assignor,  the  lat- 
tor's  declarations  made  before  ob- 
taining the  goods,  and  tending  to 
show  that  he  obtained  them  by 
fraud,  are  admissible,  against  the 
assignee,  in  favor  of  the  true 
owner.  Id,  \ 


16.  The  plaintiff  in  ejectment,  may 
prove  utle  as  mortgagee  in  posses- 
sion by  agreement  with  the  mort- 
gagor, although  his  complaint 
avers  that  he  is  entitled  as  owner 
in  fee  simple.  Chapman  v.  The 
Delaware,  Ac.,  R  R  Co.  281 

17.  Evidence  of  a  parol  surrender 
of  lands,  by  the  mortgagor,  fol- 
lowed by  actual  possession  under 
it,  is  competent  in  ejectment  to 
show  the  title  of  a  mortgagee  in 
possession.  Id. 

18.  Affidavits  of  proceedings  in  fore- 
closure by  advertisement,  under 
which  the  mortgagee  has  bidden 
in  the  property,  althourii  not 
sworn  before  suit  brought,  are 
admissible  in  evidence  m  eject- 
ment by  the  mortgagee,  as  part  of 
the  history  of  his  claim  of  title. 

Id. 

19.  Where  the  complaint  in  an  ac- 
tion for  relief,  upon  the  ground  of 
fraud,  set  forth  fiicts  showing  that 
the  cause  of  action  cremated 
more  than  six  years  before  the 
suit,  and  Uie  answer  pleaded  the 
statute  of  limitations,  and  the 
plaintiff  did  not  prove  his  non- 
discovery  of  the  fraud  before  a 
time  within  the  six  years,  but  the 
evidence  tended  to  establish  the 
contraiy,  and  the  referee's  finding 
was  against  the  presumption  ana  ^ 
tendency  of  the  evidence,  as  to 
the  plamUff's  knowledge  of  the 
ftaud  prior  to  the  six  years.— £r«2ef, 
that  we  finding  was  unsupported 
bv  evidence,  and  beinf  oi  a  mate- 
ruU  £M;t,  was  error  in  Taw.  JBfriek' 
eon  V.  Quenn.  299 

20.  Where  the  proof  of  service  of 
citation,  on  a  oeditor  of  the  estate, 
to  attend  the  final  aooonntinff  by 
its  administrators,  consisted  in 
allegations  of  fact,  contidned  in 
the  record  of  such  proceedmgs, 
showing  )urisdiction  of  tlie  surro- 
gate therein. — HM,  that  there  was 
prima  fade  evidence  of  such  ser- 
vice, and  that  the  creditor  was 
bound  by  the  decree.  Boee  v. 
Lewie.  820 

21.  The  true  time  of  filling  up  a 
process,  and  of  pladnff  it  in  the 
officer's  hands  for  sernoe  and  of 
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ItB  service,  may,  it  seems,  be 
shown  by  extrinsic  proof  irre- 
spective  of  tlie  date  of  the  pro- 
,  cess,  and  of  the  return  indorsed 
thereon.    F&Her  y,  KimbalL     880 

22.  The  return  of  a  Justice  to  the 
County  Court,  showing  the  time 
of  the  issue  and  return,  of  service 
of  the  summons,  is  prima  facie 
evidence  of  the  Ume  of  the  com- 
mencement of  the  action  in  the 
trial  upon  appeal  in  that  court.  Id, 

28.  The  dedsion  in  this  case  upon 
former  hearing  at  Gkneral  Term 
(58  Barb.,  467)  reaffirmed.         Id. 

24.  Where  the  law  of  a  foreign 
country  or  State  is  a  subject  of 
inquiry  Ln  State  courts,  the  Uxfori, 
other  than  statutory,  will  be  pre- 
sumed to  be  the  exlstinff  law  Ln 
such  foreign  country  or  State,  un- 
less evidence  is  given  to  the  con- 
traiy.  Bradley  v.  Mutual  Beneftl 
Life  Int.  Co.  841 

25.  And  it  seems  that  the  court  is  at 
liberty,  on  appeal,  to  refer  to  the 
statute  law  of  another  State  to  as- 
certain what  law  should  control 
on  the  question  before  it  Id. 

26.  Where  a  policy  of  life  insurance 
contained  a  clause,  which  made  it 
void  **  in  case  the  insured  should 
die  by  his  own  hand,  hi  or  in  con- 
sequence of  a  duel,  or  by  reason 
of  intemperance  from  the  use  of 
intoxicating  liquors,  or  by  the 
hand  of  Justice,  or  in  the  known 
violation  of  any  law  of  these 
States,  or  of  the  United  Stotes;" 
and  the  insured,  being  in  Louisi- 
ana, attempted  to  enforce  the  col- 
lection of  a  debt  bv  taking  proper- 
ty from  his  debtors  possession  by 
force ;  and,  the  latter  seizing  him, 
was  struck  bv,  and  thereupon  shot 
and  killed  the  insured ;  in  an  ac- 
tion upon  the  policy,— j%2d,  that 
the  insured  died,  within  the  mean- 
ing of  the  exception,  hi  the  known 
violation  of  a  law  of  the  State  of 
Louisiana,  and  that  the  policy  was 
void.  Id. 

27.  And  that  this  was  so,  altliough 
no  proof  had  been  given  as  to  the 
law  of  Louisiana  with  regard  to 
the  act  committed.  Id. 


28.  Per  Inorahaic,  J.  The  excep- 
tion was  intended  to  prevent  the 
insured  from  doing  any  act  in 
violation  of  law  whicn  would 
naturaliy  lead  to  conflict,  by 
which  his  life  would  be  endm- 
gered.  Id. 

29.  In  an  acti<m  by  an  employe  to 
recover  compensation,  under  a 
contract  for  services  of  whidi  the 
employer  refused  to  allow  per- 
formance, a  material  issue  was 
made  as  to  the  plaintiff^s  fitness 
and  competencnr  for  the  employ- 
ment— Sfdd^  that  letters  com- 
mending the  plaintiff's  skill,  &c, 
written  before  the  employment, 
by  third  persons  in  answer  to  in- 
quiries made,  by  the  defendant  at 
the  plaintiff's  suggestion,  and  by 
the  plaintiff  himself,  were  incom- 
petent evidence  for  the  latter;  and 
in  view  of  such  issue  that  their 
admission,  by  a  referee  before 
whom  the  action  was  tried,  was 
error,  for  which  a  new  trial  would 
be  granted.  WoUtenholme  v.  Tha 
WMenMme  Fas  Manuf.  Co.  457 

See  AXTBBATION. 

COUKTER-CLAIM,  8. 

Court  of  ▲  JusncB  of  thb 

Pbagb. 
Dbed. 

EjBCTMSirr,  1. 
Indbknitt,  2. 
H  ALidouB  Pbosbcutioh. 
Nbgliokngb,  2, 10, 11. 
Notary,  7. 
Plradinob,  1. 
Ratificatioh. 

WlTNB88,2. 


EXBCUTIOK 

See  JUDOHBHT  AND   SXBCUTIOR,  3 

6, 7,  8. 
Mortgagor  Ain>  Mortgagee. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  A  final  accounting  of  administra- 
tors before  the  surrogate^  and 
their  discharge  upon  a  decree  dul  v 
made  and  entered  therein,  whicu 


INDEX. 


553 


allowe  and  ratifies  their  payment 
of  a  judgment  against  the  intes- 
tate, Is  a  bar  to  an  action,  by  a 
Judgment  creditor  of  the  estate, 
against  the  administrators,  and 
creditor,  in  the  Judgment  so  paid, 
to  set  the  same  aside  as  fraudulent 
against  the  plaintiff  and  his  Judg- 
ment, and  to  recover  the  amount, 
from  the  administrators,  paid 
thereon^  as  fraudulently  and  col- 
lusively  paid  by  them  under  an  ex 
parte  order  of  the  surrogate,  where 
such  plaintiff  has  been  made  party 
to  the  prooeediogs  for  accounting 
by  service  upon  nim  of  a  citation 
therein  as  the  sUtnte  (2  R  S.,  04, 
§  65)  provides.     Bm$  v.  Lews. 

820 

2.  It  is  a  bar,  also,  to  a  recovery, 
against  the  creditor  who  has 
received  the  payment  on  the 
alleged  fraudulent  judgment ; 
especially  where  the  latter  was 
also  a  party  to  the  proceedings 
for  final  accounting.  Jo. 

Bee  Evidence,  7,  20. 

HUBBAITD  AND  WiFB,  9. 

LnoTATioNS,  Statute  of,  1, 2, 8. 

SURBOQATE,  &C. 


EXECUTOR'S  SALE  OF  LANDS 
FOR  DEBT. 

See  SuBBOOATB,  &c.,  1  to  8. 


EXEMPTION  FROM  TAXA- 
TION. 

See  FhAJXK'BOADB  AND  Tttbnpikbs, 
2,8. 


FALSE  AND   FRAUDULENT 
REPRESENTATIONS. 

See  Evidence,  18, 14, 15. 
Fraitd. 

Nbqligencb,  1. 
Pleading,  1  to  9  inclitsivb. 


FALSE    IMPRISONMENT,    AC- 
TION FOR. 

See  Judovent  and  Execution,  8. 

LllTBIKQ — ^VOL.  TIL  10 


FELONY. 
See  Compounding  Felont. 


FIDUCDLRY  CHARACTER 
See  DiscHABGB  in  Bankbuftct. 


FINDINGS  OF  FACT. 

See  Appeal,  1,  2. 
Evidence,  19. 


FINDING  OF  LAW. 
See  Appeal,  8,  4,  S. 

FORECLOSURE. 

See  Evidence,  18. 

FOREIGN  BILL  OFEXCHANGK 
See  Notabt,  1, 2. 

FORGED  SIGNATURE. 
See  Ratification. 

FRAUD. 

1.  The  plaintiff  contracted  to  con- 
vey certain  lands  to  the  defend- 
ants, free  from  encumbrance,  at 
or  before  a  certain  time,  during 
which  he  was  to  obtain  a  convey- 
ance to  himself  of  an  outstanding 
interest  in  the  lands.  The  d  ef  eno- 
ants  made  a  part  payment^  en- 
tered into  possession,  and  deposi- 
ted their  not^,  pavable  to  the 
plaintiff,  with  a  third  person,  con- 
ditionally, to  be  delivered  upon  re- 
ceiving the  conveyance  as  agreed, 
and  the  performance  by  the  plain- 
tiff of  certain  other  conditions 
mentioned  in  the  contract;  the 
plaintiff  then  falsely  represented 
that  he  had  secured  the  title  to  the 
outstanding  interest,  and  perform- 
ed the  conditionB  named,  and  the 
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defendants  ftooepled  his  convey- 
ance and  the  notes  were  deliverea ; 
after  haying  knowledge  of  the 
fraud,  the  defendants  retained 
possession  and  removed  timber 
from  the  premises,  and  took  no 
steps  to  rescind  the  contract,  but 
bemg  sued  upon  the  notes,  claim- 
ed In  defence,  that  their  delivery 
was  fraudulent,  and  of  no  effect. 
— £2M(I,  that  the  plahitiff  could  re- 
cover, and  that  it  was  necessary 
for  the  defendants  to  surrender 
possession  of  the  premises,  and 
rescind  the  contract  t»  ioto^  in  or- 
der to  avail  themselves  of  the 
plaintiff's  fraud  in  defence  to  an 
action  upon  the  notes.  Linmf  v. 
Star^uek.  106 

See  EviDWCB,  15, 10. 

EXXOUTOBS  Am)    ADXnnBTBA- 
T0B8,  1,  2. 

Falsb  axtd  FBAXwmJBXT  Rbp- 

BBSBNTATIOira. 

Plbadikg,  18  to  26  XvcLuarvB. 


GRACE,  DAYS  OF. 

See  Bills  of  Ezghakob  akd  Pbom- 
MiBSOBT  Notes,  1. 


GUARDIAN  AND  SPECIAL 
GUARDIAN. 

1.  Before  an  action  can  be  main- 
tained, at  law,  Sj^inst  the  sureties, 
upon  a  bond  given  upon  the  ap- 
pointment of  a  special  guardian 
in  proceedings  for  the  saw  of  in- 
fant's real  estate  under  the  statute 
(2  R.  &,  194,  §172),  the  guardian 
must  be  called  to  account  and  or- 
derod  to  pay  over,  bj  a  court  of 
competent  jurisdiction;  but  the 
sureties  are  not  necessary  parties 
to  the  proceedings  in  which  the 
order  for  payment  is  made. 
Brmm  v.  Balde.  288 

See  CoxTHTT  Coubt,  1, 2,  4. 

SUBROOATB,  to,  5. 


HABEAS  CORPUS. 

1.  It  seems,  that  section  22,  subdivi- 
sion 2  (2  R  S.,  563),  which  denies 


tbe  right  to  prosecute  the  writ  of 
hdMbeae  wrpue  in  oeintAn  cases,  d'»- 
tinguisbes  between  an  order  of 
commitment  ibr  an  alleged  con- 
tempt and  a  proceeding  as  fbr  con- 
tempt to  eniorce  the  rights  and 
remedies  of  the  parties.  MatUr  of 
Wateen.  46s 

2.  And  tiiat  siMivislon  8,  section  40 
(2  R  6.,  567),  bv  which  the  pristmer 
is  to  beremanded  if  it  appiear  that 
he  is  detained  In  custody  **forany 
oonlsmpt  nedally  and  plainly 
chaigea  in  the  ccMnmitment,"  Ac, 
has  no  application  to  proceedings 
in  the  Utter  ease.  & 


HIGHWAYa 

See  CouKTT  Csabob. 

CoiaaBaionBs  of  Hiohwat. 
IxDWMJxmy  1,  8, 4 


HORSE  RAILROAD. 
See  IimBMiimr. 

HUSBAND  AND  WIPE. 

1.  Proof  that  the  husband  baiguned 
for  the  purchase  of  real  property 
conveyed  to  and  paid  m  by  the 
wife,  and  also  for  a  resale  of  the 
same  bv  her  does  not  establish  his 
general  agency  for  the  wife  re- 
specting such  property,  nor  show 
authority  in  mm  from  the  wife  to 
improve  it  for  her.  Aindeit  r. 
JSiead.  116 

2.  The  wife  is  not  charged  at  law, 
for  improvements  made  to  her 
separate  estate  under  the  bus- 
bioid's  contract  therefor.  Id, 

8.  Nor  is  she,  or  her  estate,  chaige- 
able  in  equity  for  such  Improvp- 
ments,  made  under  the  husband*^ 
contract,  where  no  fraud  imputable 
to  her  has  induced  the  person  om- 
tracthig  with  the  husband  to  maku 
them.  Id. 

4.  The  dicU  in  CMrin  v.  Chruise  (23 
Barb.,  871),  on  this  pomt  disap- 
proved. M, 


IKDBX. 


KK 


5.  The  wife's  omission  to  disclose 
her  ownership  of  the  proper^ 
on  which  the  improvements  are 
heing  made,  with  her  knowledge, 
does  not  of  itself  render  her  liable ; 
and  this  is  so.  although  the  hva- 
band  has  frauaulently^  represented 
to  his  employe  that  the  property 
is  his  own.  ItL 

^.  Nor  is  the  fact  that  after  the  con- 
trsict  was  made  with  the  husband, 
and  wiiile  the  woric  was  proceed- 
lug  under  it,  the  wife  made  an  un- 
wntten  promise  to  pay  for  the 
woiic,  material  upon  the  question 
of  her  liabiUty.  Id. 

7.  The  amendment  of  section  79,  2 
R  8.,  08,  and  repeal  of  section  80, 
2  R  a,  75.  by  the  act  of  1867 
(chap.  782,  §§  11  and  12),  have  de- 
piiTed  the  husband  of  the  right  to 
take,  as  his  own,  the  personal  es- 
tate (within  the  proyimoDS  of  the 
named  women's  acts  of  1848  and 
194$)  of  the  wife,  as  to  wliich  she 
die»  intestate,  except  where  she 
ditea  leaTing  descendants,  Ln  which 
case  he  takes  the  same  interest  as 
a  widow  is  entitled  to,  in  the  per- 
sonal estate  of  her  husband,  under 
tbeatatnte  of  distributions.  Bamea 
Y.UnidrwwL  526 

8.  8o  held,  whoe  the  marriage  took 
place  in  1857,  the  personal  pro- 
perty of  the  deceased  wife  came  to 
her  after  the  marriage,  and  before 
tiie  act  of  1867  (chap.  782).       Id. 

9.  The  husband  is,  howeyer,  flfst 
entitled  to  administer  upon  Uie 
estate  of  his  deceased  wife,  under 
g2»,0RS.,75.  U. 

8e$  DowKB. 

MABRnco  WoMrar. 
Flbadhtgb,  25. 


ILLEGAL  CONSIDERATION. 
8&e  CoMFomrDiHa  Fbu>ht. 


INCUMBRANCER 

S$$  hm  PBNDBHft. 


INDEMNITY. 

1.  The  defendant,  a  horse  railroad 
company,  accei)ied  from  the  city 
of  Iroy  a  lioease  to  construct  and 
operate  its  road  upon  the  streets 
of  the  city,  by  which  it  was  re- 
quired **  to  keep  in  repair  the  pave- 
ment i)etween  the  traeks  and  for  a 
distance  of  eighteen  inches  outside 
of  each  traiw,  and  to  cause  tbe 
snow  to  be  remoyed  so  as  to  afford 
a  safe  and  unobstructed  passage  to 
sleighs  and  wagons;  the  repairs 
and  remoyal  of  snow  to  be  done 
to  the  satisfaction  of  the  city  com- 
missioner," and,  in  default  there- 
of, the  license  eranted  might  be 
terminated  by  ue  common  coun- 
cil, if  they  should  deem  it  proper. 
The  license  contained,  also,  a  pn>- 
yision,  that  the  defendant  sliould 
fully  indemnify  and  saye  the  city 
harmless  from  any  and  all  claims 
or  damages  for  which  it  might  be 
made  or  become  liable,  or  com- 
pelled to  pay,  "by  reason  of  tlie 
construction  or  working  of  the 
road,  or  of  the  giying  or  allowin.^ 
of  the  licenses,  rights  and  privi- 
leged hereby  granted.'*  The  de- 
fendant neglected  to  remove  tlie 
snow  from  the  outside  of  its  track ; 
and  P.,  a  passenger,  who  had  re- 
ceived iniuries  by  the  upsetting  of 
a  stage-sleigh  caused  by  the  ne- 
glect, sued  the  plaintiff  for  dam- 
ages. The  latter  notified  the  de- 
fendant of  the  suit ;  but  it  declined 
to  defend.  The  plaintiff  defended, 
but  judgment  went  sgainst  it  for 
the  damages  claimed, — HBtd^  that 
the  deibimant  was  liable  in  an  ac- 
tion to  recover  the  amount  of  tlie 
Judgment  The  Ma^.  4b6.,  v. 
The  Tr&u,  ^.,  Harm  mnHfroad  Co. 

271 

2.  Hdd,  further,  tiiat  the  court  did 
not  err  upon  the  trial  in  holding 
^that  the  Judgment  recovered 
against  the  plwitiff  was  compe- 
t«A  evidence  against  the  defen- 
dant, and  an  estoppel,  except  as 
to  the  question  whether  the  injury 
to  P.  did  or  did  not  happen  by  the 
act  or  omission  of  the  defendant" 

Id. 

3.  Nor  in  holding  "  that  the  defend- 
ant was  liable,  if  it  excavated  its 
track  carefully  and  akillfuUy,  and 
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yet  left  the  Btreet  in  in  unsafe  con- 
dition by  reason  of  its  going  down 
too  low.  BO  as  to  interfere  with 
proper  sleighing  and  tocaoae  the 
injiiry,  and  although  it  left  on  the 
east  side  a  aaf  e  and  commodious 


passage. 


w 


Id. 


4.  Nor  in  refusing  to  instruct  the 
Jury,  ''that,  if  the  cily  officers 
n^ieentlv  omitted  their  duty  in 
keepmg  the  street  in  condition, 
and  thereby  contributed  to  the  in- 
jury, the  plaintiff  could  not  re- 


cover. 


Id, 


6.  Kor  in  holding  that  the  plaintiff 
was  entitled  to  the  amount  of  the 
iudgment  recovered  and  interest 

Id, 

See  BviDBHGB,  12. 
NsaucaHCB,  6,  7. 


mPANT. 
Bee  GuABDiAX. 


INJUNCTION. 

1.  An  iiijunction  order  issued  by  this 
court  to  restrain  proceedings  in 
another  suit  in  the  same  court,  is 
irregular,  but  is  entitled  to  obedi- 
ence, after  service,  until  set  aside. 
Erie  RRr,  Banmy,  178 

3.  Where  the  defendant  disobeyed 
an  injunction  order,  acting  &na 
fide  u[X)n  advice  of  counsel  that 
ths  same  was  void. — EM,  that 
the  disobedience  was  not  willful, 
and  that  punitive  damages  had 
bjen  improperly  awarded  upon 
proceedings  for  contempt         Id. 

3.  And  the  fine  imposed  in  such 
))roceeding8  was  modified,  so  as 
to  cover  merely  the  costs  incurred 
in  enforcing  obedience  to  the 
injunction.  Id. 


INQUIBrnON  OP  T4UNACY. 

See  BviDKHOB,  9. 
W1THB8B,  5. 


INSURANCK 

1.  Where  an  insurance  company  has 
accepted  a  risk  which  it  deter- 
mines to  cancel,  the  insured  is 
entitled  to  reasonable  notice  of 
such  determination.  MeLean  v. 
The  Bepublie,  <ft&.  Fire  Ins.  Co. 

421 

d.  And  when  it  intrusts  the  duty  of 
cancellation  to  its  agent,  and  omits 
to  prescribe  the  time  within  which 
the  same  shall  be  perfected,  noth- 
ing short  of  an  absolute  abuse  of 
discretion  or  IVaud  on  the  part  of 
the  agent  in  neglecting  to  make 
the  cancellation  relieves  the  prin- 
cipal from  liability.  Id, 


IN8URAN0B  COMPANY. 

1.  The  charter  of  an  insurance  com- 
pany permitted  it  to  receive  notes 
lor  premiums  in  advance,  which 
entitled  the  makers  to  a  dividend, 
and  were  subject  to  the  ri^^t  of 
the  company  to  use  them  »>r  the 
payment  of  losses  and  liabilities, 
and  for  any  purpose  connected 
with  the  bunness  of  the  company. 
— HMy  that  a  receiver  of  the  com- 
pany could  recover  upon  the  notes 
beyond  the  amounts  actually  due 
thereon  for  premiums.  Oegood  v. 
T^m.  184 

2.  The  charter  also  required  the 
notes  so  riven  to  ^  be  made  pay- 
able withm  twelve  months  from 
date."— ^Ud,  further,  that  the 
company  had  no  authority  under 
this  requirement  to  take  notes 
*' payable  twelve  months  after 
date,"  and  that  the  receiver  could 
not  recover  upon  notes  so  taken. 

Id. 


INTERROGATOmES. 

See  SUBBOOATB)  SUBROeiAIB^COIIBT 
AHD  Dbcbeb,  18, ,  14 


IRREGULARITY,    RESPONSI- 
BILITY  FOR 

/(to  JUDGMSNT  AND  EXBCUnON  1  to  5. 
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JOINT  LIABILITY. 

1.  Where  a  business  is  carried  on  by 
several  parties,  and  goods  are  pur- 
chased by  one  of  them  for  the  use 
of  all,  all  are  liable,  although  the 
names  of  the  other  parties,  inte- 
rested in  the  purchase,  are  not  dis- 
closed by  the  purchaser.  Duvall 
Y,Wood.  489 

2.  And  the  mere  taking  of  the  note 
of  one  partner,  or  of  an  agent, 
does  not  exonerate  the  other  par- 
ties interested  ih>m  liability,  un- 
less there  is  an  express  agreement 
to  that  effect  Id, 

See  Plbadinos,  12. 


JOINT  STOCK  ASSOCIATION. 
See  Pabtibs  to  Actions,  1. 


JUDGMENT  AND  EXECUTION. 

1.  A  Judgment  protects  the  party 
for  acts  done  under  it,  although 
subsequently  reversed  for  error. 
Simpeon  v.  Hanibeek.  58 

2.  It  is  otherwise,  it  seems,  if  the 
judgment  is  set  aside  for  irregu- 
larity. Id. 

8.  The  defendant  had  Judgment  in 
an  action  for  oonyersion  of  per- 
sonal property  before  a  Justice  of 
the  peace,  from  which  there  was 
an  appeal  without  security  to  stay 
proceedings;  after  appeal  taken, 
the  defendant  obtainea  execution 
against  the  debtor's  person,  upon 
which  he  had  him  arrested  and 
imprisoned,  and  the  Judment  was 
then  reyersed. — Eeta^  that  an  ac- 
tion for  false  Imprisonment  did 
not  lie.  Id, 

4.  It  seems,  that  where  a  Judgment 
is  irregular,  the  party  is  charge- 
able with  the  irregularity,  but 
that  the  court  only  is  responsible 
for  error.  Id, 

5.  It  seems,  that  money  paid  upon  a 
lud^ment  afterward  reyersea  for 


error,  is  recoverable  because  it  » 
due  ex  (Bquo  ei  bono,  not  for  any 
supposed  wrong  in  the  collection 
of  It  •   Id, 

6.  An  execution  may  issue  against 
the  defendant  to  enforce  the  Judg- 
ment of  a  Justice  of  the  peace 
**  for  the  possession  *'  of  personal 
property,  under  section  58  of  the 
Code,  and  for  costs,  although  that 
section,  in  terms,  provides  for  exe- 
cution only  in  case  the  Judgment 
be  "  for  the  deliveiy  **  of  the  pro- 
perty.   Connors  v.  Joyce,  815 

7.  Title  9  of  the  Code  relates  to 
executions  issuing  from  courts  of 
record,  and  section  286  providing 
the  form  thereof,  and  section  2^ 
requiring  service  of  an  order  of 
arrest  before  execution  against  the 
body,  have  no  reference  to  writs 
issuing  from  Justices'  Courts.    Id, 

8.  An  execution  upon  a  Justice's 
Judgment  "  for  the  possession  "  of 
personal  property  and  for  costs 
under  section  58  of  the  Code,  may 
issue  against  the  person  of  the  de- 
fendant Id. 

See  Action  FOB  AK  AoooTmriNe. 
Apfeal,  1, 2. 
Ejxctmknt,  1, 2. 
iNDEMNrrr,  2, 6. 

JURIBDICnON 

Lden,  8,  4, 6. 


JURISDICTION. 

1.  The  Supreme  Court  cannot  create 
a  lien  by  Judgment  upon  real  pro- 
perty in  another  State.  Ainel^  v. 
Jiead.  116 

See  County  Coubt. 


JURORS. 

1.  It  seems,  that  the  provisions  of  the 
Revised  Statutes  for  summoning 
additional  Jurors,  in  criminal  cases 
(2  R  a,  788,  %  88),  have  reference 
to  the  summoning  of  talesmen  to 
serve  in,  and  for,  a  particular 
trial ;  and  that  the  act  of  1870  (p. 
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963,  chi^).  400)  mak^  provision 
for  the  summofiiiiiff  of  JurorB  to 
serve  as  a  part  (»  the  r«ffa1ar 
panel,  for  the  remainder  of  the 
term.    Peopie  v.  MMm.  224 

2.  It  seems,  also,  that  there  is  no 
conflict  between  the  provisions 
of  the  two  statntes,  and  that  the 
act  of  1870  has  not  repealed  the 
section  (§  8,  id.)  of  the  Revised 
Statutes  mentioned.  Id, 

8.  It  seems,  that  if  the  order  enteHBd 
under  section  8  (id.)  directs  the 
summoning  of  adaitional  persons 
**from  the  county  at  large,** 
there  is  a  snbstantiid  oompl&mce 
with  the  provision  of  the  statute, 
although  the  wnire  fidls  to  specify 
from  whence  such  persons  are  to 
be  summoned.  Id, 

4.  Where  a  Juror  was  sworn  and  ex- 
amined, as  to  whether  he  had 
formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the 
prisoner,  and  no  ground  of  chal- 
lenge was  specified. — HM^  upon 
ap^U,  that  it  would  be  presumed 
that  the  challenge  was  upon 
grounds  indicated  l)y  the  exuni- 
nation ;  and,  as  most  favorable  to 
the  prisoner,  for  principal  cause. 

Id, 

6,  An  opinion  as  to  the  prisoner's 

Siilt,  purely  hypotheticu^  depend- 
g  on  the  truth  or  falsity  of  ac- 
counts in  newspapers,  is  not  such 
an  opinion  as  will  disqualify  a 
Juror  for  principal  canse.  Id, 

6.  But  where  the  proposed  Juror  in 
a  capital  case  stated  upon  princi- 
pal challenge  that  he  had  read 
accounts,  and  formed  an  opinion 
as  to  the  prisoner*s  guilt  or  inno- 
cence, which  was  unaltered,  and 
which  it  would  require  evidence 
to  remove,  and  that  he  could  not 
exactly  sit  indifferentlv  from  the 
facts  which  he  had  heard;  and 
afterward,  when  cross^xamined, 
stated,  that  if  sworn  he  would  try 
to  be  governed  bv  the  evidence, 
but  would  have  a  little  prejudice ; 
and  agahi,  that  he  meant  by  his 
answer,  that  he  had  i^ead  the  evi- 
dence given  in  the  newspapers, 
and  assuming  the  statements  to  be 
true,  he  had  formed  an  opinion, 


but  that  tt  would  not  alfect  his 
mind  in  determining  the  case  on 
evidence.— ^W,  that  it  was  infe^ 
able  that  the  Jiiror  had  formed  an 
opinion,  of  which  he  had  not  been 
able  to  dtvest  himself,  that  ttie 
prisoner  was  entitled  to  the  benefit 
of  a  doubt,  and  that  the  accept- 
ance of  the  juror  was  eiTor,  for 
which,  upon  writ  of  error,  a  new 
trial  would  be  granted.  Jd, 


JUSTICES*  COURT. 
See  JtnMMXNT  AMD  SxBCtrtiDir,  tt, 

7.a 


LACHEa 
See  Chbgk,  1,  2|  8, 5, 6. 


LEABE. 
iSwLoai,  8,4^5. 

LEOIBLATiyE  POWSR. 
See  CoMSnrtmoir  AL  Law,  2,  & 

LEX  FORI 
See  Evidence,  24  to  27  me, 

WlLL,l. 

LLABILITY. 


Assessment  for  Locai*  Ik- 

PROVBMENTS,  1,2. 

Check,  8. 

Common  Cabrderb,  1,  2|  ^ 

County  CouIet. 

Damages. 

Husband  and  Wife,  1 ,  2,  d,  5, 

6. 
Indbmnitt. 
Insuranob. 
Joint  LiAsiLmr. 
Judgment  and  Exboution,  1 

TO  5. 
HuNiciPAL  Corporation. 
Negligence,  2,  8, 4,  6^  7, 6. 
Notary,  2.8,  7. 
Tax  and  TAX-RotiL,  8. 
Warranty. 
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LIBN. 

1.  Where  an  uniliiiflhed  ▼easel  leayes 
the  shipyard  of  her  baUder  for  flir- 
ther  work  to  be  done  upon  her  at 
another  port  (three-quarterB  of  a 
mile  distant),  and  proceedings  to 
enftirce  a  lien  under  chapter  483, 
Laws  1863,  for  debt  contracted  at 
the  shipjrard  are  taken  before  she 
leaves  such  port,  the  lien,  it  seems, 
is  not  kwt,  although  no  specifica- 
tion as  required  by  section  3  of  the 
acthaa  been  fileo.  Sheppard  y. 
SteOe.  417 

2.  If  a  particular  statement  of  the 
claim,  specUJring  In  detail  the 
itemsL  Ac.,  with  dates,  is  filed  in 
due  tune,  although  filed  as  part  of 
the  prooeedingB  to  enforce  the  lien, 
and  not  separately,  it  is  a  com- 
pliance with  the  requirements  of 
the  statute  (§^3  and  8),  in  regard 
to  the  filing  of  a  specification.   Id. 

3.  The  purchaser  of  land,  or  of  a 
lease,  subject  to  the  lien  of  a  Judg- 
ment, cannot  claim  improyements 
subsequently  made  by  him  (al- 
thougn  without  actual  knowledge 
of  the  Judgment),  to  be  exempt 
from  the  uen  thereol  Chok  y. 
Krqfl  613 

4.  The  principle  upon  which   an 
'  equitaole  Hen  is  allowed  priorilir 

oyer  a  Judgment  upon  land,  is,  ft 
seems,  that  the  lien  existed  prior 
to  the  docketing  of  the  Judgment 

5.  It  seems,  that  equity  might  en- 
force oyer  a  Judgment  upon  the 
leasee's  interest,  a  priority  for  the 
payment  of  moneys  to  presenre 
the  lease  from  forf dtnre,  where 
the  lessee  was  not  bound  to  make 
the  payment,  and  it  preserved  the 
security  for  the  Judgment  creditor. 

Id. 

See  JuBUDicnoH. 
MsGHAKioB*  Lien. 


LIFE  INSUKANCE  POUOT. 


See  Eyiindicb,  3ft,  38. 


LIMITATipKB,  STATUTES  OF. 

1.  Where  an  executor  or  adminis- 
trator relies  upon  the  six  months' 
limitotion  (3  R.  S.,  88,  §  88)  as  a 
defence  to  an  action  upon  a  claim 
against  his  decedent's  estate,  he 
must  make  it  appear  that  all  the 
requirements  of  the  statute  have 
been  complied  with,  and  its  terms 
implicitly  obeyed;  and  he  must 
also  establish  a  full  compliance 
with  the  statute  (3  R  8.  ^,  g  84) 
respecting  publication  of  noUce  to 
creditors.    Broderiek  y.  Smith,  36 

3.  Accoidkigly  Md,  that  where  the 
defendant  railed  to  establish  pub- 
lication of  notice  to  credkors,  for 
the  time  and  in  the  manner  re- 
quired by  law  the  referee'a  de- 
dsion  sustafadng  the  defence, 
should  be  reyened.  Id, 

8.  And  it  seems  that  a  surrogate's  or- 
der directing  publication  should 
have  been  proved.  Jd. 

See  DowsB,  5, 7* 

EVIDBNCB,  4,  19. 

MscHANica^  LiBN. 
Onus  Pbobanm. 
Plbaddio,  18  to  38  arc 


LIS  PENDENS 

1.  The  assignee  of  a  mortgage  is  an 
incumbrancer  within  smSou  183 
of  the  Code,  and  taking  by  assign- 
ment after  (or  recoraed  adbee- 
quently  to)  the  filing  of  a  Ue  pen- 
dene  in  an  action  to  set  adde  the 
conveyance  of  the  mortgaged  pre- 
mises to  his  mortgagor,  as  fraudu- 
lent against  creditors  of  the  lattery's 
ffrantor,  is  charged  with  know- 
ledge of  the  facts  set  forth  in  the 
action,  and  bound  by  the  Judg- 
ment therein  recovered.  IIove^Y. 
HUL  171 

See  EjBGTicxNTy  1, 3. 


LrnSRART  COKPORATION. 
Will,  4, 13. 


\i 
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LUNACY,  INQUISITION  OF. 
See  W1TNE8B,  5. 

EVIDBNCK.  0. 


MALICE  AND  WANT  OF  PRO- 
BABLE CAUSE. 

See  Maucious  Pboskcution. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  against  a  police  offi- 
cer, for  malicious  prosecution,  the 
plaintiff  proved  that  while  he  was 
lawfully  attempting  to  eject  a  dis- 
orderly person  from  hta  premises 
(a  drinkmg  saloon),  to  which  the 
noise  had  attracted  a  crowd,  the 
defendant  came  and  arrested  the 
disorderly  person,  who  was  taken 
l>efore  a  magistrate  and  fined  for 
disorderly  conduct  ;  that  after- 
ward the  defendant,  though  pres- 
ent and  having  personal  know- 
ledge of  facts  connected  with  the 
disturbance,  made  a  complaint  and 
obtained  the  plaintiff^s  arrest, 
from  which,  the  complaint  being 
groundless,  he  was  discharged. — 
lleldy  that  the  question  whether 
the  arrest  was  without  probable 
cause,  was  properly  submitted  to 
the  juiy.     Connelly  w  McDerinot. 

.<58 

2.  The  plaintiff  also  proved  that  the 
warrant  for  his  arrest  was  issued 
and  delivered  to  the  defendant 
soon  after  eight  o'clock  in  the 
evening  returnable  forthwith ;  that 
nine  o'clock  was  the  latest  hour  at 
night  at  which  the  plaintiff  could 
have  been  taken  before  the  magis- 
trate, whose  office  was  but  ten 
rods  from  the  plaintiff's  saloon, 
where  some  two  hours  after  the 
warrant  had  been  issued  the  plain- 
tiff was  arrested  by  a  subordinate 
officer,  to  whom  the  defendant  de- 
livered the  warrant,  and  imprison- 
ed during  the  night;  that  seven 
years  previously  the  defendant 
had  threatened  for  some  offence 
eiven,  to  remember  the  plaintiff. — 
i/«M,  further,  that  the  question 
of  malice  was  properly  submitted 
to  the  jury.  Id, 


8.  Held^  further,  that  it  was  error  to 
exclude  evidence,  offered  by  the 
defendant,  to  show  that  in  making 
the  arrest  be  had  acted  upon  state- 
ments made  to  him  as  an  officer, 
before  the  magistrate,  and  subse- 
Quently  by  persons  present  at  the 
disturbance,  that  the  plaintiff  was 
more  guilty  than  the  person  ar- 
rested, and  their  requests  that  he 
should  be  arrested ;  and  that  this 
was  BO  notwithstanding  the  de- 
fendant had  been  shown  to  have 
personal  knowledge  of  the  facts. 

Id, 


MANDAMUS. 

1.  The  general  allegation  of  a  right 
to  vote  for  trustees  of  a  religious 
corporation,  without  stating  the 
facts  essential  by  statute  to  show 
the  right,  is  insufficient,  in  a  writ 
of  alternative  mandamus,  to  re- 
store to  that  right  one  claiming  to 
be  deprived  thereof.  People  v. 
Oertnant  eie,.  Church,  435 

See  Religious  Corporationb. 
Canal  Contracts,  5,  6. 


MARRIED  WOMEN. 

The  remedy  against  a  married 
woman  in  equity,  to  charge  her 
separate  estate  for  her  contracts  is 
superseded  by  the  statutory  pro 
vision  for  Judgment  against  her 
personally.  (II  1862,  chap.  17^ 
I  7.)    Aindey  v.  Mead.  13 

See  HuaBAin>  Ain>  Wifb. 


MASTER  AND  SERVANT. 
See  ExPLOTER  and  Exflotb. 

MEASURE  OF  DAMAGES. 
See  DAXAaxBw 


MECHANICS'  LIEN. 

1.  A  mechanic's  lien  expires  after 
the  lapse  of  a  year  from  fiUng  of 
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the  notice,  and  the  commencement 
of  an  action  thereon  does  not 
extend  it  beyond  that  time.  Sail 
r.  Lamb,  184 

2.  Aocordinglj  where  a  judgment 
was  recovered  and  sale  made 
under  proceedings  upon  a  mechan- 
ic's lien,  within  a  year  from  the 
filing  of  notice  thereof, — Hetd^  that 
the  purchaser's  title  was  good, 
notwithstanding  a  subsequent  sale 
of  the  property  under  Judgment 
obtained  in  proceedings  upon  a 
mechanic's  hen  prior  in  date, 
where  the  proceedings  were  begun 
within,  but  Judgment  was  re- 
covered after,  a  year  from  the  fil- 
ing of  the  notice.  Id, 


MEMORANDUM     USED    BY 
WITNESS. 

See  WrrNEBs,  1  to  4  nrc. 


MILL  POND. 
See  DAMAGB& 


MISDEMEANOR,    COMPOUND- 
ING  THE  PROSECUTION  OP 

See  CoKPOUNDiNa  Fblokt,  6. 


MISFEASANCE. 
See  Town  Railroad  ComaasiOK- 

ERS,!,  2. 


MONEY  HAD  AND  RECEIVED. 

See  Pleading,  24. 

MONEY  PAID. 
Se<!  Judgment  and  Ezscxttion,  5. 


MORTGAGOR   AND   MORTGA- 
GEE. 

1.  The   mortgagors*  equity  of  re- 
demption in  mortgaged  lands  may 

Lansing — ^Vol.  EL        71 


be  sold  upon  execution,  except 
upon  Judgment  for  the  mortgaged 
debt;  ana  this  is  so  notwithstand- 
ing the  mortgagee  has  been  let 
into  possession  of  the  mortgaged 
premises.    Trimm  v.  Martih,     (f09 

See  Evidence,  16, 17, 18. 


MORTGAGE.  PAROL  EVI- 
DENCE OP. 

See  Eyidbncb,  5, 6,  7. 
Lis  Pendens. 


MORTMAIN  ACTS. 
See  CoBPORATiONS,  8, 4, 5. 


MUNICIPAL  BONDS. 

1.  The  Law  of  1869  (chap.  907). 
which  authorizes  the  creation  and 
issue  of  bonds  of  municipal  cor- 
porations as  therein  provided,  for 
investment  in  railroad  stock,  en- 
acts (§2),  that  the  county  judge 
to  whom  the  application,  accord- 
ing to  section  1  of  the  act  is  made, 
shall  take  proof  of  the  allegations 
of  the  petition,  and  that  '*if  it 
shall  satisfactorily  appear  to  him 
that  the  eiid  petitioners,  Ac.,  do 
represent  a  majority  of  the  tax- 
payers of  the  said  municipal  cor- 
poration, as  shown  by  the  last  pre- 
ceding tax  list  or  assessment  roll, 
and  do  represent  a  majority  of  the 
taxable  proper^  upon  said  list  or 
roll,  he  shall  so  acijudge  and  de- 
termine,** &C.,  and  thereupon  ap- 
point commissioners,  Ac — Hddy 
that,  in  addition  to  the  verified 
petition,  which  is  necessary  to  con- 
fer lurisdiction,  the  act  requires 
legal  proof  of  the  necessaiy  facts ; 
and  where  the  Judge  assumed  to 
render  Judgment  establishing  the 
facts  without  such  proof,  that  it 
was  error  which  could  be  reached 
by  certiorari.   People  v.  Smith,  293 

2.  Where  a  number  of  the  signatured 
to  the  petition,  sufficient,  if  with 
drawn,  to  reduce  the  number  of 
petitioners  to  less  than  th«  ma- 
jority required  by  the  statutes, 
were  written  with  the  initial  let- 


5G2 


INDEX. 


tars  onljr  of  their  Christian  names, 
and,  without  proof  of  identity, 
were  held  by  the  county  Judge  to 
be  pHma  fcbcie  the  signatures  of 
persons  whose  Christian  names 
(having  the  same  initial  letters) 
were  put  down  in  full  upon  the 
assessment  roll,  his  Judgment  de^ 
claring  the  petition  made  by  the 
necessary  majori^  was,  upon  cer- 
tiarari,  reversed  for  error.         Id, 


MUNICIPAL  CORPORATION. 

1.  The  villace  is  liable  for  damage 
resulting  from  the  act  of  its  trus- 
tees in  a  bona  flds  attempt  to  dis- 
charge a  duty  permitted  to  the 
corporatioh  by  its  charter  and 
affecting  the  municipality,  where 
the  act  IS  rendered  void  by  failure 
of  the  trustees  to  perform  it  in 
the  manner  prescribed  by  law. 
Wmicms  v.  Th^  Village  of  Dun- 
kirk. 44 

2.  It  seems,  that  the  corporation  is 
not  liable  for  the  wrongful  acts  of 
officers  not  elected  or  appointed 
by  itself,  or  by  any  authority  over 
which  it  has  control,  but  wnom  it 
is  re<^uired  by  law  to  employ  in 
carrying  into  effect  the  powers 
conferred  upon  it  Id. 

8.  And  that  the  rule  of  liability  of 
the  corporation  for  the  acts  of  its 
officers,  is  the  same  as  that  of  an 
individual  for  those  of  his  agent. 

Id. 


NEGLIGENCE. 

1.  In  an  action  to  recover  a  sum 
agreed  to  be  paid  for  personal 
property,  it  seems  that  the  vendee 
may  not  recoup  damages,  by  rea- 
son of  false  representations  as  to 
value,  where  the  falsity  of  therei> 
resentations  might  have  been  dis- 
covered by  the  exercise  of  reason- 
able diligence.  Kennedy  v.  Cran- 
deU.  1 

2.  Where,  in  an  action  a^inst  a 
railroad  company  for  running  over 
and  causing  the  death  of  the  plam- 
tiff^s  intestate  while  in  the  act  of 
crossing  the  defendant's  tracic  at 


a  street  crosong,  the  defendant 
asked  the  court  to  chaige,  that  if 
the  defendant,  after  reaching  the 
"  crossing,  attempted  to  cross  tbc 
track  without  looking  in  the  di- 
rection of  the  approaching  traiD, 
she  was  guilty  of  negligence,  and 
the  plaintiff  could  not  recover.— 
Ileldy  that  the  request  was  proper, 
and  the  charge  should  have  been 
made  as  requested.  Hetoett  v.  N. 
Y,  Cent.  RRCo.  83 

3.  And  held,  further,  that  it  was  error 
to  charge  as  requested,  with  the 
qualification  that  if  the  deceased 
acted  virith  ordinary  prudence  and 
due  care,  there  being  but  four 
seconds  of  time  required  tr  cross, 
tlie  Jury  might  find  for  the  plain- 
tiff. Id. 

4.  The  plaintiff^  who  was  ten  years 
old^aid  ferriage  from  New  York 
to  H.,  where  she  was  safely  car- 
ried by  the  defendant's  ferrjr  boat. 
She  remained  on  board  dunnf  the 
return  trip  to  New  York  and  hack 
to  H.,  and  no  additional  ferriage 
was  paid  by,  or  asked  from  her. — 
Reldy  that  the  plaintiff  could  re- 
cover for  iiyuries  received  while 
entering  the  ferry  slip  at  H.  the 
second  time,  and  caused  by  the  de- 
fendant's negligence.  Jiontn  v. 
The  East  River  Fhry  Co.  106 

5.  The  defendant  drove  his  horse 
upon  the  towing-path  of  a  canal 
where  it  was  frightened  at  a  boat 
risuoLg  in  a  canal  lock,  and  ran 
away,  coming  in  contact  with  tlie 
plaintiff's  team  upon  the  highway, 
and  causing  them  to  run  away  and 
injure  themselves.  In  an  action 
to  recover  damages  for  the  inju- 
ries, there  was  evidence  to  show 
that  the  defendant's  horse  was 
newly  owned  by  him,  and  young, 
and  that  he  was  driven  near  to  the 
lock  in  which  the  boat  was  rising, 
with  full  knowledge  by  the  de- 
fendant of  the  danger. — Held^  that 
the  court  erred  in  refiising  the 
plaintiff's  request  to  chsjwe  the 
jury  as  follows,  viz.:  **  That  al- 
though the  defendant  was  right- 
fully upon  the  towing-path  of  the 
canal,  so  far  as  incurring  a  pen- 
alty to  the  State  was  concemctl, 
yet  he  assumed  the  risk  in  driving 
there,  and  the  question,  whether 
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or  not  it  was  negligence  in  driving 
tlicre,  ifl  a  qae8ti<Hi  for  the  Jnnr 
upon  the  pHHrf.**    Bnwth  v.  CUx^k, 

208 

6.  It  seems,  in  a  sheriff's  suit  upon 
defendant's  indemnity  for  sale  of 
«)ods  under  execution,  the  de- 
tendants  may  not  claim  the  negli- 
gence of  the  sheriff,  in  connection 
with  that  of  his  attorney,  in  con- 
ducting a  defence  to  the  suit  in 
which  a  Judgment  against  the 
former  for  sellix^  the  goods  was 
recovered.   Eoweuy.  Christy.  238 

7.  And  that  after  notice  given  bv  the 
sheriff,  to  the  defendants,  oi  the 
suit  brouffht  against  him  to  reco- 
ver for  me  goods  levied  on,  such 
suit  became  substantially  a  suit 
against  the  •  defendants,  and  that 
any  defence  made  by  the  sheriff 
therein  was  gratuitous,  and  could 
not  render  him  liable  for  negli- 
gence; and  that,  in  the  absence 
of  fraud  or  collusion,  the  defend- 
ants were  bound  by  the  result  of 
the  action,  and  could  not  attack 
the  Judgment  collaterally.         Id, 

8.  Where  coals,  negligently  dropped 
from  the  defencmnt's  locomotive, 
set  fire  to  the  ties  under  its  track, 
and  from  thence  spread  through 
the  defendant's  premises  and  ran 
into  the  plaintiff's  woodland  ad- 
Joining,  and  burnt  and  damaged 
the  wood  and  soil, — Held  (follow- 
ing the  decision  in  Fidd  v.  Jfmo 
York  Omtral  BaOroad,  82  N.  T., 
839,  as  based  upon  substantially 
the  same  ikctsj,  that  the  pluntiff 
could  recover  n>r  the  damages  sus- 
tained. WM  V.  Eome,  dte,,  R  R, 
Co,  468 

9.  FiM  V.  New  York  Central  Bailr 
road^  and  ^an  v.  8anu^  (85  N. 
Y.,  210),  commented  upon  and 
compared.  Id, 

10.  The  phdntiff  in  attempting  to 
enter  the  defendant's  car,  was 
thrown  firom  the  steps  thereof  and 
received  injuries,  for  whicdi  she 
brought  an  action.  It  appeared 
that  the  train  which  the  plaintiff 
expected  to  take  had  mov«d  over 
a&d  waa  extended  across  thestreet 
by^  "rhioh  die  was  iqiproadung  the 
railroad,  intercepting  her  nmte  to 


the  place  regularly  provided  by  the 
defendant  tor  passengers  to  enter 
the  cars.  There  was  evidence 
tendinff  to  show  that  when  the 
plaintiff  attempted  to  enter  the 
car,  the  train  was  stationary ;  that 
no  signal  bell  was  rung  or  notice 
given  for  startine;  that  the  car 
started  with  a  sudden  and  violent 
Jerk ;  that  passengers  were  some- 
times accustomed  to  take  the  cars 
at  the  same  place  when  standing 
across  the  street,  and  there  was  no 
evidence  that  the  defendant  had 
ever  objected  or  taken  steps  to  pre- 
vent their  doing  so. — Msldy  that 
the  question  of  contributory  negli- 
gence on  the  part  of  the  pudntiff 
was  properly  submitted  to  the 
uiy.  KeaMng  v.  New  York  C,  R, 
~  Co.  469 


^ 


11.  It  also  appeared  that  the  defend- 
ant's brakeman  saw  the  plaintiff 
approach  the  train,  and  without 
looking  to  see  whether  she  was 
about  to  get  on  the  cars,  gave  the 
signal,  upon  which  the  train  was 
started;  that  a  fireman,  and  not 
the  engineer,  was  in  chai]^  of  the 
train ;  and  there  was  evidence  to 
show  that  the  Jar  in  starting  threw 
the  plaintiff  under  the  car  as  she 
was  rising  upon  the  lower  step  of 
the  platform  and  holding  on  to  the 
railing. — ^^^  Airther,  that  the 
question  of  defendant's  negligence 
was  also  properly  submittS  to  the 
Jury.  Id, 

See  Common  Carribb,  2. 
Inbemhitt,  1. 


NON-FEABANCE. 

See  TowK  Railroad  CommibbioK' 
mw»  1, 2. 


NON-PREBENTMENT  OF 
CHECK. 

Bee  Chbok. 


NONBUIT,  MOTION  FOR. 


Bee  PracticBi  8. 
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NOTARY. 

i.  In  order  to  fix  the  liability  of  the 
tndorser  of  a  foreign  bill  of  ex- 
change, both  the  presentation  and 
protest  thereof  must  be  by  the 
same  notary.  And  both  of  these 
acts  most  he  performed  by  the  no- 
tary in  person.  CammenSal  Bank, 
dCy  V.  Yamum,  86 

2.  The  M.  bank  of  New  York  in- 
trusted to  its  usual  notary,  for  the 
purpose  of  presentation  and  pro- 
test, a  bill  of  exchange  drawn  on 
the  P.  bank  of  the  same  place,  by 
a  firm  at  St.  Louis,  Mo.,  and  be- 
longing tP,  and  sent  to  the  M.  bank 
for  collection  by,  the  plaintiff ;  the 
notary  procured  his  partner,  also 
a  notary,  to  make  the  demand,  but 
made  the  protest  himself, — Held^ 
that  the  protest  was  insufficient^ 
and  that  notice  thereof  sent  to  the 
indorser  did  not  chai^ge  him.    Id. 

3.  Hddy  further,  that  the  notary  was 
liable  (under  2  R.  8.,  384,  g  48X  in 
an  action  by  the  plaintiff  for  the 
damages  sustained.  Id, 

4.  It  seems,  that  the  plaintiff's  action 
against  the  notaiy  was  only  main- 
tainable under  the  statute.         Id. 

5.  It  seems,  that  if  the  protest  is 
formally  **  noted,*'  an  actual  pro- 
test is  not  necessary  before  notice, 
but  is  sufficient  if  made  before  suit 
brought  Id. 

6.  It  seems,  that  a  certificate,  stating 
that  a  note  was  presented  at  a  time 
named,  payment  thereof  demand- 

,  ed  and  refused  and  the  same  pro- 
tested,  which  runs  in  the  name  of 
a  notary  who  is  a  partner  in  the 
notarial  business  of  the  notaty 
who  actually  made  the  present- 
ment, &C.,  and  is  entered  in  the 
firm  register  by  the  latter's  direc- 
tion, and  signed  by  the  notary 
named  in  the  certificate,  while  the 
other  adds  his  initials  upon  the 
margin  to  signify  that  he  presented 
the  note,  is  not  a  legal  **  noting  of 
the  protest"  Id. 

7.  So  far  as  the  duty  of  a  notaiy  is 
determined  bj  statute,  or  upon 
authority,  eyidence  of  a  custom 
among  notaries,  contraiy  to  such 


duty,  is  inadmisdble  in  eyidence 
to  excuse  his  official  action.      Id. 


NOTICE  OF  ASSESSMENT. 

See  AssESSMEsm  for  Local  Im- 
psoysMBirrB,  1, 8,  4. 


NOTICE  OF  DISHONOR 

See  Plbadinob  4. 
Cekck,  1. 


NOTICE  OF  LIB  PENDENS. 

See  Ejepthkht,  1, 2. 
Lib  PEHDBNa. 


NOTINO  OF  PROTEST 
See  NOTABT,  5,  6. 

OATH  OF  ASSESSORS. 
See  Taxbb  axd  AaBBSSMEsn. 

OBLIGATION  OF  CONTRACTS 
See  CoHBTiTUTiONAL  Law,  8^ 

OCCUPATION,  PROOF  OF. 
See  EymiENCB,  2,  8. 

OFFICIAL  BOND. 
See  CoTTNTT  Tbkasubeb,  1, 8, 8. 

ONUS  PROBANDL 

It  seems  that  the  burden  of  proyiog 
a  cause  of  action  within  the  sta- 
tute of  limitations  is  cast  npon  the 
plaintiff,  where  the  defendant  sets 
up  the  statute  as  a  defence.  Fofier 
y.  EimbaU.  890 
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/3<»  ATTomnsT  Aim  Clxsnt,  2. 
Chscx,  5. 
Pleading,  22, 28. 


PARTIES  TO  ACTIONS. 

1.  Where  the  articles  of  association 
of  an  unincorporated  Joint  stock 
c^ompany  provide  that  the  board 
of  directors  thereof  ma^  prosecute 
and  recover,  in  an  action  at  law, 
any  and  every  assessment  upon 
the  shares  of  stock, — Eieldy  that 
an  action  against  one  of  the  asso- 
ciates, to  recover  an  assessment 
upon  his  stock,  may  be  maintained 
in  the  name  of  the  president  of 
the  association.    Bray  v.  FartoeU. 

496 

2.  It  seems,  that  such  an  agreement 
between  mere  partneiB,  would 
estop  one  of  the  partners  from 
objecting  to  a  suit,  upon  the  agree- 
ment, in  Dehalf  of  the  partnerehip. 

See  Ck>UNTT  Coubt,  2. 
Plbadeno,  18, 20. 


PARTNERSHIP. 

See  COUNTKB-OLAIH. 
JOIHT  LTABTLITT. 

Partibs  to  Actions,  2. 


PART  PERFORMANCE. 

See  Contract  fob  Salb  of  Land, 
1,2, 


PAYMENT. 
*"  See  Check,  5, 0. 

PERPETUITY. 
See  WiUi,  6, 11. 

PEWS. 

1.  A  contract  for  building  a  church 
edifice,  at  not  less  than  a  specified 


cost,  provided  for  paving  the 
builders  by  assignment  of  the  sub- 
scription list  to  them,  with  power 
to  collect  and  discharge  the 
amounts  subscribed,  and  also  by 
permitting  them  to  sell  the  slips 
at  auction,  with  the  right  to  re- 
tain such  as  should  be  unsold,  to 
be  sold  or  locked  up  at  their  elec- 
tion.— Eddy  that  tne  builders  had 
merely  a  power  to  dispose  of  the 
slips  retained,  and  no  title  in  or  to 
the  edifice  or  premises.  White  v. 
Ths  Trueteee,  d»,,  of  the  Firet  Soeir 
ety  M.  E,  Church,  ATI 

2.  And  the  church  having,  against 
the  objection  of  the  builders,  re- 
moved and  destroyed  the  pews  so 
retained. — Hdd  further,  that  the 
cause  oi  action  on  account  there- 
of, arose  at  the  time  of  the  re- 
moval, &c.,  and  was  barred  by  the 
statute  (Code,  g  97)  after  the  expi- 
ration of  ten  years  fh)m  that  time. 

Id, 

3.  It  seems  that  if  the  church  tnistees, 
being  called  upon  to  do  so  in  the 
reasonable  exercise  of  their  duty 
to  the  corporation  and  congr^a- 
tion,  on  account  of  dilapiaation 
and  necessity  for  repair,  took  out 
the  floors  and  slips,  and  other  fix- 
tures, and  reconstructed  the  inside 
of  the  edifice,  the  plaintiff  (who 
was  the  assignee  of  the  original  con- 
tractors), thereupon  lost  his  title 
to  the  pews,  and  had  no  remedy 
against  the  church  with  regard  to 
other  pews  put  in  to  replace  the 
old.  Id, 


PLACE  OP  TRIAL. 

The  place  of  the  trial  of  an  action 
may  be  changed  for  convenience 
of  witnesses,  upon  the  plain tifi^'s 
motioa    Peaee  v.  Smith.         428 


PLANK-ROADS  AND  TURN- 
PIKES. 

1.  A  common-law  certiorari  lies  to 
review  the  determination  of  a 
county  Judge,  upon  a  question  of 
the  assessment  under  section  5, 
Laws  of  1865.  chapter  646,  of  the 
property  of  a  plank-road  company, 


566 


INDEX. 


although  by  that  eection  hk  de- 
termination is  made  final.  The 
People  y.  Freeman.  148 

2.  The  statute  (section  5,  id.)  exenrtpts 
property  belonging  to  any  plank 
or  turnpike  road  company  from 
assessment  and  taxation  ''iintil 
the  surplus  annual  receipts  of  tolls 
on  their  respective  roads  over  ne- 
cessaiT  repairs,  and  a  suitable  re- 
serve rand  for  repairs  and  relaying 
of  plank,  shall  exceed  seven  per 
cent  per  annum  on  the  first  cost  of 
such  road." — HtUd^  that  the  exemp- 
tion extends  only  to  the  property 
and  cost  of  such  road  as  the  cor- 
poration has  and  operates  at  the 
time  of  the  assessment  Id. 

3.  Accordingly  where  the  relator 
constructed  and  operated  a  plank- 
road,  but  afterward  abandoned  a 
portion  of  it  under  the  statute 
(Laws  1854, 167,  §  1),  it  was  held 
that  the  first  cost  of  the  portion  of 
the  road  retained  and  not  of  the 
whole  original  road^  was  to  be  es- 
timated in  determming  whether 
the  property  of  the  company  was 
assessible.  Id. 


PLEADING& 

1.  Where,  under  allegations  of  mis- 
representation as  to  value,  the 
defendant  was  permitted  to  give 
evidence  of  other  false  representa- 
tions, against  objection  as  to  its 
admissibility  under  the  pleadings, 
but  without  suggestion  of  sur- 
prise,— Eeld^  that  the  evidence 
was  properly  received,  and  the 
answer  properly  regarded  as  if 
amended  to  conform  to  the  proof. 
Kennedy  v.  Cfrandell.  1 

3.  And  it  seems  where  an  amend- 
ment is  allowable  at  Special  Term, 
the  court  on  appeal  may  consider 
the  pleading  amended  nunc  pro 
tune.  Id. 

8.  On  demurrer  for  insufficienc}''  of 
facts,  to  a  complaint  upon  the 
defendants  check,  which  averred 
that  the  defendant  gave  the  check 
drawn  on  a  bank  at  R,  at  which 
it  had  been  presented  and  dis- 
honored and  protested  for  non- 


payment, and  without  svennent 
of  notice  of  dishonor,-— A£ti,  that 
the  complaint  was  good  under 
section  162  of  the  Code.  BepM  v. 
Ouggenkeim.  51 

4.  Held^  also,  that  upon  the  trial  the 

glaintiff  must  prove  notice  of  dis- 
onor.  Id. 

5.  Where  the  complaint  leaves  it 
uncert^n  upon  which  one  of  two 
causes  of  action  the  plaintiff  saes, 
that  construction  which  is  most 
favorable  to  the  defendant  win  be 
put  upon  it.  7(2. 

6.  A  complaint  averred  the  dissc^a- 
tion  of  a  copartnership,  upon  the 
plaintiff's  agreement  to  sell  his 
interest  therein  to  the  defendant, 
his  copartner,  for  half  the  value 
of  the  firm  assets,  less  its  liabilities, 
which  the  defendant  was  to 
assume,  the  valuation  of  the  assets, 
a  determination  of  the  amount 
of  debts  and  of  the  sum  to  ^ 
paid,  and  surrender  of  the  firm 
proper^  to  the  defendant,  and 
demanded  Judgment  for  the  sum 
ascertained ;  or,  in  the  alternative, 
an  account  of  the  partnership 
dealings,  and  the  sum  found  due 
thereon.— ^«2(l,  that  the  action 
was  in  its  nature  aeewmpmt,  and 
the  prayer  for  an  acoounUne  in- 
consistent with  the  case,  made  by 
the  complaint,  and  nugatory. 
Short  V.  Barry.  14:J 

7.  And  a  referee  to  hear  aad  deter- 
mine the  action,  having  found 
facts,  which,  in  case  the  defendant 
had  refused  or  evaded  an  accoimt- 

;,  would  have  enabled  the  plain- 
to  maintain  an  action  therefor, 
and  proceeded  against  the  defend- 
ant's objection  to  take  an  account 
between  the  parties,  and  greeted 
Judgment  for  the  sam  fysJtt  doe 
thereon. — EM,  that  the  referee 
erred  in  taking  the  account      Id. 

8.  In  an  action  to  recover  damages 
for  false,  representations,  fraudu- 
lently niade  by  the  defendants, 
that  a  certain  stock  company  had 
obtained  an  interest  in  a  valuable 
patent,  which  patent  was  in  fact 
worthless,  whereby  the  pluntifT 
had  been  induced  to  purchase  a 
share  of  the  stock  of  Uie  oompa- 
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nj. — HM,  on  demurrer  to  the 
complaint,  that  allegations  show- 
ing the  actual  value  of  the  patent, 
the  extent  of  the  company^s  inte- 
rest therem,  and  the  number  of 
siiares  of  its  stock,  for  the  puipose 
of  showing  the  actual  value  of  the 
stock  as  compared  with  the  value 
which  the  defendants  represented 
it  to  have  were  not  essential ;  and 
that  it  was  sufficient  upon  this 
point  if  the  complaint  averred 
that  the  stock  was  represented  by 
the  defendants  to  be  valuable,  and 
that  it  was  In  fact  valueless.  Oarr 
V.  Sehemerhom,  190 

0.  And  where  it  is  averred  in  such 
an  action  that  the  defendants 
made  representations  to  the  plain- 
tiff that  individuals  of  repute  and  f 
pecuniary  means  had  invested 
money  in  the  purchase  of  rights 
in  the  patent,  and  given  their 
notes  in  payment  for  tne  stock  of 
the  companv,  the  averments  are 
material  without  other  averments, 
to  the  effect  that  such  individuals 
liad  experience  in  similar  dealings, 
that  the  plaintiff  had  confidence  in 
their  judgment,  and  that  the  de- 
fendants were  aware  of  such  con- 
fidence, and  took  advantage  of 
such  luiowledge  to  entrap  the 
plaintiff.  Id. 

10.  And  if  the  complaint  avers  that 
the  plaintiff,  relying  upon  the  rep- 
resentations made,  and  believing 
the  same  to  be  true,  was  induced 
to  purchase,  and  did  purchase,  the 
stock,  it  is  not  necessary  to  allege 
that  the  plaintiff  had  no  know- 
ledge of  the  true  value  of  the 
stock.  Id, 

11.  So,  also,  an  allegation  that  the 
representations  mi^e  by  the  de- 
fendant as  to  the  value  of  the  pa- 
tent were  false  and  untrue,  was 
sufficient  to  show  that  they  knew 
the  stock  to  be  worthless.  Id. 

12.  And  where  the  allegation  is,  that 
the  false  and  fraudulent  represen- 
tations which  induced  the  plain- 
tiff *s  purchase,  were  made  by  the 
defendants  lointly,  they  are  both 
liable,  notwithstanding  it  is  aver- 
red that  the  payment  or  security 
was  received  directly,  by  only  one 
of  them.  Id. 


18.  In  an  action  to  recover  posses- 
sion of  property  held  under  a  sale 
by  virtue  of  executor's  proceed- 
ings, for  sale  of  real  estate  to  pay 
debts,  and  questioning  the  validity 
thereof,  the  heirs-at-law  of  the 
deceased  owners  of  the  contract 
are  not  necessary  parties ;  nor  can 
such  an  objection  avail  without 
answer  or  demurrer  upon  that 
ground.    Richmond  v.  Fiote.    34li 

14.  Where  a  complaint  in  ejectment 
avers  possession  by  the  defendant 
as  a  corporation,  and  the  answer 
admits  possession  as  alleged,  there 
is  a  substantial  admission  of  the 
defendant's  corporate  existenc(\ 
Chapman  v.  Delaware^  ite.^  B.  It 
Co.  261 

15.  In  an  action  against  a  special 

guardian  and  his  sureties,  upon  a 
ond  given  in  proceedings  for  sale 
of  infiint's  real  estate,  to  recover 
moneys  received  by  the  guardian 
as  such,  the  complaint  alleged  a 
balance  a^ludsed  and  decreed 
against  the  defendant,  on  an  ac- 
counting with  respect  to  the  same 
moneys,  before  a  court  of  compe- 
tent Jurisdiction,  and  did  not  seek 
to  open  or  impeach  the  decree ;  it 
also  contained  averments  neces- 
sary to  sustain  it  as  a  bill  for  an 
accounting,  and  prayed  Judgment 
for  the  sum  found  due  in  the  for- 
mer proceedings,  or  for  an  ac- 
oounnng,  etc — SelU,  that  the 
action  could  not  be  maintained 
for  an  accounting,  and  was  pro- 
perly treated  as  merely  an  action 
at  law  upon  the  bond.  Brown  v. 
Balde.  283 

16.  A  general  denial  to  a  complaint 
whioi  pleads  the  records  of  a  court 
with  a  proui  patei  per  recordum^ 
puts  in  issue  nothing  more  than 
the  plea  of  nul  tiei  rewrd.  Id. 

17.  A  party  seeking  to  impeach  tlie 
record,  in  such  case,  must  give  no- 
tice to  the  plaintiff  by  settmg  fortli 
the  facts  specially.  Id. 

18.  In  actions  for  relief  on  the 
ground  of  firaud,  when  the  plain- 
tiff sought  to  avoid  the  statute  of 
limitations  as  a  bar,  upon  the  plea 
of  non-discovery  of  the  cause  of 
action  before  a  time  within  the 
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limitation,  equity  required  him  to 
aver  (by  Bpeciaf  replication  to  a 
plea  of  the  statute,  or  by  way  of 
anticipation  in  his  bill),  and  prove 
when  and  how  he  discoverea  the 
facte  constituting  the  fraud.  Srick- 
Hon  V.  Quinn,  801 

10.  The  Revised  SUtutes  did  not 
change  the  equitable  rule  in  this 
respect  Id. 

20.  Nor  lias  the  Code  "in  cases 
which  were  heretofore  solely  cog- 
nizable by  the  Court  of  Chan- 
cery "  f§  81),  except  to  permit  the 
plslntin  to  prove  the  defence  to  a 
plea  of  the  statute,  without  ex- 
pressly pleading  it  in  repl> .      Id. 

21.  An  action  by  a  Judgment  cre- 
ditor to  set  aside  ^conveyances, 
upon  the  eround  of  fraucL  is  an 
action  **  solely  cognizable  by  the 
Court  of  Chanceiy"  before  the 
Code,  within  section  81,  although 
relief  at  law  might  have  been  had, 
throu^  purchase  under  execution 
and  suit  in  ejectment  upon  the 
title  obtained.  '  Id, 

22.  In  an  action  to  set  aside  a  con- 
veyance, as  fraudulent  against  the 
plahitl^  who  were  Judgment  cre- 
ditors of  the  grantor,  the  complaint 
alleged  a  return  of  execution  nuUu 
btma,  upon  the  Judgment,  more 
than  six  jrears  prior  to  the  convey- 
ance, ana  made  no  allegation  that 
the  plaintiffs  had  been  ignorant  of 
the  facts  constituting  the  fraud, 
for  any  time  after  tne  cause  oi 
action  aroee.--JJ<^,  that  it  was 
enough  if  the  defendants  set  up, 
in  defence,  the  naked  statutory 
bar,  without  any  averment  that 
the  plaintiffs  knew  such  facts  more 
than  six  years  before  suit      Id. 

28.  HM,  further,  that  the  burden 
was  upon  the  plainti£&  to  show 
and  excuse  their  non-discovery  of 
the  facts  constituting  the  cause  of 
action,  until  within  the  six  years 
before  the  suit  Id, 

24.  To  a  complaint,  that  one  8.  hod 
obtained  the  plaintiff* 's  iudividual 
notes  by  f  raua,  and  sold  and  trans- 
ferred them,  before  maturity,  to 
a  bona  flda  holder,  and  received 
therefor  moneys  which  he  (8.)  de- 


jMsited  in  bank  without  considera- 
tion, to  the  credit  of  the  defend 
ant,  his  wife,  who  drew  against, 
and  had  received  the  same,  and 
demanding  Judgment  for  the 
moneys,  £c,  the  def^idant  de- 
murred, as  not  stating  a  cause  of 
action. — MM,  that  as  upon  the 
facts  stated,  the  plaintiff  never 
had  title  t9  the  moneys  claimed, 
and  there  was  no  tortious  conver- 
sion of  the  notes  or  moneys  by 
the  defendant,  an  action  in  the 
nature  of  a$9umpni,  for  money 
had  and  received  would  not  lie. 
WHwn  V.  ScotL  808 

25.  But  per  Talcott,.J.,  the  acUon 
was  maintainable  as  an  action  in 
equity ;  and  although  the  defend- 
ant, a  married  woman,  was  sued 
without  her  husband,  under  the 
statute  of  1802  (§  7,  chap.  172).  Id. 

26.  But  the  complaint  set  out  and 
claimed,  that  the  deposit  made  by 
8.  was  upon  a  fraudulent  trust  to 
the  defendant,  for  himself,  and  the 
demurrer  was  also  upon  the  flroond 
of  a  defect  in  parties  defendant— 
Heldf  that  S.  was  a  necessaiy  party, 
and  a  demurrer  on  this  ground 
was  sustained.  Id. 

27.  The  complaint,  in  an  action  by 
the  indorser  to  obtain  a  decree  for 
cancellation  of  a  promissory  note 
on  the  ground  of  usury,  alleged 
that  the  plaintiff  had  united  in  pro- 
curing the  loan  with  the  makers 
of  the  note,  and  had  signed  as 
indorser  at  the  lender's  reqnest — 
HMy  on  demurrer,  that  the  plain- 
tiff was  a  borrower  within  die 
meaning  of  section  4,  chapter  480, 
Laws  1887.  Id. 

28.  Whether  a  mere  surety  is  not 
within  the  meaning  of  that  act— 
Quere.  Id. 

See  Action  FOR  AN  AccousTme,  8. 

COUNTRR-CLADL 

CoxTNTT  Treasusbb,  4,  5,  0. 

BOWKR,  4, 6. 

EerroPFBL. 
EvmsNCB,  12, 29. 
Kegoufmbnt. 
surrooatb,  &c.,  8,  4 

POLICY  OF  LIFE  INSURANCE 
See  Evidence,  26, 1)8. 
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PRACTICE. 

..  Where  an  answer  admits  the  mak- 
ing and  deliveiy  of  a  promissory 
note,  and  sets  up  an  aflSrmatiye 
defence,  the  affirmative  is  with 
the  defendant,  who  is  entitled  to 
open  and  close;  and  the  refnsal  of 
the  court  to  allow  him  so  to  do  is 
error,  for  which  the  Judgment  will 
be  reversed  and  a  new  trial  or- 
dered. Lindtieyy.  European  I^Btro- 
leum  Company,  176 

3.  An  order  obtained  by  the  defend- 
ants at  a  Special  Term  in  Bing- 
ham ton,  notwithstanding;  an  order, 
staying  proceedings  on  me  motion 
therefor,  had  been  served  on  the 
defendants'  attorneys,  in  New 
York,  on  the  same  dlay,  but  not  in 
time  to  be  communicated  to  coun- 
sel at  Binghamton, — Edd,  not  to 
be  irregular.  Hamdey  v.  JBrie  Bail- 
road  Ch.  181 

8.  A  motion  for  nonsuit  upon  the 

general  ground  that  the  plaintiff 
as  made  out  no  cause  of  action 
is  sufficient  when  clearly  upon 
the  whole  case  no  cause  of  action 
is  proved,  even  if  apparent  that 
the  moving  party  misapprehends 
the  true  ground  of  his  motion,  and 
is  relying  upon  grounds  wholly 
untenable.     Winsloto  y.  Bliss,   220 

See  Affbal. 

Canal  Contracts,  5, 6. 

Contract,  6. 

Dower,  4.  5,  6. 

Habbas  Corpus. 

Injunction. 

Place  of  Trial. 

Surrogate,     Surrogate's 

Court  and  Decree,  10  to  14 

iNCLuarvE. 


PREMIUM  NOTES. 
See  Insurance  Company. 


PRESENTMENT      FOR     PAY- 
MENT. 

See  Bills  of  Exchange  and  Prok- 
I880RT  Notes,  2, 8,  5. 
Notary,  1,  2, 6. 

Lansing — Vol,  IIL        72 


PRESUMPTION. 

See  Appeal,  1, 2. 

Contract  for  Sale  of  Lan'ds, 

2. 
Court  of  a  Justice  of  the 
Peace. 


PRESUMPTION  OP  DELIVERY. 
See  Deed. 


PRICE. 


See  Contract,  8. 


PRINCIPAL  AND  AGENT. 

See  Insurance. 

Joint  Liability,  2. 


PROMISSORY  NOTES. 
See  Bills  of  Exchange  and  Pro- 

HI880RY  N0TE& 


PROOF  OF  SERVICE. 
See  Evidence,  20,  31. 

PROTEST. 
See  Notary. 


PUBLIC  PARK. 
See  Constitutional  Law. 


RAILROAD. 
See  Negligence,  2,  8, 9,  10, 11. 


RAILROAD  BONDS. 
See  Municipal  Bonds. 
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RATnnCATION. 

1.  One  whose  name  is  forged  as  a 
maker,  to  a  promissory  note,  may 
bind  himself,  as  such,  by  an  un- 
written ratification  or  the  signa- 
ture as  his  own,  made  after  deliv- 
ery of  the  note.  Hotoard  v. 
iJuncan,  174 

2.  Where  the  question  was,  whether 
certain  directions  and  promises 
constituted  a  ratification,  by  the 
defendants,— .fiisid,  that  they  were 
entitled  to  have  the  juiy  instruct- 
ed, that  11'  a  ratification,  claimed  to 
have  been  made  in  a  certain  letter, 
was  made  without  fbll  knowledge 
of  all  the  fisM^ts,  that  it  was  not  a 
ratification  in  law ;  and  that  this 
was  so  notwithstanding  the  state- 
ments, &C.,  in  the  letter  were  not 
the  only  evidence  of  ratification 
relied  on  by  the  plaintiff,  and  the 
court  charged  that  if  the  defend- 
ants ratified  with  knowledge  of 
the  power  assumed  by  thdr  agent 
in  the  acts  in  question,  they  were 
liable.    HoimU  v.  C7Ars%.       288 


RECEIVER 

8m  Action  fob  ak  Aooouktiho,  2. 
Insitranob  Ooupasy, 


RECOUPMBKT. 

1  In  an  action  to  recover  for  pro- 
perty sold,  the  defendant  may  re- 
coup damages  on  account  of  the 
plaintiff's  false  representations  in 
making  the  sale,  where  such  re- 
presentations constitute  actionable 
ftaud.  Per  Mnj^wB,  P.  J.  Ken- 
nedy V.  Cfrandell.  1 

i6b0  Kbgligbnce,  1. 


REFEREE,  POWERS  AND  DU- 
TIES  OP. 

See  Appeal,  8,  4,  5. 
Witness,  4. 
Pleadinob,  0,  7. 


RELIGIOUS  CORPORATIONS 

1.  A  writ  of  mandamus  does  not  lie 
to  compel  a  religious  corporation, 
incorporated  under  the  act  of  1813 
(2  R.  L.,  chap.  60,  p.  212),  to  re 
store  the  rektor  to  membership 
therein.  Fisaple  v.  The  German, 
de^  Church,  484 

See  Handamus. 


REMOTE  DAMAGES. 
See  NsaiiiOENCK,  8, 9. 

RES.  JUDICATA. 
See  Ekbcittors  and  Adionistra- 

TORS,  1,  2. 

Surrogate       Surrogate's 
Court  and  Decree,  9. 

RIPARIAN  OWNERS. 
See  Damagbsl 

SALE  OF  CHATTELS. 

See  EviDBNCE,  18, 14, 15. 
Joint  Liabiutt,  1. 
Stock. 
Warranty. 


SALE  OF  INFANTS'  REAL 
ESTATR 

See  Guardian. 


SALE  OF  LANDS. 

See  Contract  for  Saub  of  Lands. 

Surrogate  and  Surrogate's 

Court  and  Decree,  1  to  8 

INC. 


SECRETARY  OF  STATE. 

See  Corporations,  7,  8. 
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BERVICK 
8$»  EmiBxrcB,  30. 

SERVICE  OF  ORDER. 
89$  FBACnCB,  3. 

SHERIFF. 

See  EviDENCB,  12. 
NBOLieBirGB  6,  7. 

SHIPS  AND  yESS£L& 
See  Ldbh,  13. 

SIGNATURES. 
See  MuHiCEPAL  BovDS,  3. 

SPECIFIC  PERFORMANCE. 

See  QovsBjJOT  tob  Salb  ov  LAimt, 
8. 


STATUTE  FORECLOSURE   OF 
A  MORTGAGE. 

See  Eyidsnob,  18. 


STATUTE  OF  FRAUDS. 

See  CoKTBACT  TOB  Salb  or  LAin>6, 
1. 


STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statutb  of. 

STOCK. 

1.  The  Btock  of  an  InciMrponted 
company  has  none  of  the  Quali- 
ties of  negotiable  paper,  ana  the 
title  thereto  can  onlj  be  diyeeted 
by  the  owner's  consent,  or  by  op- 


eration of  law.     Weater  y.  Barden . 

838 

3.  Where  the  defendant,  in  eood 
faith  and  for  sufficient  consideni- 
tion,  obtained  the  transfer  of  stock 
to  himself,  from  one  W.,  to  whom 
it  had  been  transferred  bj  a  third 
person,  upon  consideration  pans- 
ing  from  the  plaintiff  and  for  tlu' 
plaintiff's  benefit,  and  it  had  also 
oeen  transferred,  without  tlu* 
plaintiff's  knowledge,  upon  the 
company  books  to  W.,  who  had  ih) 
authority  from  the  plaintiff  to  di>- 
pose  of  it — Held,  that  the  plain- 
tiff had  not  clothed  the  defend- 
ant's transferee  with  the  indicia  of 
title,  nor  consented  to  his  beins  so 
clothed:  and  that  the  defendant 
obtained  no  title  by  the  transfer  to 
him.  Id. 

8.  And  that  equity  would  compel  a 
surrender  and  delivery  of  the  stock 
to  the  plaintiff.  Id, 


STREET. 

See  IznxEiof  mr. 


SUPERVISORS. 

1.  Where  an  assessment  roll,  regular 
upon  its  ftce,  is  duly  presented 
to  the  supervisors,  they  are  not 
chaiged  with  any  duty  of  goin^ 
beyond  the  same,  to  inquire  if  the 
assessors  have,  in  point  of  fact, 
performed  their  duty,  but  are  to 
apporti<Hi  and  set  down  the  tax, 
and  issue  their  warrant  for  its  col- 
lection ;  and  their  warrant,  issueti 
in  due  form,  with  the  copy  of  the 
ToU  as  required  by  statute,  pro- 
tects the  collector  who  acts  under 
it.  Weetfall  v.  Gere.  151 

See  CouBTT  Tbbasitreb,  1  to  0  in* 

CLUBIVB. 

Taxes  ahd  AfWMBingWTS,  2. 


SURETY. 

See  CouBTT  CouBT,  4. 
guabdian,  &c. 
Plbadino,  15,  27,  28. 
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SURPRISE. 
See  PLEADmoe,  1. 


SURROGATE,  SURROGATITS 
COURT  AND  DECREE. 

1.  The  Tendee^B  title  under  an  un- 
written contract  for  purchase  of 
land  taken  out  of  the  statute  of 
frauds  by  his  part  performance,  is 
subject  to  sale  for  payment  of  his 
debts,  on  the  application  of  his 
personal  representativcB  under  3 
R.S.,lll,g66.  HichnumdY.I'boU. 

244 

2.  A  petition  of  an  executor,  &c., 
under  2  R  S.,  100,  g§  1,  2,  for 
authority  to  sell,  &c.,  real  estate, 
which  states  that  ^  the  amount  of 
personal  property  which  has  come 
to  his  hands  as  appraised  by  the 
inyentory  is,"  ^,  sufficiently 
states  the  amount  of  personal  pro- 
perty which  actually  came  into  his 
luinas.  And  a  statement  of  the 
amount  received,  and  that  it  is  still 
in  his  hands  unpaid  and  unap- 
plied, sufficiently  shows  **  the  ap- 
plication" of  the  moneys  received. 

Id, 

8.  And  it  is  enough,  if  the  necessary 
facts  appear  m>m  the  papers  on 
which  the  surrogate's  order  is 
founded ;  accordingly,  where  three 
petitions  were  made  the  basis  of 
the  proceedings, — Held^  that  they 
should  l>e  taken  together  as  part 
of  the  same  proceeding.  Id. 

4.  The  petition  may  refer  to  a  former 
petition,  filed  in  the  same  matter, 
for  a  statement  of  the  facts  neces- 

.  Bary  under  the  statute.  Id, 

5.  So  a  guardian  for  the  infants  need 
not  be  appointed  upon  a  final  ap- 
plication on  which  the  order  for 
sale,  &c.,  is  made,  where  a  guar- 
dian has  already  been  appomted 
on  a  former  application  in  the 
same  matter.  Id, 

6.  It  is  too  late  to  object,  in  an  ac- 
tion to  recover  possession  of  pro- 
perty sold  under  the  surrogate's 
order  in  such  proceedings,  that  the 
penalty  of  the  bond,  given  under 
the  statute  (§  67)  for  payment  of 
the  balance  due  oa  the  contract  of 


sale,  to  which  such  order  has  rcfc 
rence,  is  less  than  the  actual  bal- 
ance due  on  such  contract       Jd 

7.  It  is  sufficient  if  the  petition  is 
verified  before  a  Justice  of  the 
peace.  Id. 

8.  It  is  also  proper  that  the  vendcc*s 
interest  in  the  land  should  be  sold 
under  the  proceedings;  it  is  not 
essential  that  the  contract  merely 
be  assigned.  Id 

0.  The  determination  of  the  Surro- 
gates' Courts,  upon  the  final  ac- 
counting of  administrators,  &c, 
in  regara  to  pavments  claimed  and 
allowed  for  debts.  &&,  is  not  only 
that  they  have  been  made,  but 
also  that  they  have  been  properly 
and  lawfully  made.    Boee  v.  Lewis. 

10.  The  Surrogate's  Court,  not  being 
a  court  of  record,  cannot  punish 
as  for  a  criminal  contempt,  except 
for  interruptions  to  busmess  dur- 
ing J  udicisii  proceedings.  MaUer 
of  WaiMn.  408 

11.  For  the  same  reason,  it  cannot 
enforce  civil  remedies  by  procee<i- 
ings  as  for  contempts.  Id. 

12.  The  enforcement,  by  the  Surro- 
gate's Court,  of  its  decrees  by 
attachment,  must  be  by  process 
similar  to  that  of  the  Court  of 
ChanceiY  in  analogous  cases  (2  K. 
S.,  221, 1  6,  sub.  4),  and  must  be 

fovemea  by  those  secUons  of  part 
,  chapter  2,  title  13  (2  R  &,  534), 
which  are  made  applicable  by  sec- 
tion 67  of  the  act  of  1837  (chap. 
460),  viz.,  section  16,  &c  Id. 

18.  Those  sections  make  the  filing 
of  interrogatories,  and  the  oppor^ 
tunity  to  answer,  imperative ;  and 
the  surrogate  cannot  proceed 
otherwise.  Id. 

14.  In  cases  analogous  to  the  enforce- 
ment of  a  surrogate's  decree  for 
the  pajrment  of  moneys,  by  attach- 
ment the  process  of  the  Court  of 
Chancery  was  in  the  nature  of  a 
ea,  M.,  and  not  in  the  form  of  a 
commitment  for  a  contempt  -.  the 
defendant  on  the  face  of  tlie  pro- 
cess  being    entitled,   undci    the 
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formor,  to  the  Jan  liberties,  and  to 
be  discharged  by  the  insolvent 
and  bankropt  laws,  while  under 
the  latter  he  was  not  entitled  to 
either.  Id. 

8es  Eyidkncb,  20. 

EXBGUTORS   AHD    AOMIKISTBA- 
T0R8. 


SUSPENSION  OF  THE  POWER 
OP  ALIENATION. 


See  Will,  6, 11. 


TALESMEN. 
8ee  JxTBORS,  1, 2,  8. 


TAXES    AND    ASSESSMENTS. 

1.  Under  the  statute  (1  R.  S.,  887) 
which  provides  for  the  assessment 
and  collection  of  taxes  (as  amended 
Laws  1851,  chap.  176,  §  8),  the 
assessors  are  required  to  make  and 
subscribe  the  oath  prescribed, 
when  **  they  shaJ  have  completed 
their  ToU&<-Held,  that  the  statute 
does  not  intend  the  oath  to  be 
delayed  until  after  the  day  for 
reviewing  the  assessments  and  the 
hearing  and  disposition  of  com- 
plidnts  in  respect  thereto,  but  that 
the  oath  is  to  be  subscribed,  and 
taken,  when  the  rolls  are  made  up 
according  to  the  provisions  of  sec- 
tion 0,  1  R.  S.,  890,  and  ready  to 
be  left  with  one  of  the  assessors 
for  public  inspection.  WetffdU  v. 
Gere,  151 

2.  And  per  Johnbok,  J.,  assuming 
the  intent  of  the  statute  to  be, 
that  the  oath  is  to  be  taken  after 
the  review  day,  the  making  and 
subscription  thereof  at  an  earlier 
day,  after  the  roll  had  been  made 
up,  according  to  section  9,  would 
be  merely  an  irregularity,  and 
would  not  affect  the  Jurisdiction 
of  the  supervisors.  Id, 

See  SUFERVISOBS. 


TAX  AND  TAXROLL. 

1.  The  assessors  have  no  authority  to 
make  an  assessment  on  the  day  ap- 
pointed for  the  review  of  their  rolls, 
or  after  the  1st  day  of  July  in  each 
year,  before  which  time  (1  R  S., 
890,  §  8)  the  persons  and  proper- 
ty to  be  assessed  must  be  deter- 
mined by  them.    Clark  v.  Norton. 

484 

2.  And  alter  the  1st  day  of  Aurust, 
they  have  no  power  to  strike  m>m 
the  roll,  except  as  authorized  on 
the  day  cf  review.  Id, 

8.  And  where,  on  the  18th  of  Aug- 
ust, the  review  day,  the  assessors 
substituted  the  name  of  a  purchas- 
er of  real  estate  for  that  of  his 
vendor,  to  whom  it  was  assessed, 
and  then  assessed  the  vendor  for 
personal  property  equal  in  amount 
to  the  assessed  value  of  the  real 
estate,  ^HM,  that  they  were  per- 
sonally liable  for  the  tax  levied 
and  collected  pursuant  to  such 
assessment  for  personal  property. 

Id. 

See  AssBSSMENTS  FOB  Local  Im- 

PBOVBMSNTB,  8,4. 
PlANK-BOADS  and  TURNPIKBa, 

2. 


TITLE  TO  LAND. 

See  CouBT  of  a  Justiob  of 
Pbacb. 

COHBTITXTTIOKAL  LaW. 


TOWN    RAILROAD     COMMIS- 
SIONERS. 

1.  Where  a  statute  (Laws  1859,  ch. 
884,  g  5),  providhig  for  certain 
town  railroad  commissioners,  de- 
clared that  in  case  any  commis- 
sioner should  "  refuse,  or  willfully 
neglect  to  perform  any  part  of  the 
duties  required,  his  office  should 
become  vacant,  and  upon  proof  of 
the  fact  to  the  satisfaction  of  a 
county  Judge,  he  should  appoint 
some  other  person  to  fill  Uie  va- 
cancy,—jBdltf,  that  a  new  appoint- 
ment was  authorized  only  in  case 
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of  the  oonmidrfoiierB*  non-fetuante. 
Feople  V.  Bumside,  74 

2.  And  accordingly,  where  the 
county  Judge  declared  the  office  of 
the  commissioners  vacant,  for  sell- 
inff  railroad  stock  of  the  town  for 
which  they  acted,  on  credit,  hold- 
ing that  their  powers  were  limited 
to  a  sale  for  cash, — Seldy  that  the 
order  was  not  based  upon  a  twn- 
feasanoe  of  the  commissioners,  and 
was  unauthorized.  I<L 

3.  It  seems,  however,  that  for  cause, 
within  the  statute,  and  upon  proof 
thereof  made  to  him,  the  county 
judge  might  declare  the  office  A 
the  commissioners  vacant,  and 
make  new  appointments  thereto. 

Id, 

4.  A  countv  Judge,  as  provided  by 
section  five,  chapter  884,  Laws 
1859,  may  remove  the  town  rail- 
road commissioners  referred  to  in 
that  statute,  for  unlawful  or  will- 
ful nontfeasance  in  office.  The 
People  V.  JSddy,  80 

5.  Accordingly,  where  the  commis- 
sioners refused  cash  at  par,  with 
accrued  interest,  for  their  tdirn 
stock,  and  contracted  for  the  sale 
of  the  same,  with  payment  when 
transferred  upon  the  company's 
books  and  voted  upon,  in  favor  of 
certain  persons  as  directors,  at  a 
future  election,  an  order  of  the 
county  Judge  declaring  their 
offices  for  that  reason  vacant,  and 
appointing  new  commissSoners, 
was  affirmed.  Jd. 

6.  And  it  seems  the  county  judge 
having  lurisdiction,  his  finding  and 
determination  upon  the  facts  were 
not  subject  to  review.  Id. 

7.  HM^  further,  that  a  dismissal  of 
an  application  for  the  removal,  &c., 
of  Uie  commissioners  was  not  a 
bar  to  its  renewal,  where  the 
ground  of  the  dismissal,  was 
shown  to  be  unfounded  in  fact 
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TRUST  AND  POWERS  IN 
TRUST. 

See  Will,  7, 8, 10, 13. 


USAGE  AND  CUSTOM. 
See  Notary,  7 


USURY. 

1.  Money  taken  in  excess  of  lawful 
interest,  without  the  lender's 
knowledge,  bv  his  agent  to  makq 
the  loan,  wUl  not  render  the  se* 
curity  given  therefor  usurious,  un- 
less taken  by  some  authoritf^from 
the  lender  in  that  respect  "ilmer 
V.  Oakleif,  34 

3.  The  borrower  does  not  raise  a 
presumption  that  the  lender^s 
agent  had  authority  to  take  usury 
by  showhig  that  he  had  paid  the 
agent  a  bonus  for  the  loan.       Id. 

See  Defbkcbs,  1, 2. 


VENDOR  AND  PURCHASER  OF 
CHATTELS. 

See  Etidence,  18, 15. 
Joint  Liabilitt,  1. 


VENDOR  AND  PURCHASER  OF 
LANDa 

See  CoKTRACr  for  Salb  of  Lakds 
LiBN,  8,  4,  5. 
Surrogate,  &c,  1  to  8  iKC, 


VENIRE. 
See  JuBOBS,  8. 

VENUE. 
See  Place  of  Trial. 


VERIFICATION  OF  EXECU- 
TOR'S PETITION. 

See  Surrogate,  &c.,  7. 


VESSELS. 
See  Lien,  1,  2i. 
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VOID  BEQUEST. 
See  Will,  7, 8, 10, 11. 

WAREHOUSEMEN. 
See  CoHMOiY  Cabbhebs,  1,  2, 8. 


WARRANT  FOR  COLLECTION 
OP  TAXES. 

See  AesB889CBirr    fob  Local  Im- 

PROYSMSNT,  1,  2. 
SUFBRTISOBS. 


WARRANTY. 

1.  Where,  in  an  action  for  breach  of 
warranty,  the  plaintiff  proyed, 
that  upon  sale  of  an  article  not 
then  present,  the  color  of  which 
was  a  criterion  of  its  quality,  the 
vendor  pointed  out  a  certain  color, 
and  stated  that  the  article  would 
''run  about  that  color.*'— ^«2t2, 
that  the  evidence  was  sufficient  to 
support  a  finding  of  sale  with  war- 
ranty.   Meeaenger  y.  PreUL       284 


2.  HM,  further,  that  the  phdntiff 
could  recover,  altiiough  he  had 
not  offered  to  return  the  goods,  so 
sold  and  delivered  by  the  defend- 
ant Id, 


WATERCOURSR 


^SmDamagbs. 


WILL. 


1.  The  provisions  contained  in  wills 
made  in  this  State,  by  persons 
domiciled  here,  and  for  the  dispo- 
sition of  property  here,  are,  it 
seems,  subject  to  the  limitations 
and  restrictions  of  the  statutes  of 
this  State,  although  in  their  execu- 
tion the  sybjects  of  them  are  to 
be  ultimately  transferred  bejond 
its  Jurisdiction.  Chamberkun  v. 
Chamberlain,  848 

3.  The  law  of  1800  (chap.  860)  re- 
stricts the  right  oi  testamentary 


disposition  for  the  benefit  of  "  be- 
nevolent, charitable,  literary,  &c., 
associations  and  corporations,**  in 
the  cases  provided,  to  half  of  the 
testator's  estate,  deducting  debts, 
notwithstanding  the  half  is  made 
up  of  an  aggregate  of  bequests, 
&c.,  distributed  among  several 
such  associations.  Jd, 

8.  Where  any  of  the  bequests  mak- 
ing up  such  aggregate  are  void, 
they  are  in  judgment  of  law  as  if 
not  made,  and  are  not  to  be  re- 
garded in  estimating  the  portion 
of  the  estate  given  to  *'  benevol^it, 
&c,  associations,  &c."  Id, 

4  The  Chamberlain  Listitute,  incor- 
porated as  a  school  or  seminary  of 
learning,  and  having  that  charac- 
ter, is  a  Jiterary  corporation  within 
the  meaning  of  the  act  (1880,  chap. 
800).  Id, 

5.  The  widow's  dower  right  consti- 
tutes no  part  of  the  testator's 
estate,  and  she  not  having  accept- 
ed a  provision  made  by  the  will  in 
lieu  thereof,  it  must  be  deducted 
from  such  estate  before  estimat- 
ing the  half  of  the  same  under 
tp  statute.    (Id.)  Id, 

0.  A  bequest  of  a  fhnd  to  a  corpora- 
tion in  Pennsylvania,  to  be  in- 
vested and  kept  permanently  in- 
vested, and  the  income  tiiereof 
used  and  expended  for  the  benefit 
of  a  college  corporation  of  that 
State,  is  void,  as  unlawfully  sus- 
pending the  absolute  ownership  of 
personal  property.  Id, 

7.  The  testamentary  gift  of  a  fund 
in  trust,  with  discretionary  powei 
in  the  trustee  as  to  its  application 
to  the  use  of  the  beneficiary,  made 
to  a  corporation,  having  no  power 
under  its  charter  to  receive  pro- 

g^rty  upon  such  trust,  is  void.    Pei 
ANIBLS,  J.  Id. 

8.  A  bequest  to  such  corporation,  in 
trust,  for  the  benefit  of  its  own 

members  and  also  for  the  benefit 
of  others,  there  being  no  method 
of  apportionment  provided,  is 
wholly  void.    (Id.)  Id, 

9.  Chap.  189  of  the  act  of  1^19  incor- 
porated '*  The  trustees  of  the  funds 


C^-c 


v. 
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of  the  Genesee  Conference;"  but 
distinguished  between  it  and  "The 
Genesee  Annual  Conference"  as 
separate  oivonizations,  and  cannot 
be  regarded  as  incorporating  the 
latter.  I± 

10.  A  bequest  to  the  Genesee  con- 
ference in  trust  without  limitation 
for  certain  purposes. — Bdd^  in- 
valid for  want  of  capacity  in  the 
legatee  to  take.    Per  Daniels,  J. 

Id. 

11.  And  as  creating  a  perpetuity  in 
a  legatee  not  exempted  from  the 
operation  of  the  statutes  in  that 
respect,  by  the  acts  of  1840  (chap. 
318)  and  1841  (chap.  261).  Id, 

12.  The  bequest  of  a  fUnd  to  the 
trustees  of  the  Chamberlain  Insti- 
tute, a  literary  incorporated  insti- 
tute of  this  State  (under  1  R.  S., 
461,  §  38,  &c),  for  investment  in 
bond  and  mortgage,  and  to  be 
kept  so  invested  permanently,  and 
tiie  income  used  in  the  payment 
ot  salaries  of  tutors,  &c.,  emploved 
to  teach  in  the  institute,  and  in 
purchasing  books  and  apparatus 
for  its  library.— 5eW,  valid  as  a 
trust  under  the  laws  of  1840  (chap. 
^18)  and  1841  (chap.  361).       %pi, 

13.  And  per  Daniels,  J.,  it  is  also 
valid  as  substantially  a  gift  of  so 
much  money  to  the  corporation. 

Id. 

See  CoBPOBATiONS,  1,3. 

DOWSR. 

WITNESS. 

1.  If  a  witness  can  testify  to  &cts, 
absolutely  flrom  his  recollection, 


he  need  not,  it  seems,  necessarily 

Sroduce  in  court  a  memorandum. 
y  which  his  memory,  in  respect 
to  the  facts,  has  been  revived 
Feak  v.  Lake,  136 

2.  But,  where  he  makes  his  answers 
from  a  statement  or  memorandum, 
used  on  the  stand,  it  is  the  privi- 
lege of  the  party  against  whom  he 
Is  Introduced  to  inspect  the  ])aper 
and  examine  him  concerning  it; 
and  even,  it  seems,  to  submit  it  to 
the  Jury.   '  Id, 

8.  And  this  is  so,  without  reference 
to  the  manner  in  which  the  paper 
affects  the  testimony  of  the  wit- 
ness. Id^ 

4.  A  referee  has  power  to  compel 
submission  of  a  paper  used  by  the 
witness,  to  the  inspection  of  coun- 
sel And  where  he  declined  to 
exercise  such  power,  and  refhsed 
to  strike  out  the  testimony  affected 
by  tiie  paper. — jHWrf,  tliat  it  was 
en'or,  and  the  judgment  entered 
on  his  report  was  reversed.       Id. 

5.  An  inquisition  of  lunacy,  found 
against  a  witness,  is  pHma  faeU 
evidence  of  his  incompetency  to 
testify.  And  this  is  so  although 
his  testimony  is  offered  agiunBt 
one  wbo  was  not  party  to  the  pro- 
ceedmgs  in  lunacy.    Hofft  v.  Adee, 
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WORK,  LABOR  AND  MATERl- 

AL& 

8u  Contract,  1,  2. 
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